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PREFACE. 


In publishing a fac«simile reprint of the Weekly Reporter, which con 

sists 


(t) The Special Nwnfoer, eontiuiiiRf Full Bench Raliags 1863, 1863. 

(3) The Numher ... .m ... 1864. 

(3) Volumes I. to XXVI. ... 1864 to 

I have struck off i ,000 extra copies of the criminal cases. 


In each of the above volumes (except the Special Number, which does 
not contain any criminal ruling), the criminal cases are printed in one group, 
and have a separate paging, the pages in each volume being numbered con- 
secutively — an arrangement which has enabled me to publish a fac-simile 
reprint of the criminal cases, that is, line for line and page for page. My 
fac-simile reprint consists of two volumes. 


Volume I. contains oases taken from 
the fhllowitig 

Gap, Number 40 pages, numbered consecutively. 


Vol. I. ... 51 
II. ... 66 „ 

III. ... 70 .> 

IV, ... 41 
V. ... 98 „ 

VI. ... 94 „ 
VII. ... 78 „ 
VIII, .,.96 
IX. ... 72 „ 

X. ... 64 „ 

XI. ... 56 „ 
XII. ... 82 „ 
XIII. ... 83 „ 

Total ... 990 pages, 


»» II 

I* ' II * 

II II 

II It 

II 

II 

II 

fl 

I I 
If 

II II 

»> II 

»l II 

besides the nominal 
[index. 


Volume II. contains oases taken from 
the fbllowing 

Vol. XIV. ... 82 pages, numbered consecutively. 
XV. 93 II II II 

XVI. ... 70 If II ,1 

XVII. ...60 „ 

XVIII. ...68 „ 

XIX. ... 74 II If II 

XX. ... 80 ,, II ,, 

XXIK ... 9 * If II If 

XXII. ...86 „ 

XXIII. ...66 „ 

XXIV. ...81 „ 

XXV. ...81 ,1 

XXVI.... 8 „ 

Total ... 940 pages, besides the general 
— [digest. 


The idea of publishing an extra number of copies of the criminal cases 
in a separate form was suggested by some members of the Calcutta Bar, 
one of whom has taken out the criminal cases from each volume of his set 
of the Weekly Reporter, and bound them in one volume, which he finds 
very convenient for reference. But as I have, in printing my edition, used 



(2 ) 

Stout superfine paper, and as I have prepared for the work a consolidated 
nominal index and a consolidated digest, I found that the work would be 
very bulky and unwieldy if puWished in one volume. I have accordingly 
published the work in two volumes, entitled “ The Two-volume Edition of 
the Criminal Cases of the Weekly Reporter.’* In my two-volume edition 
a criminal case can be found more easily than in the original volumes, be- 
cause I have printed the words “ Vol. I.,” “ Vol. II.,” &c., in thigjHSold type 
in the outer margin of each page, showing to what volume each case be- 
longs; and also because, while there are 37 nominal indices and 27 digests in 
27 volumes of the original edition, my tw'o-volume edition contains one con- 
solidated nominal index and one consolidated general digest especially pre- 
pared for it, so that the name of any case in my nominal index, or any 
ruling in my general digest, can be found at a glance. Thus, instead of 
wading through 27 digests in the complete set of the Weekly Reporter to 
find out all the head-notes relating to murder, or defamation, or perjury, 
the reader will find in the consolidated general digest, under one heading, 
and in one group, all the head-notes on any required subject. 

In my two-volume edition, the consolidated nominal index has been 
prefixed to the criminal cases of Volume I., and the consolidated general 
digest has been inserted at the end of Volume II, 

D. E. CRANENBURGH. 


October y, iSgt, 
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RULINGS OF THE HIGH COURT IN CRIMINAL CASES. 


The nth January 1864. 
Present : 


To rend to a witness his dei)osltion on a former trial Gap No. 
is not an examination of the witness in the presence of 
' the accused. 


The Hon’ble G. Loch and C. Steer, 
Jtufges. 

Death~<Pregfnanc 7 . 

Criminal Referred Jurisdiction. 

L^ueen versus Mussamiu Ghurbhurnee. 

Where a prisoner was prejir'i''*'^^. the sentence of ileath 
passed upon her was fudered not to bf carrietl out un* 
til after her delivery. 

Thk Couit, having perused the record of 
the trial, conlirm the sentence of death 
passed upon the prisoner hv the Se.ssion.s 
judge. As the Sessions Judge stales that 
the prisoner is pregnant, this sentence will 
not be curried out till such time after her 
delivery as is usual in siu b cases. 


Tuts prisoner was brought to trial with 
another by name (lenda, when the case 
of the latter was remanded to the Zillah 
Court for further investigation. Genda had 
been tried and convicted ; and when this 
('ourt had the case before it for confirmation 
of sentence, it was found that the investiga- 
tion was not complete, and that it was ne- 
cessary that further evidence should be 
obtained. Kyamut. though accused of the 
same crime as (ienda, had not then been 
committed, but this commitment was made 
before the order of this Court, in respect of 
lht‘ other accused (ienda, reached the Ses- 
sions Judge. 

In the trial of Kyamut, the Se.ssion.s 
Judge, in.stead ot recording the evidence of 
the \Niincsses in presence of the accused, had 
the recorded lesiimony taken in (ienda’s case 
read over to them; lhe\ N\ere asked if they 
gave it, whether it was correct, and whether 
ilie prisoner was that Kyamut referred to 
bv them. 


The I nil January 1 
Presi’ut : 

The Ilon'ble (m. Loch and ('. .Steer, 


Witness (Examination of). 

Oiminal Appellate Jurisdiction, 
(jueen 7 >ersus Sheik Kyamut. 

In every Sessions trial, no matter how often the case 

has been before the Court, the witnesses must l>e examined 

tfe nm in the same manner as if the case were entire- 
ly new, ami the witnesses had not been e.\amined 
before, 


This is not the mode in which, under the 
(ode of (liriminal Procedure, a trial ought lo 
be conducted. I'.vcrv trial retpiires to be 
held in the presence of the accused, before 
whom the complainant and every witness 
is to be examined. To read the depo.sition 
of a witness on some former trial to the wit- 
ness is not an examination of the witness in 
presence of the accused as to his knowledge 
of the facts which form the subject-matter 
of the accusation : and a trial where evidence 
is thus taken is not a legal trial as ruled by 
this (Jourt in anollier case. In every Ses- 
sions trial, no matter bow often the case 
has l)een before the Court, the witnesses must 
be examined de novo in the same manner 
as if the case were entirely new, and the 
witnesses had not been examined before. 

We (juash the trial of the prisoner, and 
direct that he be re* tried in the mode indi- 
cated above. 


Or. 1. 
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The 27th January 1864. 

Present: 

Tht Hon’bic G. T-och and C. Steer, 
/udges. 

Hurdtr^laUntioa. 

Criminal Referred Jurisdiction, 

Queen versus Shobha Sheikh Gorman. 

WheriB Ch« intention of cauttnis: death was not 
sttlBcientlx established, 1 sentence of death was commute 
ed fo transportation (or life. 

In this case we think that the prisoner 
has been rightly convicted of murder, but 
we do not think it a case in ^\hlch the ex- 
treme penalty of the law should be earned 
out; for, looking at the capon made use 
of, and the evidence given hy the witnesses. 
U appears to the C'ourt that the intention 
of causing death has not been sulTicienily 
made out. We, tliercfore, sentence the pri- 
soner to tranhportation for life. 


The 30th Jamiai) 1864 
P: esent : 

The Ilon’ble G. Loch and L. S. Jackson, 
yud^^es, 

Land-disptttet--- Sunday s. 

Criminal Referred Jurisdiction. 

Grtjamonee versus Ishur Chundcr. 

In 1 c»w of disputed possession of land, the Maiyis- 
trnt« ahould record the prtM'cedin.fs recpnretl hv S<m turn 
3l8,('<Kic»f Criminal Proreduir, and KH>k to missfssion. 
Hut to right, /. f»„ mnintaintne m possession thr patty m 
|MMiie«f<on, nod forhiddinij thstnrltanrr <if possissum 

Mngiftratos should not take np jtidmul work on 
Sundays. 

Laeh, J .-—A nisi‘1 ra likely to cause a 
disturbance of the pcate legarding the pos- 
seaalon of a Talook Hrojobullnbpore .irosc ^ 
tuitween Griiamonee on the one siile. And 
Jthur Chundcr on the other. Lhe Magis- 
trate found it necessary to bind over both 
partiea to keep the peace ; and, on the 3oih 
August 1863, gave posscs.sion of the properiv 
to ishur Chunder. 

In his proceeding the Magistrate savs; 
** To obviate this (dlstuibance), i have seen 
all three parties together. An arrangement 
Oiimot be come to, Lhe Judge of Moor- 
ihedabad has issued an injunction to Ishur 
Chunder to administer to the estate. ] 
therefore* order possession to he given to 
lAm wte was managing the whole estate 
for both Oiijamonee and Prosonomoee till 
the letter died/' 


In her first petition to the Magistrate, 
Grtjamonee charges Ishur Chundcr, a dis- 
charged manager, with collecting meu to 
disturb the peace. It appears, however, 
that Ishur Chundcr claims to administer to 
the estate of Prosonomoce, the late proprie- 
tor of a lo-annas share in this property, 
(irijamonee having a 6-annas share. Ishur 
Chunder obtained a certificate under Act 
XX VII. of i860 from the Judge of Moor- 
shedabad, and, under the authority of that 
certificate, proceeded to make collections, 
and hence, apparently, this dispute arose. 

'Lhe objections to the decision, embodied 
in the petition to the Sessions Judge, dated 
3rd September 1863, are, /st. that the 
Magislr.ile drew up no proceeding as re- 
(piired by Section 318 of the Code of Cri- 
minal Procedure ; 2nd. that the case was 
decitJed on a Sunday; and, jfd. that the 
Magistrate has given Ishur Chunder pos- 
ses<.ion of the whole pioperty, whereas he 
admits the right ot Grijamonee to a 6-annas 
share. 

I'be Sessions Judge forwarded the proceed- 
ings to this Court willi his letter of 17th 
December last, and requests the Court to 
reverse the proceedings of the Magistrate, 
as he considers the ist and 3rd objections, 
taken by the appellant, valid ; and, on the 
2nd, he says that, though it may not be 
illegal to decide a case on a Sunday, it 
should be prohibited. 

On the isl and 3rd grounds, the order of 
the Magisliate must, 1 think, be reversed. 
If the MagiNtrate found it necessary to pass 
an order for possession, he shouhl have pro- 
I cceiied suictly in conformity with the law. 
Section 31S of the ('riminal Procedure Code, 

, which he certainly has not done. Further, 
in giving possession of the whole property 
to Ishur Chunder, he has acted in opposition 
to the principle laid down in the above 
Section, winch requires a Magistrate to look 
to possession, and not to right. Grijamonee 
appears to have l)een in possession of her 
share of the propertv. Ishur Chunder 
claims under a certificate from the Judge of 
Moorshedabad. At the mo,st, he can only 
step into the shoes of Prosonomoee, whom 
he represents. lie cannot interfere with 
( irniamonee. 

On the second point, though It does 
not appear that appellanis have suffered in- 
jury from having their ca^tc tried on a Sun- 
day, yet, 1 think, the Magistrate should be 
prohibited from taking up judicial work on 
that day. As a police-officer, the Magis- 
ttate is frequently obliged to pass orders on 
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no obfection cat^ be taken to 
hSa proceedings. Parties cbaiiged widi 
betttous offences may be brought in» and 
iheir Iminediate examination may be neces- 
saiy for the ends of justice: and it is, there- 
fore, obvious that all a^ork on a Sunday 
cannot be prohibited. But, as a rule, the 
Magistrate should not sit as a Judicial 
Officer, and dispose of cases in the ordinary 
coarse of business on a Sunday, because, to 
put It upon no higher ground, Sunday is a 
recognized holiday throughout the country ; 
and on that day judicial business is suspend- 
ed in all the Courts, and parties might be 
put to great inconvenience if their cases 
were liable to be called up for hearing on 
that day at the caprice of a Magistrate, and 
much injustice might be done. It is a day 
on which there are no recognized office- 
hours. and were a Magislra*e to make a 
summons returnable on a Sunday, and to 
dismiss the case for default, if the complain- 
ant w^ere not present, it would, 1 think, be 
a sufficient groiind for reversing such order 
that it was passed on a Sunday. 

yachon^ y . — 1 concur in reversing the 
Magistrate's order, ou the ground that it 
proceeds wholly upon an illegal ground, 
namely, that Ishur ('bunder has received a 
certificate entitling him to administer to the 
estate (and is, therefore, entitled to posses- 
sion), and not upon a finding after proper 
enquiry that one party or the other is ac- 
tually in possession. 

And it is manifest that this order mujt 
have been passed with very little consider- 
ation. 

The possession of Ishur Chunder, as 
manager for the two ladies, was the posses- 
sion of the ladies themselves, and could form 
no reason whatever for retaining him in 
possession, as against one of them on the 
demise of the other, to whose estate he may 
have been declared entitled to administer. 

The order is also quite irregular in point 
of form, both as to the preliminary proceed- 
ings, and the shape of the order itself. 

The proceedings required by Section 318 
of the Act ought certainly to have been re- 
corded. and the parties ought to have had 
notice that the Magistrate would proceed 
to hear and determine the case on a panicu- 
br dfty« ^ 

To take up the case and pass final orders 
on a Sunday, without notice to the parlies, 
was certainly improper : for, although neces- 
sity may compel a Magistrate to pass orders 
On that day, and they will not be null and 
void by reason of being passed on a Sunday, 


yet the day is a non, upon which tbe Oiiitlfdw 
Courts are hot attended, and on which no 
man, without express notice, could suppose 
that his case was likely to be taken up; 

And the order goes beyond the terms <A 
the law, which authorises the Magistrate 
only to declare the party whom he may 
decide to be in possession entitled to retain 
possession, and forbidding disturbance of 
possession. 

The Magistrate in this case has ordered 
the police to give posmuon* 

I also ob.serve certain proceedings of the 
Magistrate, in taking bonds to keep the 
peace, which are not in conformity with 
Section 283 of the Code of Criminal Proce- 
dure. 

And 1 must also record my disapprobation 
of ihe tone of the Magistrate’s letter, in which 
he refuses to explain his conduct in deciding 
this case upon a Sunday. 

1 'he judge having intimated his opinion 
that such a course was irregular, and it 
being certainly unusual, it was the Magis* 
trate’s duty to submit an explanation of the 
reasons which induced him to adopt that 
course, and not to fence with his superior in 
the manner exemplified in his letter. 


The 30th January 1864. 

Present : 

d’hc Ilon’ble G. Loch, F. 13 . Kemp, and 
L, .S. Jackson, yudges. 

Jurisdiction-False evidence. 

Criminal Appellate Jurisdiction. 

(^)necu versus Bhohisan Mahatoon. 

Committed by ihe Magistrate, and tried by ihe 
Sessions yudge of ^loorshedabad, on a 
charge of giving false evidence. 

A Sessions Judjre is competent, under Section 435, 
Code of Criminal Procedure, to order the committal of 
a person, accused of giving false evidence, after the 
di^cl)ar,»<: of such person ^ the Magistrate, Section 359 
notwithstanding {Kemp, J., dissmiing). 

Ke'iiP. 7.— 'Phis ca.se ha.s been tried with 
the assistance of a Jury. 

li is contended that the Judge, in direct- 
ing the Magistrate to commit the prisoner to 
take his trial upon a charge of giving false 
evidence, has exceeded bis jurlsaictlon. It 
appears that one Imrit T^all was charged by 
his employer with embezzlement. The ap- 
pellant in' this trial gave evidence in that 
case, and Imrit Lall was committed, and 
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AwHa tried tad convicted by the Sessions judge, take cognizance only of cases referfed p ia 
The present appellant was not examined Section 17^ J l^wt under the provisions of 
before the Sessions judge on the trial of. Section 171, a Court of Session, when of 
Imril tail, and therefore the offence of )pinion that there is sufficient ground for 
giving false evidence, if such offence has nvestigating any charge mentioned m the 
really been committed, was not committed hree preceding Sections, may send the 
before the Sessions judge (see Section 172 or investigation to any Magistrate having 
of the Code of Criminal Procedure). The power to try, or commit for trial, the accused 
Sessions judge, on perusal of a proceeding person for the offence committed, and the 
of the Deputy Magistrate, appears to have Magistrate shall thereupon proceed according 
arrived at an opinion that the appellant had to law. Now, among the offences enume- 
given false evidence in the Magistrate's rated in Section 169 of the Code of Criminal 
Court, and he directed the Magistrate to in- Procedure, is perjury or giving false evi- 
vestigate, and, if necessary, to commit. dence under Section 193 of the Penal Code, 

The Magistrate acquitted the prisoner, and as this offence can only be tried by the 
The Judge, on //if appeal of /he employer Sessions Judge, he was competent, under the 
Ztf//, directed the committal of the provisions of Section 435 of the Code of 
pisoner, and overruled his plea of want of Criminal Procedure, to order the committal 
jurisdiction, quoting Section 435 of the of an accused person discharged by the Ma- 
Code of Criminal Procedure. 1 am of gistralc. 

opinion that, under the provisions of Section It appears also that the employer of Imrit 

J 59 of the Code of Criminal Procedure, the Call is engaged in carrying on this prosecu- 
udge was not competent to direct the .Ma- lion. This he could not do under Section 

gistrate to investigate and commit for trial, 169 without permi.ssion ; but the Sessions 

as the prisoner did not give evidence before judge s older, directing the investigation, 
the Sessiotis judge, and his case, therefore, may, 1 think, be considered tantamount to a 
docs not fall within the purview of Section permission to prosecute even if no permis- 

172, and it is only in such cases that the sion were given to him direct.' I do not 

Sessions Judge could take cognizance of think, therefore, that the Ses.sions judge has 
the offence in the absence of a cluirge pre- acted without jurisdiction in this case, and 
ferred by the Magistrate or other ( Mlicer consequently the conviction of the Jury must 
Kpeclally empowered, under the Procedure stand. 

Act, to make commitments to the .Sessions Jackson, J , — 1 concur with Mr. Justice 
Court Section 359). Loch. Section 169 of the Code of Crimi- 

1 would quash the trial and coruiciion as nal Procedure provides that certain offences 
Illegal and direct the immediate release ol shall not be enquired into without the sanc- 
thc prisoner. lion of the Court in or against which the 

The papers must go before another Judge offence was committed, or of some o/her 
I*ach, ' 1 he rt[)pellant has been convict* Couri /o ivhich such Court is subordinate, 
ed of perjury. In a clnargc of embezzlcmem 'i'he Sessions Court was a Court to which 
brought by his master against one Imril Lall the Magistrate was subordinate, and the Ses- 
the petitioner gave evidence before the sions Court sanctioned the prosecution. 
Deputy Magistrate. The charge againsi The charge could, therefore, i)e entertained. 
Imrit Lai) was proved, and he wsis committee But the Magistrate having discharged the 
for ‘trial, and convicted by the Se.ssiony accused person, the Sessions Judge could. 
Judge* The petitioner did not give evi and ditl, direct the Magistrate to commit 
deuce at the trial but the Sessions judge. 01 under Section 435. His power under that 
nerusal of his evidence before the Deputy Section is quite clear. Mr, Justice Kemp 
Magistrate, considering that perjury ha<l refers to Section 359 of the Procedure Code, 
been com in Hied, directed the Magistrate to Phai Section, it seems to me, only forbids a 
investigate the case with a view to commit .Sessions Court from taking cognizance of 
tal I he Magistrate considered the chargr offences, except on a charge preferred by a 
imt proven, and acquitted the prisoner; and Magistrate. But, then, the Sessions Court 
the Sessions judge then ordered his commit- could, as we have seen, direct a commltmeiit, 
w to the Sessions under the provisions of which is directing a charge to be^ preferred 
Se^iion 435 of the Code of Criminal Procc- by a Magistrate; and on the charge so pre* 
% Code of Cri- ferred, the Court of Session could proceed 

fiiltial Procedure, a Court of Session can, as to trial, 

4 Court of original criminal jurisdiction, | 1 think the conviction was right. 
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The 1st F^^bruary 1864. 
Present : 


The Hon'ble G» Loch and L. S, Jackson, 
yudges. 

Laad«<dii^tes-*Per8onal property 
- (Kestoration of). 

Criminal Referred Jurisdiction, 

Ramjcebun Doobey t^ersus f.iichmonce 
Dabea. 


The 2nd February 1864. Olt|>No, 

Present : 

The Hon’ble L. S. Jackson, Judge. 

Chars^e (of Judge)— Offence by public servant 
(s^on ax7, Penal Code). 

Criminal Appellate Jurisdiction. 

Queen versus Abdool Juleel. 

Tried by Mr. K. F. Lauhur\ Sessimis 
Judge of Patna, on a rbarge of taking 
a gift in order to screen an offender from 
legal punishment. 


Reference^ under Sec lion of the Code 

of Criminal Procedure^ by flu Sessions 

Judge of Rung pore. 

A Mag^istrate ha® no authority to restore to po'iM\ssion 
a person who has been illegally tlisposses.^ed. 1 le must 
declare the party In actual posse.s-»ion entitled to retain 
possession until ousted by due course of la^^ , and forbid 
all disturbance of such possession in the meantime. 

If personal pro|>erty, of which a person has been un- 
lawfully deprived, come into the hands of a Magistrate, 
he may direct its restoration to the owner; otheiwise 
the owner must sue for its value in tiie Civil ( utiil. 

Loch^ J . — 'Fais is not a case iliat comes 
under the purview of Section 405 of the Penal 
Code, nor was it one in which the Depuly 
Magistrate sliould have iiuerfereti except 
to preserve the peace. Both parlies claim 
the property as heirs of the deceased Ram- 
jeebun Doobey; and if the defendant has 
ousted the complainant and taken possession, 
her remedy to recover j)Ossession is in the 
Civil Court under the provisions of .Section 
15, Act XIV. of 1859. As Act IV. of 1840 
is no longer in force, the Tdagistrate has 
no authority to restore a person to posses- 
sion. All that he can do in disputes likely 
to lead to a breach of the peace is to follow 
the course prescribed by Chapter XXll., 
Section 318, of the Code of Criminal Proce- 
dure, and, after enquiry, declare the party 
whom he finds in actual possession entitled 
to retain possession until ousted by due 
course of law, and forbid all disturbance of 
Shch possession in the meantime. With 
regard to personal property, of which a 
complainant has been forcibly or illegally 
deprived, we think a Magistrate might 
order its restoration to its owner if it come 
into his hands, but otherwise the complain- 
ant must seek to recover it or its value 
through ilie Civil Court. 


A Judge may give the Jury^ his opinion of the guilt 
or innocence of the prisoner, if he shows them clearly 
that the decision rests with them. 

It is only necessary for a conviction under .Section 
217 of the Penal Code to show that the prisoner 
knew that the oerson he released was in danger of 
punishment, and that the prisoner released such per- 
son with the intention of saving him. 

Fiik prisoner, having been convicted by 
a Jury, can appeal only on points of law. His 
pleader. Mr. C. Gregory, urges that the Judge’s 
direction to the jury is irregular, inasmuch 
as it intimates broadly the Judge’s opinion 
of the prisoner’s guilt, whereas, according 
to Mr. Gregr)ry’s contention, the Judge could 
lawfully do no more than recapitulate the 
cvidtMicc on both sides, and say whether 
he thought the witnesses trust worthy. 

If he could do this, and if it be admitted 
there was evidence to go to the Jury, it 
is clear that he could in that way virtually 
say whether he thought the prisoner guilty 
or innocent. 

In fact, however, the Code of Criminal 
Procedure does not prohibit the Judge from 
giving the Jury his opinion, pVovided he 
shows them, as the Judge did in this case, 
that the decision rested with them, and that 
they could decide as they thought proper. 

\or does it a[)pear to me objectionable 
that the Judge should assist the Jury with 
his opinion. In the matter of sifting evi- 
dence and of weighing probabilities, he 
has probably had more ex4)crience thin 
they, and 1 see no reason why they should 
not have the benefit of that experience. 

In the case before me, 1 do not consider 
the Judge’s view was expressed more 
strongly than the evidence warranted, if 
I may judge by his notes, as the original 
record is not here. 

And, in fact, it is clear that the Jury were 
not carried away by the Judge’s opinion, 
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ag be strongly stated bis opinion that the [ 
prisoner might be convicted on three counts, j 
whereas they have convicted him on one * 
only. 

Mr. (iregory next urged that, before 
a public servant could be convicted under 
Section 217 of the Indian Penal Code, 
of knowingly contravening Section 160 of 
the Code of Oiminal Procedure, it must be 
shown that he knc,w the person released to 
have committed some offence, so that, unless 
released, he would certainly be punished. 

I think all that is necessary to show is 
that Uie person in custody, and afterwards 
irregularly released by the prisoner, was in j 
danger of being subjected to legal punish- 
ment, and that the prisoner released him | 
with the intention of saving him. I 

’Phe Jury seem to have thought it was 
so in the present case. 

It does not iipi)ear to me that any error 
in law has been t»oinie(l out in the proceed- 
ings of the Court of Session, and 1 reject 
the appeal. 

The 20(1 February iS64. 

Preseni : 

The llon'ble i'$. Loch, L. S. |ackson, and 
Shiimbhoonath Pundit, Judgex. 

Judgment (Reasons for). 

Criminal .\ppelUue Juris«licti()u. 

(Mist tUaneous Case ) 

C>uecn versus Hurihur Churn Sing and 
another. 

A Magifitrritt' js not lumnd to pvc hi> ofiinion as 
to the character of the evidence in piolix detail; 
much letn# the Judijfe in coiiiii tiling the sentence passed 
by the Magistrate. 

Shuwhhoonath Pundit, 7 * — i uKsi', prison- 
ers, having been convicted of riot, tScc.. and 
|>unished with six months' imprisonment by 
the Magistrate of Behar, appealed to the Ses- 
sions Judge, who upheld the sentence. 
Against this order, the prisoners have appeal- 
ed to this Court. 

It is said that there was some dispute re- 
garding a watercourse between the prisoners 
and outers of the village of Honibai and 
the two prisoners acquitted by the Magis- 
trate and others of the adjoining village of 
Kampore, which dispute led to a riotous as- 
sembly with arms* and to a serious breach of 
the peace with wound mg. There is reason to 
suspect that, perhaps, the people of Rampore 
im had done some acts likely to injure 
Standing >crops in the village of Rombai, 


and that the people of the latter village after- 
wards caused waters of heaven, preserved in 
a reservoir of the village Rampore, to flow 
away to the injury of the crops in that vil- 
lage. While it is not clear whether the water 
from Bombai ever fell into the reservoir 
of Rampore, that the preservation of the 
water in the reservoir was at all opposed to 
the greater flow of the water from the water- 
course flowing from Bombai towards a third 
village touching some lands of Rampore, or 
that the cutting open of the reservoir of the 
latter village was anywise necessary to make 
the water of the watercourse of Bombai 
flow more freely, it is proved that the peo- 
ple of this last village, before tlie commission 
of the crime for which the prisoners are 
punished, had actually a desire to draw water 
from their own village more freely than it 
was (lowdng before, that the people of Ram- 
I pore had attempted to dam up the flowing 
i (low 11 of the water from the watercourse of 
I Bombai, on which the people of this vil- 
lage cut open the reservoir of Rampore. 
It is also clear that, at this very lime, the 
people of Rampore had themselves cut a 
: small outlet from their reservoir, in order to 
drain away superfluous water from it. For 
want of explanations regarding the points 
noticed above as those which are not clear, 
between the two series of facts mentioned 
, afterwards as esiahlishcd, as well as between 
these and the former explained f)oinls, com- 
[jlete connection and proper relationship can- 
not be ascertained, and so the facts of the 
history of the case are not satisfactorily in- 
telligible to my mind. 

This, however, is not a matter which can 
, by itself afford this Court any ground of in- 
I lerfercnce against findings of fact, though 
there might be some ground to suspect, 

' if the Lower Courts understood the facts 
; only to the extent that I have been able to 
I gather and no more, that, perhaps, on a 
j thorough and clear understanding of all the 
; facts connected with the case, the party of 
; the prisoners possibly might not have been 
; considered guilty to the extent they ha^e 
; been believed bv the Ix)wer Courts, or that 
I the Rampore people might not have been 
considered so clearly entitled to be acquitted 
as they were held by the Magistrate, It is, 
however, certain that both the Lower Courts 
have tried the case of the prisoners as a case 
I of right or wrong conduct of the people of 
j two \ illagcs having sonic quarrel between 
them entirely irrespective of any particular 
notice of the individual guilt of the two pri- 
soners, Throughout the judgmciits of 
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both the CoiiriR, there is no aUusion to the ! time, be asked to state a little more folly 
atatemenis of the witnesses who describe these ; the points regarding which I have said I 
prisoners as present or as passing orders ; am not quite certain. The case should go to a 
no allusion to the slight difference that second Judge, and if my colleague agrees on 
there is in the different depositions of these the whole with my proposal, and be not pre- 
witnesses upon these two points, and no pared to go to the extent that I have pro- 
allusion whatever to the defence of alibi \ posed, or proposes some other course of pro- 
set up by these two prisoners. i ceeding, I would like to know his proposals 

In a criminal case, it would not perhaps be ' that I may see whether I do not find reason- 
sufficient to state that finding these prisoners able grounds for being convinced of their 
guilty is of itself sufficient to show that the propriety. 

evidence to the contrary, in support of the Loch, A serious affray took place 
innocence of the prisoners, must have been, between the people of the villages of Bombai 
as a matter of course, disbelieved before and Rampore, occasioned by the break- 
any opinion could be pronounced regard- ing down of a dam in Mouzah Rampore, 
ing their guilt ; or, in other words, by the which obstructed the flow of the water 
fact of believing the prisoners guilty, their from the lands from the Mouzah Bombai, 
defence has necessarily been disallowed. The Joint Magistrate considered that the 
The ends of justice may require that the evi- people of Bombai were the aggressors, they 
dence for the prosecution should be weighed having, without jurisdiction, broken down the 
jointly with the evidence for the defence, dam of Rampore ; and therefore, releasing the 
and sentence to be pronounced after both people of the latter village, he sentenced 
sides have been looked into It would not, those of the former village, against whom he 
perhaps, be considered as any great imposi- considered the charge to be proved, to six 
tion or hardship if the Jiulges punishing months* imprisonment, and this sentence was 
a person should, if required to give their confirmed on appeal by the Sessions Judge, 
reasons for believing evidence against a 'Fhe prisoners have come up In appeal 
prisoner, be also directed to give some for to this Court, on the ground that the Sessions 
disbelieving the counter-evidence offered Judge has failed to give any opinion upon 
by the latter in support of his own innocence, the evidence for the defence ; nor has he 
* It is not at all necessary, in the present passed any opinion on the principal question 
state of the case, to look beforehand to the which was before him, viz,, the part which 
probable conclusions to which the Courts the prisoners individually look in the affray, 
below may arrive on this point. The defence The pleader slates that it is admitted that 
of j//^/ was pleaded before the Magistrate, and there was an affray, but the Sessions Judge 
no distinct notice was taken of it. The fact only determined wliich party was justified 
was complained to the Sessions Judge, and in that affray, and he held the Bombai peo- 
he, too. is silent upon this matter, and 1 think pie to be in the wrong, because they cut the 
that the ends of ju.siice require that the Ma- dam which the Rampore })eople had erected 
gistrate should be asked to take the defence to retain the water in their own field.s. 
into his consideration, and to pass a new That, however, was a question of a subsi- 
order in favor of the prisoners if this ex- diary character, important only for the de- 
amination leads him to this conclusion ; that, termination of the relative guilt of the in- 
if he thinks proper to uphold his previous habitants of the two villages ; but the pri- 
order against the prisoners, he should be mary question for him to determine was 
asked to stale briefly his reasons for dis- whether the prisoners were actual parties 
believing the defence ; that in this case, to the affray, and what part they took in it. 
after the Magistrate has disposed of the case, That question has not been enquired into, 
the Sessions Judge he asked to examine, in nor has the Judge expressed any opinion 
the appeal of the prisoners formerly lodged as to the evidence adduced by the prisoners 
before him, ilie evidence of the prisoners to prove an alibi, 

in support of their innocence, and to pro- It is admitted that there is evidence on the 
ceed as the Magistrate has been asked to do ; record to prove the charge against the pri- 
and that the prisoners, immediately on a soners, and the Joint Magistrate's proceeding, 
remand being ordered, be allowed to be which enters at length into the cause of the 
released on bail until the final decision of affray, ends with these wprds : “I am 
the Sessions Judge, if there be any necessity “clearly of opinion that they (the Bombai 
for trying the former appeal to the Sc.ssions “ people) were the aggressing party, and 
Judge. The Magistrate may, at the same {“their offence is aggravated by the nature 
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the weapons they chose to arm 
**tbemteSves wUh*/’ and then he finds 
the cbarife proven ai^ainst the prisoners. 
The Sessions Judge also enters at length in- 
to the cause of the dispute, and agrees with 
the Magistrate as to the misconduct of the 
Bombai people, and finishes by saying, 
I see no reason to question the Joint Ma 
^^gisirate's view of the evidence before him, 
** nor the sentence he has passed, and reject 
“the appeal/* Itoih these authorities might, no 
doubt, have given their opinion as to the char- 
acter of the evidence in greater detail, but 
it cannot be said, because that detail is want- 
ing, that neither the Magistrate nor Sessions 
Judge has considered liic evidence adduced 
by both parlies. It is quite unnecessary for 
an Appellate Court, confirming the decision 
of a lx)\ver Court, to enter into prolix detail, 
if it he satisficfi by a perusal of the record 
that the proceedings below and the convic- 
tion are correct. I cannot perceive that 
such omission can foiiu any legitimate ground 
of special appeal. 1 would reject the ap|)cal. 

yackson, y, I com'ur with Mr. Justice 
Loch in refusing to disturb tlic orders of the 
Lower Appellate C ourt, which, it secm.s to 
me, cannot he touched in this instance. 

i'his was a case in which certain persons 
were convicted before a Magistrate having 
jurisdiction of an rrfFence under the Penal 
('ode, and afterwards appealed to the ( ouit 
of Session, which confirmed the sentence. 

Section 428 of the C riminal Ihoccdurc 
Code provides that the orders of an Appellate 
Court passed in appeal shall he final, except 
as provided in Section 405 of the same Act. 
I'hat Section enables this Court to call for 
the records of any case tried by any C'ourl of 
Session for certain purpoN<vs, and declares 
that, if the Court he of opinion that the sen- 
tence or order is contrarv to law. it shall 
reverse the same, A*c. 

And Section 439 provides that no trial in 
any Criminal Court shall be set aside, and 
no judgment passed by any Criminal Court 
shall be reversed, either on appeal or other- 
wise, for any irregularity, unless a failure of 
justice has been occasioned thereby. 

The only matter complained of in thi.s 
case is that, wherca.s the accused persons, or 
of them, pleaded an the Magis- 
trate and Sessions Judge have severally 
omitted to record their opinion on the evi- 
deOCtr in annport of that plea, although 
they have fully recorded their opinion re- 
apeciiftg the evidence for the prosecution. 

This objection, which, the petitioners* 
pArMidtlr contends, involves a defect of inves- 


tigation so grave as to vitiate the whole pro- 
^ ceedings, cannot, 1 think, be sustained. 

The Criminal Courts, unlike the Civil 
; Courts, are not bound to record the reasons 
for their judgments or anything beyond the 
finding, as exemplified in Chapter XXVL 
of the Criminal Procedure Code; and the 
issue for trial before them is always the sim- 
’ pie one — Is the prisoner guilty or not guilty 
of the offence with which be stands charged ? 

In the present case, strictly speaking, the 
prisoners did not plead an but pleaded 
not guilty,' and endeavoured to convince the 
Magistrate that they were not guilty by 
showing that, at the time when the offence 
j was said to have been committed, they were 
1 in another place, in which case it would be 
impossible for them to have committed the 
offence. 'I’he Magistrate, believing the evi- 
dence which declared them to have commit- 
ted the offence, necessarily disbelieved the 
counter-evidence which declared them to 
, have been in another place. I do not think 
it was necessary for him to say so in detail, 

, still less was it necessary for the Ses.sions 
‘ Judge, in confirming the sentence, to express 
any such opinion. 

I think, therefore*, the Court cannot in- 
t(‘rfere. 


*I'he 1 2th February 1864, 

Present : 

The Hon’ble W. S. Seton-Karr and L. S. 
Jackson, yudges. 

Charge (of judge)— Dacoity. 

Oiminal Appellate Jurisdiction. 

(Juecti versus Bonomally Cihose and others. 

7rfed hv Mr. A. Pigou, the Sessions yudge 
0 / I/ooghh\ on a charge of dacoitw 

In ai case of dacoitv, the Judjfe should direct the 
Jury to ronvict only if they find that all the prisoners 
had the intention of causin}* wronirful loss to the 
prosecutor. 

Seton^Karr, J. — This is an appeal from 
a conviction of dacoity on a verdict by a 
Jury, and the appeal can, of course, only be on 
a point of law. 
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It h urged by the Counsel for the appellant 
that the Judge misdirected the Jury in tell- 
ing them that they must find the prisoner 
guilty of dacoity, because the evidence 
showed that five persons together conjointly 
committed robbery wiih the intention of , 
causing wrongful gain to Peezeer. It is | 
argued that the evidence shows clearly that ! 
there had been some dispute between the j 
plaintiff and Peezeer, who are closely con- i 
nected with each other, and that it is not I 
shown by that evidence, neither is it dedu- i 
cible therefrom, that all five persons went to | 
the spot with the deliberate intention of ; 
causing wrongful gain to Peezeer. Some i 
of them at least, and indeed every one but 
Peezeer, may have very fairly believed that I 
the two bullocks carried off really belonged > 
to Peezeer, and should not, in the partition 
of the properly, have been made over to the 
woman Saffee at all. Therefore, in not put- ! 
ting this point of the knowledge and inten- I 
lion on the part of the appellants forcibly to 
the Jury for their consideration, and in tell- ; 
ing them that, if they believed the evidence ' 
(as they were quite competent to do, and of 
which they were the sole Judges), they n/ust ; 
convict of dacoity, the Judge erred, and the 
appellants are entitled to the benefit of a 
misdirection. 

A consideration, of the main evidence and 
of the charge to the Jury leads me seriously 
to question the propriety of the conviction 
for dacoity. It certainly does sometimes 
happen that men who take the law into their 
own hands, as in this case, or who commit j 
illegal acts, may eventually find themselves 
involved technically in seiious crimes known i 
to the law, from which they find it difficult to 
escape; and it was unquestionably wrong of 
Peezeer to ie.sort to force for the abduction 
of the two bullocks, and in Bonomally espe- 
cially to strike the plaintiff a violent blow. 

But the facts disclosed by the evidence will 
never lead me to the conclusion that the 1 
offence of which these appellants are guilty is 
dacoity in the sen.se in which that serious 
crime is practically understood and treated. 
Even if another Judge should hold that the ! 
strict and legal definition of dacoity does : 
include these appellants, I still think that a 
sentence of seven years is quite disproportion- 
ate to their offence, looking to the origin of , 
the same, as admitted by the plaintiff herself, , 
and to the nature of the injtiries received by 
the plaintiff, which, after ail, a:e not excess- 
ive or permanent. 


I should think that a sentence of six Qi|>N<k 
months* rigorons imprisonment on Peezeer 
and Bonomally would be quite sufficient, and 
of three months for the remaining prisoners, 
r would alter the conviction to one for caus- 
ing hmt and for a common assault under 
Sections 323 and 352. 

fackson, f , — 1 agree that the Judge 
ought to have put it clearly to the Jury 
to find whether or not all the persons 
engaged in the commission of this offence 
had the intention of causing wrongful 
gain to the prisoner Peezeer, or wrongful 
loss to the prosecutrix; more especially as 
this is a case which can only be called a 
dacoity by the most rigorous application of 
the terms of the Penal Code. It is more 
than possible that the Jurors might have 
found that the persons who accompanied 
Peezeer on this occasion were under the 
belief that he was claiming property to 
which at least he believed himself to have 
a just title. 

The act of the prisoners would not tlic 
less have been highly unlawful, but it would 
not have been dacoity if the Jury had so 
found. 

We cannot, however, it seems to me, under 
such circum.stances, take to ourselves the 
functions of the Se.ssion8 Court and Jury, 
and alter the conviction as if the Judge had 
correctly charged the Jury, and they had 
found under his direction something less 
than dacoity. 

If the finding of dacoity is to be got rid 
of, or to be re-opened, I think the only 
course would be to order a new trial under 
the concluding words of Section 405, Crimi- 
nal Procedure Code. But the appellant’s 
( ounsel does not ask this course to be taken, 
and informs me that he would prefer that 
the conviction should stand accompanied by 
the Court’s remarks, and that a mitigated 
sentence should be passed. 

Upon these grounds I concur in passing, 
in substitution for the sentence passed by the 
Court of Session, that proposed by Mr. 

Justice Seton-Karr. 


Or. 2 . 
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The fSth February 1864. 


Presen/; 


The Hon’ble C. Steer, W. S. Seton-Karr, 
and L. S. Jackson, Judgtt, 

Falae erldence^^^Locas iMenitentUi. 

Criminal Appellate Jurisdiction. 

Queen nr ms Gullie MuHick and another. 

Tfitd ^ Mr, 0 , Toogoodf the Sessinm Judge 
of Cuttack^ on a charge nf giving false 
evidence. 

MEtp by the majority of ihe Court (jarkson, 
ditiusfitmir) that there ou^ht to tx* a hxun hteuifm.,.. 
for witneft«e«, who have deposed falsely, rctraciinij 
their false HtatementH. 

.SV// 3 «-AV/', y.—Tms is not a satis- 
factory case. 'liie prisoners were witnesses 
in a case of culpable homicide, which 
resulted in tlie conviction of one of the two 
persons arraigned on culpable homicide not 
amounting to murder. 

The present appellants, after having given 
evidence In support of the prosecution, ad- 
mitted they had not seen wJiat they had 
professed to see. On this the Sessions 
Judge tries and fmds them guilty of having 
given false evidence, which might have led 
(0 the conviction of the persons charged 
with culpable homicide, on a capital offence. 
Unquestionably, had the charge of culpable 
homicide utterly broken down, tins would 
have been a very serious offence ; but, as the 
judge, In bis separate finding, which accom- 
\ the present appeal, did convict one of 
- •- -» . 

r"- » — ' - 

..(.^Uutts were Instrumental in getimg up 
a talw case, but that they either committed 
tne offence of lending tliemscives to the sup- 
{Wrt a charge undoubtedly true, but of 
whltm they could know nothing positively 
or that, for lome motive favorable to the 
peraont accused of the capiu! offence, they 
. nuruted their statements, or that at last 
frpai fearof puniahment. or from qualms of 
CQi^me, they thought fit to sMak the 

1 ‘Wnk, 

he hdeen in this case. 


In any view, the case against them is not 
of the same grave complexion as if, on some 
charge utterly without foundation, they had 
lent themselves to work the ruin of an enemy 
or a neighbour ; and I roust hold, as we have 
held in similar cases, that there ought to be 
a heus pdniientice for persons so cirenm- 
stanced, and that it is better that a witness 
should on cross-examination admit the falsity 
of his previous deposition than that he 
should persist in sweating to his falsehood. 
According to the Judge's view^ of the case, 
these appellants had much better have stuck 
to their falsehood to the end, in which case 
apparently nothing could have been done to 
them, nor would the case against the men 
arraigned for murder have been in any way 
altered. 

In this view, not deeming the Judge to 
have at all borne out his conclusion as to the 
extreme gravity of the offence of which he 
has convicted the appellants, and holding 
tliat men .should not speak with a halter 
round their necks, but should be encouraged 
to tell the truth even at the eleventh hour, 
I would, as a sufficient punishment for the 
false swearing which they did at last retract, 
and as a warning to others, reduce their 
sentence to six months* rigorous imprison- 
ment. 

JacksoHy y.'—l think the prisoners ought 
not to have been convicted under the 195th 
Section of the Penal Code. 

They gave false evidence before the Magis- 
trate in a preliminary enquiry of which evi- 
dcnce the immediate effect ivas to cause the 
accused persons to be committed for trial. 

retraction of this false evidence be- 

e Court of Session appears to nega- 
tive the intention of procuring the accused 
persons to be convicted. I would, therefore, 
alter the conviction to one of giving false 
evidence in a judicial proceeding punishable 
under Section 193. 

3 W j 

1 think the sentence passed by 

Session to be, under the circumstances of the 
case, excessive, yet 1 cannot concur in so 
large a reduction as that proposed by Mr. 
justice Seton-Karr. 

It appears to me rather a dangerous doc- 
trine that a man may falsely depose before 
a Magistrate that be has seen A B commit 
murder, and that, by availing himself 0^ a 
locus pitniienliijt at the trial, he may have 
his punishment reduced to an almost no- 
minal penalty. 
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t tlimk the promidgattoii of such a doc- rather that my colleague, Mr. Justice Seton- 
trttie would go far to embolden persons to Karr, bad proposed to exempt the prisoners 
swetu' falsely before Magistrates, because from any further imprisonment than what 
they couki afterwards judge whether it would they have already undergone. As, however, 
be safe to persist in the perjury or to bodi Mr. Justice Seton-Ivarr and Mr. Justice 
recant. Louis Jackson concur in awarding some 

^ , , , . , , . , punishment to the prisoners, and only differ 

And in such a the false witness might to the measure, I can, with the views I 
die before the trial, or might remove himself ^old, take no other course than give my 
to such a distaime that his attendance could voice in kvor of the most lenient sentence, 
not be procure at the trial, in either of 
which cases his deposition (if it had been 
duly taken in the presence of the accused) 
would be read as evidence at the trial, and 
the accused person might be convicted mainly 

upon it. The i9ih February 1864. 

No ddubt, if in such a case it appeared 
that the witness, when called at the trial, bad, 
from the prickings of conscience, determined 
to tell the truth, that circumstance miglit 
be accepted as an indication of his desire to 
make all possible amends for the wrong he 
had done, and might be considered in miti- 
gation, as the restoration of ill-gotten property 
has been considered in cases of criminal 
breach of trust ; but it seems to me eminently 
unsafe that a witness, deposing on facts of 
vital importance, sliould be in any degree 
encouraged to depose falsely by the contem- 
plation of his locus pmniUntm at the 
trial. 

It is said that, if we do not hold out tliis Tried by Mr. IF. B. Buckle, Sessions 
chance, false witnesses will not retract, but Judge of Backergunge, on a charge of 
will persist in their false statements ; but of rioting, 
this, I suppose, we must take our chance. 

We have not one scale of punishment for 

confessing offenders, and another for those i he right of private defence cannot be pleaded 
who plead not guilty, although, in many by persons who, believing they will be attacked, court 
cases, the conviction would be impossible the attack, 
without the confession, 

I think it better to check perjury at the The facts found are that prisoners 93 and 
outset by making men feel that, by giving 94» having reason to apprehend an attack, 
evidence false but retractable, they expose stood outside their house. Presently the 
themselves to the full penalty for that offence attacking party came, when words arose, and 
than to improve the chances of convicting then blows followed on both sides. Those 
them by holding out a motive to retract, who attacked are, no doubt, guilty in the 

greatest degree, and they have been properly 
For these reasons I cannot think it right punished more severely than the other side, 
to pass a less sentence on the prisoners than x his side are not without blame also, as ft 
rigorous imprisonment for three years. seems they courted the attack, and instead 

of staying within doors when, if their house 
4 /eer, J , — I have in other cases held had been attacked, they would have had a 
such a decided opinion as to the danger of right of defence, they went outside, and 
punishing witnesses for giving false evi- there met the assailants. see no reason 
deuce, because they do not adhere before to interfere with the sentence passed on 
the Sessions to the statements made by each side respectively, and the appeal is 
tbem to the Magistrate, that I would accordingly rejected. 


Present : 

The Ilon’blc C. Steer, 

Right of private defence. 
Criminal Appellate Jurisdiction. 

Queen versus Nowabdee and others. 
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Poiiession of forged document. 

Criminal Appcllale Jurisdiclion. 


(Jueeii versus Fokenath Shaba. 

Tried by Mr. F. li. Situ son, OffitUUing 
Sessions yndge of Mvmenstngh. on a 
i'harge of having possession (f a docu- 
ment knowing it to he forged with intent 
to me it as genuine. 


It is not Hunit'teiil. f4M II nmvictiun un<li*i StH'tiim 474 
of the IV*nal Code to say that the niii^ht 

have used an altered document. Ihc Ruilty 
littent must be proved, not inferred. 


SetomKan , f.— Wk are ol opinion that 
this conviction cannot be snslainetl. Taking 
all the facl.s as found by the Judge, and even 
admitting that the prisoner' die? know that 
erasures and alterations had been made in the 
date of his petition, we hold that the Judge 
wa.s not justified in drawing the inference 
which he did draw as to the guilty intent. The 
words used in Section 474 arc copulative, and 
not sejunctive, “ knowing the same to be 
** forged, and intending that the same Nhall be 
“ fraudulently or dishonestly used as genuine, 
It is not sunicienl for conviction to 
say that the prisoner might possibly have 
used the altered document in his defence in 
the civil suit in the Moonstfl's Court. 

This is mere suspicion or sunni.^e, and 
ottinot l>e converted into a legal presumption 
oC gttik in such a case, looking to the con- 
duct of the prisoner, who ap))ears to have 
readtlf returned the petition to the Magis* 
Mle when asked for it. 

Wo annul this conviction, and direct the 
priaDner s release. 


The a 2nd February 1864. 

Present : 

'Fhe Ilon'ble C. Steer and W. S, Seton-Karr, 
Judges. 

Abetment of murder^-Kidnapping— Rioting. 

Criminal Appellate Jurisdiction. 

(Jueen versus Askur and another. 

Tried by Mr, fF, B. Buckle ^ Sessions Judge 

of Batkergunge, on a charge of abetment of 

murdeii kidnappings t'fc. 

I'herc can be no CMnviction for abetment of nuircler 
without |)r«iof of mur»lci. 

A husband or those who aided him cannot be con- 
victed of kldnappin^i; foi takinj» away hi.s own wife, but 
they arcKuilly of 114 ) 11011 , if they carry out the husband’s 
object of getting possession of his wife by force and 
violence and in the daikness <»f night. 

Steer, J, — Thk case against the prisoners 
as held to be juoved by the Sessions Judge 
is this : — 

( )ne bliolaie was married to a girl named 
Poornee. She, being loo young to cohabit 
with him, continued to live with her mother, 
the prosccuiri.x. Bholaie was not satisfied 
with this airangement, but the prosecutrix 
could not be prevailed upon to give the girl 
to her husband. Ilholaie, determined to get 
her. associated with him his brother-in-law 
Towfeer, the prisoners and others, and these 
all. at 4 o'clock in the morning, went to the 
prosecutrix’s house, and carried off the girl. 
They were seen by several persons carrying 
off the girl, but no one saw her afterwards, 
and a head and some bones of a child w*ere 
some days afterwards found, which the 
mother and others have identided as those 
of the girl Poomec. These are the bare 
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facts of the case as establishei by the evi- 
dence, and upon these the Sessions Judge 
holds the prisoners guilty, rsft of abetment 
of murder; 2nfi, kidnapping Poornee; jrd, 
riot ; house^trespass ; and sentences them, 
on the first charge, to transportation for 14 
years. There is no evidence of any kind 
to show that Poornee was murdered, 'Fhat 
she is dead is probably the case, but how 
she died, or that she died a violent death, 
is not shown by a particle of evidence. The 
conviction for abetment of murder cannot, 
therefore, stand. 

Nor do the circumstances, under which 
the girl Poornee was taken away, establish 
the offence of kidnapping. She was taken 
away by her own husband, and a husband 
may certainly be presumed lo have believed 
in good faith that he was entitled to the 
lawful custody of his own wife. Fhereforc, 
if the offence of Hholaie was not kidnapping, 
neither can it be kidnapping in the prisoners, 
who only aided Bholaie. The conviction 
upon this charge we also hold lo be bad. 

But we think the charge of rioting is made 
out, for, though Bholaie had a legal right to 
the possession of his wife, the object ought to 
be legally carricil out. It was not a legal 
way of carrying out Bholaie’s object of get- 
ting possession of his wife lo do so with 
force and violence and in the darkness of 
night, and it is entirely owing to this illegal 
mode of carrying out an otherwise legal 
object that it has come to pass that the 
fate of the girl Poornee remains a mystery. 

The conviction for riot resting on legal 
grounds, we uphold the conviction and the 
sentence of t\NO years' rigorous imprison- 
ment and a fine of 50 rupees, which the 
Sessions Judge h.is awarded against each of 
the prisoners. 


The 2Jnd rebruary 1S64. 

Present : 

The Hon’blc C. Steer and W. S, Selon-Karr, 
Judges. 

Witnesses (Examination of). 

Criminal Appellate Jurisdiction. 

Queen versus Affazuddeen and another. 


Tried by Mr* W* B. Buckle, Sessions Judge OapNo. 

of Backergunge, on a charge of rioting* 

It matters not how often the same offence is the sub- 
ject of a Sessions trial, but every accused has a right 
to have the whole of the evidence given and recorded 
in his presence just as if the witness had never before 
given his testimony on the charge. 

Steer, J. — In this case the Sessions Judge 
has not taken the evidence of the witnesses 
afresh in the presence of the accused as to the 
facts upon which the charge against them 
rests: but having the witnesses before him, 
he allows them to identify the prisoner as 
the party alluded to by them in some 
former trial of some other person. This is 
a highly improper and an illegal way of 
taking evidence, and it does not appear that 
tlie depositions of the witnesses formerly 
given were even read over to the witnesses 
on the trial of the prisoners. As often 
remarked by this Court, it matters not how 
often the same offence is the subject of a 
Sessions trial ; every accused has a right to 
have the whole of the evidence given and 
recorded in his presence, just as if the wit- 
ness had never before given his testimony 
on the charge. 

The trial must, therefore, be (]uashed, and 
the case remanded to the Sessions Judge 
for a new trial. 


The..24th b'chruary 1864. 

Ptesent : 

I'he Ilon’ble C. Steer and W. Morgan, 
Judges* 

Illegal marriage— Abetment. 

Criminal Appellate Jurisdiction. 

fjucen versus Kudum and others. 

Tried by Mr* W* B. Buckle, Sessions Judge 
ff Baikergunge, on a charge 0/ marrying 
during the lifetime of a husband, &c* 

Proof of dishone&t or fraudulent intent necessary 
for a conviction under Section of the Penal Code 
of falsely going through the ceremony of marriage. 
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Tbe mefft mst oi XllawmE the merriege to Uke place 
at of»e*it hotiio doee not gmount to the abetment of an 
tUegat marriage. 

SUitf y.—lr 4»eenj.H preiiy clear that the 
woman Arabjan, having a husband alive, did 
contract a secontl marriage with Kudum 
(lazee, the ceremony taking place in Sheik ^ 
Omer's house. She says she was divorced, 
but no evidence was given of this, nor did the 
Judge question the first husband on this 
important plea, though the husband was 
examined as a \vitnes8 on the trial. 

i >n the above facts, the Judge has convicted 
Arab] an under the 494th Section of the Penal 
C’odc of marrying again during the lifetime 
of her husband, and sentences her to rigorous 
imprisonment for three years. 


these prisoners, we reverse the conviction. 

Arabjan has probably committed the 
offence of which the Judge has cpnvtcted 
her, but seeing that her 'husband hgs cast 
her off for some years, during which time 
she has had a child by another man, which 
event, together with everything else connect* 
ed with bis wife, he seems to have treated 
with the utmost unconcern, we think that, 
though, in the eye of the law, Arabjan has 
committed an offence which is punishable 
by imprisonment, she is deserving of a 
very small measure of punishment. Having 
been in jail since the 22nd August last, 
we consider that she has been punished 
as much as she deserves, and we accordingly 
annul the rest of her sentence. 


He has convicted Kudum (iazee and ^ 
Arabjan of having dishouesth and with ■ 
a fraudulent intent gone through the ^ 
ceremony of being married, knowing that , 
they were not thereby lawfully married, | 
ana he sentences Kudum to tiirec years’ i 
rigorous imprisonment, and imposes on 
him a further fine of 30 rupees. He 
has convicted ( )mer of having abetted 
the commission of the above offences, and 
he sentences him to be rigorously imprison- 
ed for three years, and to be fined 20 rupees. 


'Pile 2 i)ih February 1864. 

Pf fien/ : 

The Ilou'blc C Steer and W. S. Seton-Karr, 
Judges. 

False evidence. 


In respect to the finding against Kudum ' 
and Omer, we think the Judge is altogether 
in error. Kudum (Ja/ce may have contracted 
the rnaniage, knowing that .\rabjan's hus- 
band was still alive ; but unless he did it ' 
dishonestly and with a fraudulent intent, 
as explained by Sections 24 and 25 of ilic } 
Penal Code, he has not committed the offence ' 
described in Section 496, under which ' 
the Judge has convicted him, and there [ 
appears to have been neither a dishonest I 
nor fraudulent inlcnl on his part ac- 1 
cording to the meaning aitaclicd to those ' 
words. 

Then as to Omer, even allowing that 
he knew Arabjan w'as already married, and 
that she had not been divorced, the mere 
act of his allowing the marriage to take 
place in his house does not amount to the 
abetment of an illegal marnage, as the Uw 
emugmes abetment. The Section which 
comes nearest to his case is Section 120 
^ die Penal Code, but inasmuch as it 
was not his daty to give notice of the 
Intended marriage, or to put a stop to 
it, neither does this Section apply 
lo hbn* In the case, then, of both 


Criminal Appellate Jurisdiction, 

<^>uecn versus (iovind Sahoo. 

Tntd /fy J//. 0 . Toogood. Sessions Judge 
of Cuttack, on a charge of giving false 
evidence. 

The denial of one\ r< lationishlp to his brother, 
whose witness he wa&, was held to i>e a kind of false 
evidence meriting only a mild punishment. 

Steer, 7 ^.- T'herk is no doubt that the 
prisoner has committed the offence of making 
' a statement that was false, and his object 
would scent to be that, by denying his rc- 
! lationship lo his brother, whose witness he 
, was, his statement w'oUld have more weight. 
' This kind of false evidence is, in my opinion, 
j the mildest form in w hich false evidence can 
I be given, and I would not, therefore, visit this 
I offence with a measure of punishment suited 
I to the offence in its w^orst form. 

; 1 would reduce the sentence from three 

‘ years to six months. 

Seton-Karr^ J.'—l fully concur. A sen* 
I tence of three years is out of all propoifioii 
* to the offence. 
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The 2nd Matcb 1864. 

Prestni: 

The Hon’ble W. S. Seton-Karr and L, S. 

Jackson, Judges, 

False evidence. 

The Queen versus Chota Jadub Chunder 
Biswas. 

Commt/fed by Mr, W, S, Wel/s^ Magisiraie 
of Bancoorab, and tried by Mr, G, C, 
Fletcher^ Sessions Judge of West Burd- 
waUf on a charge of intentionally 
giving false evidence. 

Where a plaintiff before a Moonsiff name and petition- 
ed the jud^, complaining’ that the Moonsiff had impro- 
perly refused to examine his witnesses, and had dismissed 
his suit, althoujrh informed that witnesses were in attend- 
ance, and the 1udg:e, upon examininjir the petitioner 
upon solemn affirmation, and findin^r the chaf^^e un- 
proved, ordered proceedingsS to be taken against the 
petitioner for giving false evidence — Held that the 
Judge had no authoritv to examine the jK^titioner upon 
oath in such a case, ana that the oath having been made, 
and the evidence given coram non jut/ ire, could not form 
the subject of a prosecution for false evidence. 


I SetOH^Xarr, /.—Looking to the clrcum*^ < 3 li 4 >¥ o. 
I stances under which the charge was pre« 

• ferred against the Moonsiff by the appel* 

I lant, I think that the correct course would 
' have been for the Moonsiff, if aggrieved, to 
have brouglit an action for defamation 
under Section 499 of the Penal Code, or 
to have sued civilly for damages. Judicial 
officers, if they have been unjustly aspersed, 
and if they have grounds of complaint, arc 
entitled to some protection or redress. But 
on the facts and for the reasons mentioned 
by Mr. Justice Jackson, 1 concur in the 
release of the appellant. 'I'he Judge should 
i not have taken up the case, and committed 
and tried it as he did. 


The Bih March i8f»4. 

Present : 

The Hon’ble Shumbhoonath Pundit, Judge, 
Charge (of Judge). 

The (^ueen versus Mahadeo. 


Jackson, /.—The prisoner has been con- ^ 
victed of giving false evidence in a stage Convicted by the Sessions Judge of Patna, 
of a judicial proceeding. « charge of culpable homicide not 

The so-called evidence was given before amounting to murder, 

the Civil Judge of the district under the Nyhere.Mer«nt trial, ar. heUl .t different tim.. anU 
lOllOaMng circumstances : — against different prisoners in respect of the same crime. 

The prisoner, who had been plainlifl' in a. * h''v charjre, specifying the particulars required by 

a civil suit befoCe one of the J^islrict .Moon- S^deUvefed in «Jh^cas“.^ 
siflfs, came before the Judge, and complained 

by petition that the IMoonsiff had improperly This is a case of a prisoner tried for a 
refused to examine liis witnesses, and dis- crime for participation in which other pri- 
missed his suit, although informed that the soners have already been tried and punished 
witnesses were in attendance. before by the same Sessions Judge who has 

The Judge hereupon examined the pe- now passed sentence against the present 
lltioner upon solemn afllrmation, and, prisoner. 

finding the charge unproved, ordered pro- In the present case, the Judge did not 
ceedings to be taken against hinf for giving give a new charge to the fiiry trying the 
false evidence. case, but only read over to them his charge 

It appears to me that the Judge had to the former Jury, 
no authority to examine the petitioner upon This is evidently illegal ; and, if I had been 
oath in such a case ; that the oath was satisfied that the prisoner has any how 
therefore made, and the evidence given, suffered by this proceeding of the Judge 
coram non judice ; and that, consequently, below, I would have tried to see whether 
they cannot form the sul>ject of a prose- the trial could not be quashed at all for this 
cution under Section 1 93 of the Penal Code, defect. It is, however, clear that, as regards 
I, therefore, think the conviction erroneous, this case, it would have taken as much time 
and the prisoner entitled to an immediate and labor to give a new ciiarge as it took to 
release. read out the former charge ; and that also 

1 have not come to this conclusion the former charge, on the whole, was applt- 
without an attentive consideration of all cable to the present suit. A.s the sentence 
Ae provisions on this subject discoverable has by -this time expired, and as putting the 
in the Regulation Law, or without hearing prisoner to undergo a new trial will only put 
wbat the Government pleader had to urge, him in fresh uneasiness, 1 do not like to inter- 
I hi|ve also consulted several of my learned fere. The Sc.ssions judge is, however, to be 
colleagues. requested to deliver formally a new charge 
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in stfcb catet as the present, and, when deli- 
vering judgment, to specify the particulars 
requirea by the Circular Order Ko. 5, dated 
6tb February 1863,, as fbe 

former case. 


The 14th March 1864. 

Preset! i : 

The llon’ble G. Loch, C. Steer, W. S. 
Seton-Karr, and L. S. Jackson, yudges. 

False eTidence. 

The (Jueen versus Anoo and another. 

Cam mined by Mr, G. C, Kilby, Deputy 
Magistrate of Kassirnuggur, and tried 
by Air, A. A. Sunnton, Sessions yudge 
of Tipper ah, on a charge of intentionally 
giving false e 7 >idenre, &f( . 

Held hy thi? majority <»f the (.‘ourt that a M*ntencc of 5 
yeavH* impriiiontnent wa^ not exressiw in tho ras«* of a 
man ronvirted of rnakin^ifa ffrisr statemrnt in a jiidirial 
proeredinif, with the intention of cU-featinir the ends of 
jiiMk'c by procuring? the acquittal of a cjuilty person. 

Steer, y. :\ ( 1 1 , v k ( ; k was m ad e tigai nst 
Torlkoliah tliat he had eaten a .stray one- 
eyed bull. 'lorikollah in that case made 
answer tlial he had not killed or eaten the 
bull, but that he had made it over to the 
owner Anoo. 'Phis Anoo was sworn, and 
he stated that he had received the beast 
from Torikolhih in the presence of Nazir 
and Shorafat. Anoo, when asked where 
the bull was, said it had died. As his wife 
and son had told the police that Anoo never 
had such a beast, the Magi.strate sent fur 
the wife and all the males of the village in 
which Anoo lived, to <|ucstion them as to 
their knowledge whether Anoo ever had 
such an animal, 'riiey denied that Anoo 
ever had such a i)uli as that he said he 
received from lorikollah ; and upon that 
Anoo, seeing the proof of his falsehood, is 
said to have confessed his guilt. 

l^pon these facts, the Judge finds Anoo 
guilty of perjurj' in saying falsely that he 
received a one-eyed bull from Torikollah, 
and he finds Torikollah guilty of having 
used as true and genuine evidence the evi- 
dence of Anoo, knowing it to be false. 

The confession of Anoo before the Ma- 
gliirate is not with the record, but a 
mtnioraiulum of it in the Magistrate’s hand 
la. It is not, however, on his confession 
alpne that Anoo was committed for trial, 
tm the evidence of his wife and of his 
fe^W'Villagers, that he mvcv had such a 
b»M that which he affirmed he receivetl 
frotn Torikollah. 


Does this prove that what he said as to 
Torikollah having given him a one-eyed 
bull is) false f It might be that his witnesses 
failed to prove that he had previously pos- 
sessed a one-eyed bull, but does that nega- 
tive the assertion that he received a one- 
eyed bull from Torikollah ? Certainly, if lie 
never possessed a one-eyed bull, the animal 
of that sort which he did receive from Tori- 
kollah could not have been bis, and, in this 
respect, his statement may be false ; but this 
is not the false statement of which the 
Judge has convicted him. Therefore, it 
seems to me that there is no evidence to 
support the Judge's finding against Anoo, and 
he ought to be acquitted. 

The Judge has found that 'J orikollah made 
use of the klse evidence of Anoo, wipich is 
manifestly an error; for he has made no use 
of it at all. He made his own statement and 
got Anoo to support him, but he made no 
further use of Anoo’s statement. The offence, 
then, of which 'Torikollah is guilty, if he is 
guilty at all, is not the offence of using 
.\noo's false evidence, but of instigating Anoo 
to give false evidence. If there is proof of 
tlris, he is guiliv of abetting Anoo to give 
false evidence. 

'idle Magistrate says that it was clearly 
proved that the bull was killed by Komor- 
uddeen in the presence of Torikollah. If this 
was so, this fact would convict both Anoo 
and Torikollah ; but this evidence is not 
sent up to the Sessions. Therefore, the only 
ground for inferring that "Torikollah did 
not give the bull to Anoo is the evidence of 
Anoo’s witnesses that they never saw him 
possessed of such a bull. 

This can never he considered sufficient 
evidence that "Torikollah did not, in fact, give 
the one-eyeS bull to Anoo : and this is the false 
staiomenl which the Judge convicts the 
prisoner Torikollah of having made corrupt 
use of. If there is no proof that it is 
false, there is no offence, and there has, in fact, 
been none. I would, therefore, acquit this 
prisoner also. 

It should, I think, be brought to the notice 
of both the Deputy Magistrate and the 
Judge that, in such a case as this, it is highly 
improper to call a wife 10 convict her hus- 
band of perjury ; and, except in civil cases, 
a wife is not a competent witness for or 
against her husband. 

- , y*--l concur in reversing 

the conviction of the appellant Torikollah. 
The charge against him was not correctly 
fr.imed, and T do not think that the evidence 
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would support the proper charge, m., that That statement, made in a case when 
he Instigated Anoo to give false evidence. Torikollah was charged with having made 
What Torikollah said in the first instance away with a bull answering the above de- 
was merely said in his own defence. scription, was obviously made with the in- 

As regards Anoo, his statement as to the tention of inducing the Court to believe 
receipt of the one-eyed bull is manifestly that the animal traced to Torikollah's pos- 
false, and he has admitted that he spoke session was no# one belonging to the prose- 
falsely, for his answer, as recorded in the cutor in that case, and wrongfully made 

brief memorandum of the Deputy Magis- i away with by Torikollah, but one belonging 

tratc, is tantamount to an admission of guilt, to Anoo himself, and properly made over to 
This answer, however, contains nothing him by Torikollah. 

about the hope of any reward being the Now, when the evidence established be- 

motive for the falsehood. I do not think yond a doubt that Anoo had never possessed 
that Anoo ought to escape without some such an animal at all, even if we suppose it 
punishment, though 1 admit that 5 years to have been proved that Torikollah made 
seem excessive, compared with the character over a one-eyed bull to Anoo, the evidence 
of the offence ; and, looking to the fact that of Anoo will notwithstanding continue to 
he did admit the falsity of his statement, J be false with reference to its whole tenor, 
can here only repeal what this ('ourt has and bearing on the case in wliich it was 
ruled in several instances of late, viz., that, given. 

if truth can be extracted from witnesses Besides, he seems to have admitted to the 

even at the t ith hour, we should not punish Magistrate that his entire statement was 

them with the same rigor, as we punish false. 

those ivho persist in their falsehood to the I therefore think that he was quite pro- 

end, or who endeavor to ruin the character, perly convicted of the offence of giving 

or imperil the lives and liberties of their false evidence in a judicial proceeding, 
neighbours. In this view, I think the sen- It also appears that he did so in expecta- 
tence of 5 years excessive. tion of receiving a money- reward. 

We are not told what punishment was W^’c, therefore, have the case of a man who 
awarded to the men who made away with has cominitled a most deliberate act of per- 
the bull, and who were separately tried ; but, jury from the most sordid motive, and with 
on the whole, I would reduce the sentence the intention of defeating justice by procur- 
of .\noo to one ’year's rigorous imprison- ing the acquittal of a guilty person, 
ment, looking to the probable o])ject with I cannot find in these circumstances any 
which he swore falsely, for 1 infer that be ground for reducing the sentence to one of 
chiefly intended to procure the release of imprisonment for one year. It may be that 
Komoruddeen and Torikollah, and to make five years is a term slightly in excess of the 
out that the animal had not been eaten. sentence which we might have been in- 

yackson, y , — My two colleagues hayc dined to pass, but I am not at all sure that 
disposed of the case of Torikollah, and I it is so; and, at all events, J .see no reason 
have only to give an opinion as to the pri- for weakening the Judge’s authority by a 
soner Anoo. trifling mitigation. 1 wotdd, therefore, con- 

1 concur with Mr. Justice Selon-Karr in firm the sentence of five years’ imprison- 
considering this appellant to have been pro- menl. 

perly convicted. Loih, y > — Komoruddeen and Torikollah 

The Sessions Judge finds him guilty of were charged by one Jenab Ally with kill- 
having falsely made the whole statement ing and eating a stray bull which had been 
specified in the charge, and not merely of made over by the villagers to Torikollah, the 
having falsely stated that Torikollah had village-chowkeedar, to lake to the pound, 
made over to him the one-eyed bull. In his defence 'Forikollah denied the 

The whole of the statement must be charge, and alleged that he had made over 
taken together, and the obvious intention the bull to its owner, one Anoo, in the pre- 
with which it was made must be considered, sence of witnesses. 

That statement was (in substantial agree- Anoo was examined by the Deputy 
ment with the words of the charge) that his Magistrate on the 2nd September, ancf he 
one-eyed bull having strayed, he swore that the bull in question was 
(Attoo) had received it back from Torikollah, his ; that it had strayed in the month of 
and that the beast had afterwards died of Kanick ; that, in the month of Ughran, he had 
disease, discovered it at Mouzah Seydtola; that, on 

Or. a 
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li^« to pttm Ilifi titte to 

WMie ow to Wi» by 
titooi aied in tiio 

of the Deputy Ma^ 
’ that the charge agaloet 

’S^Oruddeen and TortkoUah waa iatitfacto* 
illy pioved, but he has failed to iubmii any 
mdence of this fact in this case. 


We would point out to the lodge th^ he 
has in accordai^ wife 
the Csimlnal Procedure Code# ipade ^l^ 
raiidum 'Of' fli6;subsliauoe'\cd'\wb 
nei^'.No*'' 4 aitd 
eiabilfietloii Of those edthch^ 

His memoftodum ts ^fix: 

deposed as the former witnesses tod; Thts 

is not a sufficient compliance with the law. 


The witnesses called by Torikollah and 
Alioo to prove the delivery of the bull to 
the latter deny all knowledge of the transac- 
tion. Further, it appears from the evidence 
of the neighbours that Anoo never possessed 
such an animal as that in question, and, con- 
sequently, his statements of having lost and 
recovered the animal are altogether fal^e ; anti, 
when examined by the Deputy Magistrate, 
with a view to commitment, he admitted that 
be had committed perjury, and that he had 
given the false evidence under promise of 
receiving 15 rupees from Korum Ally. 

This false statement was knowingly made 
by Anoo for the purpose of effecting the 
release of Torikollah, and defeating the ends 
of justice; and I do not think that, under the 
circumstances, he has been too severely 
punished. I would uphold the sentence of 
the Sessions Judge. 


The 1 5th March 1864. 

Prtsent : 

The Hon'ble L. S. Jackson and K. Jackson, 
Jui/ges. 


The i6th March 1864^ 

Present : 

The Hon’ble L. S. Jackson, Judge. 

Appeal — Coflviction by Superintendent of 
Cachar. 

Convicted by Captain R. Stewart, Super^ 
intendent of Cachar, of criminal breach 
of trust. 

The Queen versus Radhakissen Sein 
and another. 

d'hc High Court has no jurisdiction to hear an 
appeal from a conviction and sentence by the Superin- 
tendent of Cachar in his capacity of Magistrate of the 
I District. 

[ 

'Fhis is an appeal from a conviction and 
sentence by the Superintendent of Cachar 
i in hi.s capacity of Magistrate of the District. 

The Court has no jurisdiction to hear 
such appeals, and the record must, therefore, 
be returned to the Magistrate to be sub- 
miued to the proper ( ouri. 


Bvldence (Mode of recording)— Section 195, 
Code of Criminal Procedure. 


Committed by Afr. l\ T. 7 \rylor, O^iruU- 
ing AtagntraU of Rungport, and tried 
by Mr. /’ C. Finrte, Sesuons fudge of 
that District, on a charge of murder. 

The Queen versus Muttee Nushyo, 

A mffnoraedum by a Judffe that certain witnesses i 
bad diepoaed the same as the former witnesses is not I 
in accordance w'ith the requirements of Section los, I 
Code of Criminal Procedure. 

M. yacitom, y. — Wk confirm the sentence | 
of 4(«th passed upon the prisoner Muttee 
Nushyo, snd direct that it be carried out 
sHthottt delay. 


The 31st March 1864. 

Present : 

The Ilon’blc (}. Loch and K. Jackson, 


Jurisdiction— Bail. 

Committed by Baboo Judoonath MuUkk, 
Moonsiff of Puhna, and tried by Air. 
i\ S. Belli, Sessions fudge of Rajshahye, 
OH a charge of using evidence knowing 
it to be Jabricated. 

The Queen versus Jhaloo Sirdar* 
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A of Ht|rh C(Hirt may order ^e 

a prisoner on Imtf jpottlBikf tlm iieatfaf of 


y# /.—T«E te 
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End to been Ecntenced to five 
Jjrto^ i^Hsonmen! and a fine of 5ooitipeeE, 
Of m Eddiiional gear's imprisonment. 

The commitment was made by the Moon- 
slS Pitbna» in whose Court the bond had 
been produced as evidence by the prisoner 
in a suit preferred by the prisoner against 
Madaree Mundui and Bhoyrub Chunder 
Sircar. The action was brought to recover 
from the above-named defendants the 
amount due, principal and interest, on two 
other bonds executed jointly by them on 
the 30th Assin 1267. Madaree Mundui ad- 
mitted the claim ; Bhoyrub Chunder Sircar I 
admitted that the bonds had been executed 
by Madaree Mundui and himself, but added 
that the greater portion of the debt had 
been paid, in proof of which he produced 
a receipt dated liih Pous 1267, in the 
handwriting of the prisoner, for Rs. 122, 
to attest which he requested that the pri- 
soner might be personally summoned. The 
prisoner accordingly attended. He admit- 
ted that he had written the receipt, but 
alleged that it had been given to Afadaree 
Mundui on account of another bond 
which Madaree Mundui singly had subse- 
quently executed in his favor on the 5th 
Aughran 1267, in proof of which he, four days 
afterwards, filed the bond, which it is now 
alleged he had forged. The bond, though | 
dated in 1267, is written on a stamped ] 
paper which was purchased in 1268. The | 
circumstance was at once discovered. | 
Bhoyrub Chunder Sircar charged the prison- . 
er with having, in collusion with his relation 
Madaree Mundui, fabricated this false bond. 
The Moonsiff decided the civil action by 
giving Bhoyrub Chunder Sircar credit for 
the sum paid in the receipt, and ordered 
that enquiries should be instituted as regards 
the forgery-bond, with the view of bringing ' 
the prisoner to trial. These enquiries were 
protracted ' in the Moonsiff s Court from 
July 1862 to April 1863, and they resulted 
in the prisoner’s commitment to the Ses- 
sions Court. 

The prisoner’s defence is that the bond 
to question was found among his other 
bonds and papers which were in charge of 
and had been filed by him 
under the belief that it was the genuine 


bond which had been executed by Madaree ; 
toat he bad since ascertained that the < ' 
al bond had been lost, and that his i 
had autoita^ this ihlise bond in 
niacx^ Tfao fmashta io otottoii to 

lately died ) b^'theto to t^vlaehce 
forward to prove thait &e i^iktoai bto 
had been lost, and Madaree Mtoid deto 

that the gomashta had mentioned the fact 
to him, and asked him to execute another 
bond, but that he had refused. 

The assessors were of opinion that this 
defence was true, and that the prisoner was 
not aware that the bond he was filing was 
not the real bond. The Judge, however, took 
a different view of the case, and, disbelieving 
the defence, convicted the prisoner. 

The argument urged by the vakeels of 
the prisoner before this Court is that it is 
tiic highest degree improbable that the 
prisoner, who, it is admitted, is a wealthy 
miihajun, would deliberately file such a pal- 
pably false bond, which he must have known 
would be subjected to scrutiny, and which 
the smallest examination would at once 
prove to be false ; and that, on the other hand, 
the defence set up by the prisoner is quite 
consistent with probability, and is farther 
proved by direct evidence. 

I’here is no denial that the prisoner at- 
tempted to use the bond as genuine evidence. 
The question is whether the bond is false, 
ainl whether the prisoner knew that it was 
false when he produced it in Court, 

There is great weight in the argument 
used by the prisoner's pleaders. The 
amount of the claim was not large. The 
prisoner is not a poor man, that it would be 
any great object with him to obtain the 
money he demanded, 'rhe first glance 
or examination of the document would prove 
that the bond was not written at the date 
alleged in it. The forgery was, in fact, dis- 
covered the moment the bond was filed. The 
defendant Bhoyrub Sircar was contesting the 
claim, and the prisoner must have known 
that the bond would be subjected to scrutiny, 
it is, therefore, difficult to believe that he, 
with a full knowledge of this clear forgery, 
filed the document, in the expectation that 
it would be admitted as genuine. Ti.e pri- 
soner, when shown the receipt put in by 
Bhoyrub Sircar, did not deny that that was a 
genuine receipt. Had he wished to resort 
to forgery and perjury, such a denial would 
have been the easiest and most direct mode of 
doing so. He admitted that receipt, but 
asserted that it had been given for another 
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tM>nd, aiid» within four days, he filed that bond, i 
There was no great delay, and if in the | 
nieanwbile he fabricated a bond on some other | 
paper with the connivance of Madaree, it j 
is difiicult to imagine that he would have ' 
gone so carelessly to work as to produce 
a document vvhich would be at once detected 
to be false, 

But the prisoner’s guilt depends prin- 
cipally on the question whether the sum 
alleged to have been lent to Madarce by the 
prisoner on the 5lh Aughran 1267 had really 
been lent. The money is said to have been 
borrowed by Madaree in his capacity as 
Naib of a certain zemindary, not for person- 
al requirements, but in order to |»ay in the 
revenue of the estate in the coilcctlons of 
the rents of which estate he was short 
Madarce deposes that lie did receive the 
loan of the 5lh Aughran, but liis evidence is 
not worthy of implicit belief, because it is 
said that he is conniving with the prisoner, 
and is his relation. The witnesses to th.ii 
loan and the execution of a bond tor the loan 
were examined by the Moonsiff, and dcpo.sed 
that such a bond had been executed. 1'hc 
lehsildar, Torrikollah Biswas, also before the 
Moonsifl admits that, in addition to the sum 
borrowed jointly by ^ladaree and Bhoyrub, 
another sum of money had been borrowed 
from the prisoner which was still unpaid. 
These witnesses were not examined by the 
Sessions Judge. 'I'hc pri.soner s khatta-books 
were not sent for and examined. It is to 
be recollected that the rcccif)t is addressed 
to Madaree Mundul alone, and not to him and 
Bhoyrub Sircar. 

The conclusion >\hieii we arrive at on 
this evidence is that .Madaree did borrow 
the money mentioned in thi.s bond on the 
5th Aughran 1267. If so, it is quite possible 
that the original bond was lost, and that the 
bond now put in is a second bond prepared 
by Madaree Mun<lul and either the prisoner 
or his gomashta to take the place of the 
original bond. Tiiis would not, however, be 
a false bond, inasmuch as it docs not con- 
tain a false recorti of what actually took 
place. Madarce has denied that he executed 
this bond, but there seems very little doubt 
that it is in his handwriting. 

Tlift i‘€fal dispute between the parties was 
as to which bond the alleged payment,s 
should be credited. Bhoyrub Sircar natu- 
rally expected that the earlier payments would 
be credited to the earlier bonds to which 
be was a party liable. Madaree Mundul, 
having been in the meanwhile dismissed 


from his appointment as Naib, would be 
anxious to have them credited to the bond 
vvhich he had executed singly. The pri- 
soner would find his interests tally with 
the views of Madaree, because', as regards 
the debts from Madaree jointly with Bhoyrub, 
he would still have a hold on the zeinin* 
daree-amlah from whom the money was 
really due by executing his decree upon them 
against Bhoyrub: whereas, as regards the 
bond executed by Madaree singly, he might 
fairly anticipate some difficulty in realizing 
the n oney from Madaree’s successor. It 
is to be recollected that all three bonds are 
for money borrowed, not on the personal 
account of Madaree and Bhoyrub, but to pay 
I in the Government revenue of the estate 
i m their charge, because the collections from 
j the estate were short ; and that the money 
1 was to be re-paid from the collections when 
j they were made ; the interest, also, to be 
I recovered from the rvols who had not paid 
their rents in proper lime. The Sessions 
Judge lays great strcsss on the fact that 
BhovTub held the receipt ; but as this receipt 
would remain in the zcmindary-cutcherry, 
even after Madaree was dismissed, Bhoyrub 
would have no difficulty in possessing him- 
self of it. 

Looking to all the evidence, we are not 
satisfied that the prisoner has committed 
any crime in using the bond as genuine evi- 
j dence. We are not even satisfied that the 
I bond is false 'fhough it must have been 
written after 1268, it may still, and we be- 
lieve does, contain a true record of what 
j i(X>k place in 1267. We, therefore, acquit 
j the prisoner, and direct his release. 

j With regard to the objections of the Ses- 
i sions Judge as to the authority of one Judge 
; of the High Court to order the release of 
a prisoner on bail pending the* hearing of 
an appeal, we are of opinion that Section 
, 420 refers specially to Section 419 of the 
, Code of Criminal Procedure ; and that the 
temporarv- suspension of an order is neither 
, a modification, amendment, nor reversal of 
an order ; and that, consequently, one Judge 
. was competent to issue the order which Mr. 
i Justice Steer did. 
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The 1 2th April 1864- 


the bones of his wrist being broken. Tbe <3ii^p||il« 
prisoners carried their cattle. 


Preseni : 

The Hon'ble E. Jackson, Judge, 

Riotitig--Cattle-trespass. 

The Queen Bokoo Sheikh and others. 

Committed by Mr, F, H, Elphinstone^ De- 
puty Magistrate of Meherpore^ and tried 
bv Mr, A, R, Thompson, Sessions Judge 
of Nuddea, on a charge of rioting ^ 

The prisoners having been part of an assembly of more 
than 5 persons, whose common object, as apparent from 
their acts, was, by means of criminal force, to recover 
possession of their cattle ^.seized for trespass (whether 
properly pounded or not), and who made use kA such 
force, and took away their cattle, were held guilty of 
rioting, and liable to conviction under Section 147 of the 
Penal Code, and not under Section 11, Ai't V, of 1857. 


The acts of the prisoners come within 
the definition of rioting. They were part 
of an assembly of more than five persons, 
whose common object, as apparent from their 
acts, was by means of criminal force to the 
pound-keeper and chowkeedar, to obtain 
possession of their cattle, of which they had 
been deprived. They made use of such 
force, and took away their cattle. 

The pleader then urges that the conviction 
ought to have been under Section 1 1 , Act 
V. of 1857. Had the offence proved against 
the prisoners been only that of forcibly rescu- 
ing their cattle, 1 think there would have 
been some force in this objection. The 
special law would have superseded the Penal 
Code. But the prisoners are charged with 
a higher offence than merely forcibly 
rescuing their cattle. They are charged with 
committing riot, and ih^ conviction and 
sentence under Section 147 of the Penal 
Code is, therefore, right. 


The charge against these prisoners was 
that they had gone iit the middle of the 
night in a large hotly to rescue their cattle 
which had been seized for trespass, and 
had beaten the chowkeedar who had at- 
tempted to restrain them, and left him bleed- 
ing and senseless on the ground. 


The only remaining objection urged is, 
that there may be some doubt as to whether 
the bone in the chowkeedar’s wrist was really 
broken, but this is a question of fact on 
which the Jury have decided. 

1 reject this appeal, seeing no ground for 
interference in the conviction or sentence. 


The trial was held with a Jury which 
found the facts proved, and tlie Judge, un- ’• 
der Section 147 and Section 325 of the 
Penal Code, sentenced the prisoners to 2 
years' imprisonment. The prisoners* appeal * 
to this Court has been conducted by a . 
pleader. 


The 1 2th April 1864. 
Present : 


He urges, first, that the cattle were ille- 
gally detained in a place which was not 
a pound, and that no one was found in 
charge of them, and, therefore, the prisoners : 
and their companions were at liberty to take 
possession of their own cattle. 

1 agree with the judge that it was im- 
material whether the cattle were properly 
pounded or not. They were in the possession 
of certain persons to whose charge they had 
been given on account of their trespa.ssing, 
and those persons were public officers, viz,, 
a pound-keeper and a chowkeedar. The 
former ran off when the prisoners and their 
came up. The latter remained at his 
post, and received a severe beating, one of 


The Hon’ble G, Loch and W. $. Seton- 
Karr, Judges, 

Abetment of abduction of a woman— Wrongful 
confinement 

Miscellaneous Case, 

The Queen versus Ishwar Chandra Jogee 
and others. 

Convicted by Mr, fV, Clementson, Deputy 
Magistrate of Diamond Harbour^ of 
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S||Slllo« wrmgfully confining a woman and of abet* ample evidence which satisfied 

.rfj/ 7 / Courts as to the conviction for 

mtnf of ahdmiioH, and stnUnced uparaUly j therefore, confine 

for each of those offences, which conviction interference of this Court to a reduc* 
and sentence were upheld on appeal by Mr* tion of the period of six months imprison- 
L. Beau/orl, Session, yudg< of the 24. 

Pergunnahs* 

The essence of the case is clearly the 
... e e 1 . abduction, and for that, as abettors therein, 

The pr.«>oer» h.vm« been «ntenced tor al^tmen appellants deserve punishment, 
of abduction of a woman under Sections 109 and 49S of 

the Penal Code, and for wrongful confinement of her £och, J . — I agree with Mr. Justice 
under Section 343 — Hkld that both sentences could Seion-Karr in thinking that the extra six 
not stand, and that, as the e.sscnce of the case wa-s ab- months should be remitted. The rest of 
duction, the prisoners, as abettors therein, should be the sentence should Stand against all the 
punifhed for it alone. prisoners. 


Seton-Karr, 7 * — The papers in this 
case were sent for by Mr. Justice Raikes, 
in order to see whether both sentences could 
stand in this case, viz.* that for abetment 
of abduction under Sections 109 and 498, 
and that for wrongful confinement under 
Section 343. 

After reading the decisions, and hearing 
the arguments of Counsel, 1 am of opinion 
that both sentences cannot stand. The 
abduction and the concealment and deten- 
tion of the woman are both parts of the 
same offence, and should both be included 
under Section 49^^ of the Code. The judg- 
ments, on the face of them, do not show that 
there have been distinct offences requiring 
separate punishments. 

But the learned Counsel asks the Court 
to strike out the conviction under Section 
498, in which the appellants have been 
convicted as abettors of the act of abduc- 
tion, and he urges iliai, where two con- 
victions are rccoidcnl ai\d one must fall, 
# that in which the appellants are convicted 
a$ principals should stand, and that in 
which they arc convicted as abettors should 
fall to the ground. | 

I do not think that the law or the justice ^ 
of the case requires this. This is, as it were, 
a soecial criminal appeal on a dry point 
of law, in which it is only necessary for 
this Court to consider whether there is a ^ 
legal conviction, and in which it is unde- 
sirahle, for obvious reasons of public policy, to 
intetfere with the amount oi the sentences, 
e^tcept on pure legal grounds. 


The 1 2th April 1864. 

Present : 

The lion’ble G. Loch and E. Jackson, 
Judges* 

Forgery— Alteration of CoUectorate chellaun. 

The Queen versus Hurish Chunder Bose. 

Convicted by Mr. C. H, Campbell, Sessions 

Judge of Jessore, on a charge of forgery. 

A fraudulent alteration of a CoUectorate chellaun is 
a forgery of a document described in Section 467 of 
the Penal Code. 

Loih,J.--* * * m 

SF.rTioN 467 (of the Penal Code) enacts, 
among other things, that whoever forges a 
document, which purports to give au- 
thority to receive or deliver any money, 
shall be punished, &c. Now, what is a 
chellaun such as is the subject of this case ? 
A CoUectorate chellaun is a well-known 
document, and, as its name imports, it is a 
memorandum of the amount of Government 
revenue, which the party holding or offering 
it then proposes to pay in, and it is an author- 
ity for him to pay, and the Government 
officer to receive such revenue. It is pre- 
pared either by the parly sending the money, 
and is forwarded with it, or, as is more fre- 
quently the case, it is prepared by the party 



1964 .] CrMmi 


JtutMgs* 


who ictoally pays in the money under 
authori^ given him, and who Is generally the 
mooktear or agent of the landholder. It 
recites the number and name of the estate, 
the name of the intended proprietor, the 
kist for which the revenue is due, and the 
sum then intended to be paid in, and it is 
signed by the party paying it in, either on 
his own account, or, if an agent, on the 
part of the owner who has remitted the 
money to him for that purpose. If it be 
contended that in itself it is not any author- 
ity to receive or deliver money, but is 
simply a document which, so long as it re- 
mains in the maker's hands, he may fashion 
as he pleases, add to or alter without com- 
mitting an offence, still there can be no 
doubt that, when once it has left his hands, 
and been presented to the Collector, and 
compared in his office, and been marked and 
signed and registered by the Collector’s 
officers appointed for that purpose, it be- 
comes an authority to the party to pay, and 
to the treasurer to receive, the Government 
revenue from him ; and if the party, after 
having presented that document, fraudulent- 
ly alter any part, or make any new entry 
therein, thereby intending to commit fraud, 
he has, we think, committed a forgery of a 
document described in Section 467 of the 
Penal Code. If the chellaun were signed 
by the sender of the money, and the agent’s 
duty consisted in merely paying in the 
money according to that chellaun, then 
clearly that chellaun would be an authority 
for him to pay money, and any fraudulent 
alteration of that chellaun would be a for- 
gery of a document .described under Section 
467. • ♦ ♦ ♦ 


The 28ih April 1864. 

Present : 

The Hon'ble G. Loch and E. Jackson, 
yudges. 

Right of appeal (to prosecutor)— Dismissal of 
complaint. 

Reference^ under Section 4^4 of the Code 
of Criminal Procedure^ made hv Mr, 
MaJety the Sessions fudge of Beerhhoom, 

Messrs. Lyall and Co. versus Sam Mundle. 


in a case nf dismissal of complaint by a Deputy 
Magistrate, it was held that a prosecutor had no right 
of appeal, but ought to have moved the Magistrate to 
procure, under Section 434 of the Code of Criminal 
Procedure, a reversal, by the High Court, of the order 
of dismissal. 


Lochy On the 23rd June, the Deputy 
Magistrate, after hearing the evidence of 
three witnesses in support of the prosecu- 
tion taken in the presence of one of the 
defendants, held that the evidence was so 
discrepant as to be quite insufficient to sus- 
tain the charge, and therefore he acquitted 
the accused without taking his examination, 
and dismissed the case. The judgment of 
the Deputy Magistrate has reference to the 
character of the evidence generally as 
regarded its sufficiency to support the 
charge, and not merely as regarded the 
criminality of the party then before the 
Court. He found that the evidence was 
altogether insufficient to sustain the charge. 
This being the case, it is manifest that such 
evidence would not be sufficient against any 
of the parlies accused, and, if the prosecutor 
were allowed to carry on the case, it would 
be necessary for him to bring forward fresh 
evidence. But, instead of doing this, he 
preferred a local investigation which W 49 
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tuide Et bis request, end the result ol this 
enquiry being as unsatisfactory as the other, 
the case was again dismissed^ 

The question, however, is whether the 
prosecutor had any appeal in such a case. 
The Magistrate considers that he had ; but 
I do not find that the Code of Procedure 
gives a prosecutor whose case has been 
dismissed any right of appeal. If the I^wer 
Court liave acted erroneously, the prose- 
cutor may bring such error to the notice of 
the Magistrate, and the Magistrate may report 
the same for the orders of the High Court, 
but 1 do not think that a prosecutor has any 
right of appeal; and, if this be a correct 
view of the law, the Magistrate's order 
should be reversed. 

yachoftt J . — 1 think the M«agistrate’s j 
order must be reversed. The subordinate 
Magistrate has authority in a certain class 
of cases on certain Sections of the 
Procedure Code to dismiss a complaint. 
No appeal lies from any such order. The 
case before the Deputy Magistrate was 
of that description that he might have dis- 
missed it, and he did dismiss it. He 
afterwards explained that he did not mean 
to dismiss it, but only to acquit the one 
accused who was under trial before him. 
Still the order he did pass, whatever he 
meant, was to dismiss the complaint. The 
Magistrate could not, after such an order, 
either hear an appeal from it, or re-open the 
case m a new case before himself, without 
%tst promulng the reversal of the order 


passed by the Deputy Magistrate by the 
High ('ourt on the ground of illegality. 

This case shows how important it is that 
all officers, exercising magisterial powers, 
should, in passing orders, use the phraseology 
laid down in the Code. 


The sqlh April 1864. 

Present : 

The Hon'ble C. Steer and V. A. B. Glover, 
Judges. 

M urder~ Drunkenness. 

Committed by Mr. W. P. Reilly ^ Deputy 
Magistrate of Sexvatty and tried by Mr, 
ir. H. Brodhursty Sessions Judge of 
Sarun. on a charge of murder. 

The ()ueen versus Ram Sahov Bhur and 


In a case of murder committed in a drunken squabble, 
it was held that voluntary drunkenness, though it did 
not palliate any offence, miglit be taken into account 
as throwing light on the tfuestion of intention. 

Glover. J. — Thk Sessions Judge has con- 
victed all these prisoners of “ murder,’* and 
sentenced them to transportation for life. 

It appears from the record that the pri- 
soners Nos. 1, 2, 3, and 4, and the deceased, 
went one morning to a grog-shop, and spent 
the entire day drinking. At sunset, they 
set out in an into.xicated state to return 
home, and on the road fell to quarrelling. 
The evidence shows that Ram Sahoy, pri- 
soner No. I, and the deceased began tha 
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squabble by first abasing, and afterwards strik- 
ing each other with laiUe$ ; but the quarrel 
soon became general, and the deceased was 
attacked by all the prisoners and knocked 
down. He died the next morning, the 
cause of death (according to the native 
doctor) being rupture of the spleen. 

Now, admitting all these facts, 1 do not 
think that the prisoner’s crime amounts to 
murder. Voluntary drunkenness does not, 
of course, palliate any offence, but it is gener- 
ally taken into account as throwing light 
on the (lueslion of inU'ntioii, and it can hard- 
ly, 1 think, be contended that there was any 
‘•intention to kill” in the present case; nor 
do I consider that, where all parties to a fight 
are into.xicaled, the question of undue ad- 
vantage can arise. In this case there seems 
to have been a sudden and general stjuabble, 
and a sudden fight, ” originale<l by Ram 
Sahoy and the deceased himself, in which 
eventually the other prisoners themselves, 
heated by drinking, took part. 

1 would convict the prisoners of culpable 
homicide not amounting to murder, and sen- 
tence them each to .seven gears’ rigorous 
imprison meiu. 

SUtVy quite agree with Mr. Justice 

Glover that the offence of the prisoners does 
not amount to murder, and the sentence of 
seven years which he proposes is quite an ade- 
quate measure of punishment for the nature of 
the offence established against ilie prison- 1 
ers. 


The 29th April 1864. 

Present: 

The Hon'ble G. Loch and C. Steer, fudges. 

Cheating. 

The Queen versus Raj Coomar Banerjee. 
Tried by Mr. If. T. 2'ticket\ Sessions 
ytitlge 0 / Backergunge, on a charge of 
c heating. 

lo induce a son to pay his father’s debts, by acting 
merely on his fear of consequences to his father, is not 
rheatin};. d o describe those consequences to l>c more 
serious than, in fact, they wejc likely to be, may be to 
deceive, but is not cheating if done without any fraudu- 
lent or dishonest Intention. 

Loihy y. — 1 riiiNK this conviction cannot 
stand. The facts may be accepted ; but, ad- 
mitting them, 1 do not think the prisoner 
can be convicted of cheating. It appears 
that Aluk Chunder Banerjee, witness No, 1 , 
had been employed as a telisildar by Mr. 
Morrell on the recommendation of the pri- 
soner Raj Coomar Banerjee. It is not 
shown that Raj Coomar became surety for 
him. 

Aluk Chunder appears to have defaulted, 
and to have been laid hold of by Morrell ; 
and his friend and relative Raj Coomar 

was probably also told to exert himself to 

Or. 4 . 
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ftcover utat wa« due Irom the defaulter, him a sum nearly corresponding to his 
For this purpose he visited Umbica Chum, father’s defalcations to Mr. Morrell, 
the son of the defaulter, and pressed upon The question is whether the money ob- 
him the necessity of paying op, and, to rouse tained under the above described circum- 
hls hliai zeal, probably added one or two stances can be said to have been obtained 
dreadful suggestions of what might be done by means which the law designates under 
by Morrell, should the son fail to produce the term cheating ’ ? 


the money; and it was under this pressure, 
1 think, that the money was obtained by 
the prisoner, not for himself, but to make 
good the amount of the defalcation. It 
was, perhaps, not the most legal method 
of realizing the money, and the prisoner 
probably stated the truth with e.\aggera> 
tions; but he had not, in my opinion, an in 
tention of cheating the prosecutor out of 
his money. I would reverse the sentence, 
and release the prisoner. 


To induce a son to pay his father’s debts, 
by acting merely on his fear of consequences 
to his father, does not seem to me to 
come within the dehnition of the crime of 
cheating. If the father did embezzle any 
money from Mr. Morrell, his master, there is 
no doubt that the consequences to him might 
have been serious. To describe them to be 
more serious than, in fact, they were likely 
to be, ma> be to deceive ; but if ^ fraudulent 
or dishonest design, which is an essential 


y,— 1 think that there can be no 
reason to doubt the evidence for the pro- 
secution which states that Aluk (.'hundcr 
was in a state of restraint under, or by 
orders of, Mr, Morrell, Nor is there any 
reason to doubt that lifr. Aforrell claimed 
to have money due to him from Aluk Chun- 
der, and that he was detained pending the 
seulement of this matter. 


element of the crime of cheating, is not 
apparent in the person deceiving, he does 
not cheat. Raj Coomar, in prevailing on Urn* 
bica to pay his father’s debt, may have 
acted with the best of motives. He may 
have argued that it is better to get the 
son to pay the debt, than that matters with 
the father be pushed to extremities, and 
he be put to jail. 


While Aluk Chundcr was detained at 
Surrulrah, Raj Chunder, a relative of his, 
went, with or without Mr. Morrell's author- 
ity* to bis son Umbica* to whom, represent- 
ing the trouble his father was in, and pro* 
bgbly esaggeratlng the likely consequences 
of it» Induced Umbica to raise and to pay 


lie may have worked upon the fears of 
the son by purposely describing the conse- 
quences of non-payment as much greater 
than he knew them to be, but it was not 
with any fraudulent or dishonest mtokt, and 
therefore he did not cheat* 

I agree that the offence is not made out, 
and the prisoner must be released. 
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The tnd May 1864. 


Prmnt ; 


The Hon'ble G. Loch and F. A. Glover, 
Judges. 


Miirder*-Sectioo 380, Code of Criminal 
Procedtire-^Sentence'— Mitigation. 


1 woald» under the provisions of Section 
40$ of the Code of Criminal Procedure, 
quash the sentence as illegal, and pass a 
sentence of transportation for life upon the 
prisoner, leaving the Judge or the prisoners 
to follow the course indicated above for a 
mitigation of the sentence. 

Glover, J.— I concur with Mr. Justice 
Loch in quashing the Judge’s sentence, and 
in passing one of transportation for life on 
all the prisoners. 


Queen versus Dabee and others. 


Section 380 of the Code of Criminal Procedure dries 
not authome a Sessions Judje to sentence a prisoner 
convicted of murder to anything less than transportation 
for life, but only requires the Judge, if he sentence 
such prisoner to transportation for life instead of capi- 
tally, to assign his reasons for so doinjf. If there arc 
circumstances which render expedient or advisable a 
mitiiratiun of the sentence required by the law to l»e 
passed in such cases, the Judifc may record those cir- 
cumstonces, and submit them for the consideration of the 
Government, and the Government may, under Section 
54, act as to it seems proper. 

Loch, y. — Thk order of the Deputy Com- 
missioner in this case is contrary to law. 'I'he 
punishment for murder is, under Section 302 
of the Penal Code, death or transportation for 
life. The Judge trying the case is bound to 
pass sentence either of death, which sentence 
requires the confirmation of the High Court 
before being carried out, or of transportation 
for life. If the Judge sentence the prisoner 
to the minor punishment, he must assign 
his reasons for so doing in the monthly 
statement submitted to the High Court, as 
prescribed by Section 380 of the Criminal 
Procedure Code. I'he meaning put upon 
that Section by the Deputy Commissioner is 
not correct. It does not authorize a Ses- 
sions Judge to sentence a prisoner convicted 
of murder to anything less than transport- 
ation for life ; but if a prisoner be convicted of 
murder, and the Judge, instead of sentencing 
him capitally, sentence him to transportation 
for life, it requires the Judge to explain 
his reasons for so doing. If there are cir- 
cumstances which render a mitigation of 
the sentence required by the law to be pass- 
ed in such cases expedient or advisable, the 
Judge may record those circumstances, and 
submit them for the consideration of Go- 
vernment, and the Government, under the 
provisions of Section 54 of the Code of 
Criminal Procedure, may act as to it seems 
proper. 


The 2nd May 1864. 

Present: 

The Hon'ble G. Loch, C. Steer, and F. A. 
(ilover, Judges. 

Dacoity— -Receiving stolen property. 

Criminal Appellate Jurisdiction. 

; Bhyrub Seal and Koobeer Chung, 

A ppellants. 

A person convicted of and sentenced for dacoity cannot 
1 also be convicted of and sentenced for rcceivingf or re- 
< taininjr the stolen property thereby acquired (Loch, j., 

I dissentinfi:). 

j Steer, J. — Biiyriu confessed the dacoity, 
i and there is other very good circumstantial 
evidence against him. 

There is also good evidence against Koo- 
beer on the charge on which he has been 

convicted. , , 1 

The Judge convicts Bhyrub of dacoity, 
and sentences him to 10 years transportation j 
and he further convicts him of the offence of 
receiving stolen property, and sentences htm 
to rigorous imprisonment for 3 yesfs, which 
sentence is to have effect after the term of the 

transportation. . ^ r , 

Kobeer has been convicted of the offence 
of receiving stolen properly, and sentenced to 
5 years' rigorous imprisonment. With the 
conviction and sentence of this pri.soner, 1 
would not interfere. , . , , 

As regards Bhyrub, he has been wrongly 
convicted and sentenced on the second count, 
as the property with the guilty receipt of 
which he is charged was acquired by the 
dacoity, and the receipt was part m the 
offence of dacoity, and not a separate offence. 
1 think, therefore, that the separate sentence 
for the charge of receiving stolen property 
should be struck out, and the sentence of 10 
years* transportation only be allowed to stand* 
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, f , — In this case there can, I think, 

be no doubt that the prisoner Bhyrub has 
been rightly convicted on two counts. The 
retaining the stolen property in this case is 
a distinct ofTcncc from the dacoity by which 
It was acquired. Some time elapsed after the 
dacoity, before the prisoner and his compani> 
ons were apprehended with the bag of 
rupees. They appear to have concealed it 
at first on or near the spot where the dacoity 
occurred. They then took it in a boat to 
another place and buried it there, and it was 
while they were making of!, after having 
marked the place of concealment with a 
bamboo, that they were captured. I would 
not Interfere with this conviction or the 
sentence passed on Bhyrub. 

Glovtr, y . — It appears to me that the 
wording of Section 412 of tlie l*cnal C'odc, 
under which the prisoner Hhyrul) has been 
convicted on the second count, refers unmis- 
takably to j>erson8 other than the actual da- 
coits, or what comes to the same thing, other 
than the jwrsons proved to have been engaged 
in the dacoity ; and that, where a jjnsoner can 
be convicted of the crime of dacoity, he cannot 
be punished in the same breath for knowingly 
receiving or retaining the property thereby 
acquired. The intention of the I.egislaiure 
in adding a .second count to all charges of 
theft, robbery, cScc., was 10 prevent a crimi- 
nal escaping when the evidence against him, 
as to the actual robbery or theft, was not clear 
enough for conviction ; but it dul not (as I 
understand it) contemplate punishing, quoad 
the same offence, die iliief as ilje receiver 
also, when the panics were the same, as m 
the case of a dacoil carrying of! and retaining 
his plunder. The one comprehends tiie other, 
unless under special circumstances. In this 
case the possession of the bag of rupees 
appears to have lieen continuous on the part of 
Bhyrub from the time of the dacoity until he 
was arrested almost immediately after con- 
cealing the money (for the seconvl time) in 
the water, and I therefore concur with Mr 
Justice Steer that bis retaining the property 
must be considered as part of, and compre- 
hended In, the original crime b) Nvhich he 
ed^yiMKl ih 




The 3rd May 1864. 

Present : 

7 'bc Ilon bic G. Loch and K. Jackson, 

Land-disputes. 

Criminal Jurisdiction. 

Case referred under Section 434, Act XXV. 
of 1861, and Circular Order No. 187, 
dated the 15th July 1863. 

Ramdyal and others 
versus 

Chinta Moonee and others. 

WluTc there was a dispute as to the actual possession 
of land, not between two co-proprietors, but l>etween 
lival ryots -H ki.L) that, instead of attaching the whole 
estate under Section 3 ly t)f the t'ode of Criminal Proce- 
dure, the Magistrate ought to have settled the dispute 
as between the ryots. 

Lochy --It appears to me that the Magis- 
trate has unconsciously gone into the question 
ot right, while he imagined himself to be keep- 
ing clear ot u. rhe dispute appears to have 
arisen from the proprietor ot one moiety of 
the estate giving leases 10 ryots to cultivate 
land without the consent of the proprietor of 
the other moiety, who, ot course, would not 
acknowledge their rigiit to hold the lands 
unless they attorueil to mm As iiie property 
IS held ijmali, the one proprietor had no legal 
authority to act in ilus manner without the 
c iiisctu of the other ; but that was not the 
tjueslion betore the Magistrate. I’he case 
appears to have arisen in itiis way. The 
cultivators slated that Ineir occupancy was 
disturbed I he iiucsiion tor the Magistrate 
to dele* mine was whether the complainants 
were or weie not in occupancy, if they 
proved occupancy, dial was a sufiiciem 
ground lor the Magistrate keeping them in 
possession iroin whomsoever they borrowed 
their liiie. Section 318 ol the Code of 
Criminal Procedure is as applicable to cases 
of this kind as to that of proprietors. The 
Magistrate, however, seems to have allowed 
the element of right to interfere. He saw 
that one proprietor had no right to act 
without the consent of tiio other, and he saw 
what might have occurred, the possibility 
of a breach of the peace if something were 
not done to settle the dispute, and he ihere- 
tore made the proprietors parties to the case. 
As, however, the property was confessedly 
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ijmal), it was impossible to accept separate 
and independent possession except here and 
there» as for example, of a house or garden 
or orchard ; and, of course, no satisfactory 
conclusion could be come to on the point of 
possession. Had he confined his attention to 
the case of the ryots, he would, thougli per- 
haps by a tedious process, have been enabled 
to determine the fact of their possession, 
and might have forbidden all interference 
with them till the disputes of the parties 
were disposed of in the Civil Court, at the 
same time leaving the proprietors the option 
of realizing their rents, which they might do 
for use and occupation, even when kubooleuts 
had not been given. 

But I believe the proper course to be taken 
in such a case is that prescribed by Sections 
26 and 27 of Regulation V. of 1812, modi- 
fied by ReguliUion V. of 1827. It is the 
only method of meeting sucii a case as tins, 
and the action of those Sections of the law 
is not confinetl, as the Magistrate seems to 
think, to disputes regarding approj)ri:uion of 
rents. The words aie very large: ‘Tneon- 
*Wenience to the public and injury to private 
‘^rights having been e.xperienced in certain 

cases from disputes sub.'ji.sting among the 
“proprietors of joint undivitled estates, 
“whenever sufficient cause shall he slrown 
“by the Revenue Auilionlies 01 by anv of 
“ the individuals liokling an interest in such 
“estate for the iiiierposiiion of the Courts of 
“Judicature, it shall be coinpeleiU,’* A'c., Ax. 
The word used is “disputes,” a large enough 
word- -disputes productive either of incon\e- 
nience to the public, or injuries to private in- 
terests In this case the latter will undoubted- 
ly suffer. I’lie proper course is for the 
Magistrate to apply to the Collector to move 
the Court, and with the sanction of the judge 
to appoint a Manager. Where an estate is 
held “ ijmali, ‘ and the ]»roptieiors are con- 
fessedly in possession, the provisions of Sec- 
tion 318 of the t’ode of Criminal Ihocedure 
are evidently inapplicable: and 1 think the 
Magistrate's order attaching the property 
should be set aside, and he be directed to pro- 
ceed under Regulation V., 1812, as proposed 
by the judge. 

y . — 'rhe (juestion at present 
before this Court is, whether the order of the 
Magistrate, passed under Section 318 of the 
Criminal Ihocedure Code, is legal? The 
Magistrate states that he was satisfied that 
disputes likely to lead to a breach of the 
peace existed concerning certain lands in 
Mouzah Serampore. He recorded the 
grounds which led him to this belief, and he 


called upon all parties concerned in the^N^ifNa, 
dispute to attend and give in written state- 
ments of their claim as respects the fact of 
actual possession of the land in dispute. 

But his subsequent proceedings seem to be 
erroneous. The real disputants, as regards 
the actual possession of the lands, were not 
the zemindars, but the ryots. The zemin- 
dars and their representatives for the time 
being were Mussamut Thorba, owner of 8- 
annas share, and Mr. Park, owner of 8- 
annas share, the shares being held undivided 
and ijmali. Mr. Park had in the pre- 
vious year been farmer of the whole estate, 
and, as such, the ryots in possession had cul- 
tivated indigo for him. Mr. Park, at the 
lime these disputes arose, was farmer only 
of an 8-annas share, and the ryots refused to 
cultivate indigo any longer. He conse- 
quently introduced other ryots from other 
villages, and gave them pottahs for his 8- 
annas share, and’these ryots are said to have 
interfered with the land in the possession of 
the former ryots. At least the former ryots 
complained to that effect, while the new 
ryots asserted that the Ian is of which they 
liad been granted pottahs were waste and 
previously uncultivated lands. The Magis* 
trate should, on this case, have decided the 
dispute as between the old and the new 
ryots, and the determination of the question 
would have dcjiended mostly on the fact 
whether the lands were those of the former 
ryot.s included in their jummas, and therefore 
ill their possession, whether uncultivated or 
not, or whether they were waste lands not 
included in those jummas. In the former 
case, the old ryots should have been retained 
in possession. In the latter, the new ryots 
might he kept in posse.ssion. 

Hut the Magistrate, instead of deciding the 
dispute as between the ryots, went. into the 
(luesiion of the right of Mr. Park to give 
pottahs of 8 annas share of the land without 
the concurrence of the owner of the remain- 
ing 8-annas shareholder. He seems to have 
thought that a disi>utc as regards posses- 
sion existed between the two shareholders, 
whereas the dispute between them was wholly 
as regards their rights, and was not in 
any way on the point of pos.session. Being 
unable to decide this question of right, he 
attached the whole estate under Section 319. 

Here, in my opinion, he was altogether 
wrong. Had he decided the dispute as 
between one of the old ryqls and one of ibe 
new ryots, there would probably have been 
an end of all further contention ; or if it 
continued, there would have been no difficuL 
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ty In carrying on the decision to the cases of i 

- an the ryots. , ^ ^ ' 

Tlie Magistrate might also, if he was 
sadsfted that the provision of Regulation V. ' 
of i8u, Section 26, ought to be brought 
into force, have applied to the Collector to ' 
move the Judge to attach the estate. But j 
this course appears to roe to have been unne- j 
ccssary in this case. I'he Magistrate had the 
power to settle the disputes between the 
ryots, but did not exercise those powers. 
The orders which he did pass are illegal. 
In concurrence with Mr. Justice Loch, I 
reverse those orders. 

The Magistrate can cither act under Sec- 
tion 318 of the Procedure Code as between 
the ryots, or move the (’ol lector to apply to 
the Judge under Regulation V. of 1812, 
Section 26, as he may consider proper. Hut 
1 do not sec how tlie attachment of the 
rights of the projjrietors can settle (he 
disputes between the ryots. 


The 3rd May 1864. 

Present : 

The Ilon’blc G. Loch and K. Jackson, 
Judges. 

Docoity with murder-^TransporUtion— Impri- 
sonment. 

Criminal Referred Jurisdiction. 

Queen versus Rughoo and others. 

Convicted hy the yudinal Corumissiouer o/" 

Chota Nagpore 0/ murder and dmoiiw 

U a person concerned in a tlacody iinintentiunaliy 
commits murder, he is liable to punishment under 
Section the Penal t'ude, but he cannot be 

•SplirAtely convicted of murder under Section 302, and 
of committing dacoity undtM .Section 395. 

Where tht; law gives the alternative punishments of 
death, Uans(M)rtation for life, and rigorous imprisonment 
extending to to years, a sentence of 14 years’ trans- 
portation is tliegal If the judge thinks it prupri to 
pexa a sentence of trans(H>rtation short of bfc. he should 
pasa a arntence of imprisonment for the term fixed 
hy law, and then, under Section 50. change it to 
traniportation for that periwl. 

y, — T hr reference in this case has 
been made to the Court with respect to the 
priabner Rughoo Xo. 2, whom the Judicial 
Cbmmttsioner has sentenced capitally. 

The prisoner Rughoo ar»d eight others 
concerned in robbing from the person, 
atlended with severe hurt to two of the 
pttrtiea robbed, and death to the third. 


There appears to have been some confu- 
sion in framing the charges against them. 
All the prisoners should have been charged 
under Section 396 of the Penal Code; 
whereas Guntoo, No. i, and Rughoo, No. a, 
were charged under Sections 302, 326, 395,^ 
and 397. while the other prisoners were 
charged under Sections 395 and 396. 

The Judicial Commissioner very properly 
amended the charge against Guntoo and 
I Rughoo, and brought them under Section 

‘ 39 ^- 

The case is simply this. Three persons, 

; Sobha, Seo Churn, and Hurry, were re- 
turning in the evening from the bazaar, 
where they had been to sell vegetable and 
; other produce, when they were attacked on 
: the banks of the Poomapani by a gang of 
lo or 12 robbers, who, after beating them 
‘ severely, robbed them of all the little 
property the}' had, and made off without 
having been identified. From the effects of 
this beating, Hurry is said to have died. 

The j>olice ascertained that the prisoners 
had been seen together about the lime of the 
robbery, and apprehended Guntoo, Hurkoot, 
and Hugroo, who confessed, delivered up 
their sliare of the plundered property 
consisting of money and clothes, and im- 
plicated the other prisoners, who, when 
apprehended, also confessed and produced 
properly. The prisoners- repealed their 
confessions to the Magistrate, and these 
confessions are now used as evidence against 
them. 

The Judicial ( ’ommis.sioner,in concurrence 
with the assessors, convicts the prisoner 
Rughoo on counts i and 3, viz., wilful murder 
under Section 302, and committing dacoity 
uiuler Section 395. He convicts him on 
the former count, because Rughoo, in his 
confession, admits that he struck the deceas- 
ed. In this case, however, there was no 
intention to commit murder. It may be said 
that the offence comes under Clause 3, Sec- 
tion 300 ol the Penal Code; but we have 
no evidence as to the real nature of the wounds. 
The Civil Surgeon, after describing the 
wounds, says that ihe deceased was suffering 
from erysipelas of the head and face, which 
had, no doubt, arisen from the injuries he had 
received ; but we are not clearly informed 
whether the wounds were of such a character 
; that, in the absence of disease, they would, 

< in the ordinary course of nature, have proved 
I fatal. We think the prisoner should have 
j been convicted under Section 396, and we 
i convict him accordingly ; but not consider* 
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hig that this Is a case which calls for the 
extreme punishment of the law, ax sentence 
bim to be transported for life. 

From Uie report of the Judicial Comm is* 
Stoner before ns, it appears that, of the other 
prisoners, he has sentenced three. to trans- 
portation for life, and five to transportation 


The lith May 1B64. 

Prmni .* 

The Hon'ble W. S. Seton-Karr and F. A. 
Glover, Judges, 

Murder— Grttvoua hurt 
Queen versus Mahomed Hossein. 




for 14 years. 

The Court point out to the Judicial Com- 
missioner that the law gives the altemaiive 
punishments, viz,, death or transportation 
for life or rigorous imprisonment which may 
extend to 10 years. Should the Judicial 
Commissioner think it proper to sentence 
the prisoners to transportation for a period 
short of life, he should sentence them to 


Convicted by the Hesiions Judge of Backer • 
gunge of murder. 

In order to convict a person of murder artsine out of 
grievous hurt, it is indispensable that the death should be 
clearly and directly connected with the act of violence. 

Glover, J , — 1 no not think that this con- 
viction can stand. 'I'hai the prisoner 
wounded the deceased Omed Alice with a 
ddOy is satisfactorily proved ; but there is 


imprisonment for the term fixed by the law nothing beyond conjecture to show that 
for the particular offence, and should then, death resulted from the injuries then caused, 
under the provisions of Section 59, direct The wound was inflicted in September, 
that the prisoners be transported for that whereas the deceased did not die till the 
period. The sentence of 14 years’ trans- following February- -two months and a half 
portation is illegal, and the Court, according- or ihercabouts after ; and in the meantime 
ly, reduce it to 10 years. he absconded from the hospital, where he 

was undergoing medical treatment, and made 


his way home. 


The iith May 1864. 
Present : 

The Hon blo K. Jackson, Judge, 

Theft in a building— House breaking by 
with intent to commit theft. 


I 1 admit that his having so refused medical 
I treatment would not alter the culpability of 
' the party wounding him if death could be 
clearly traced to the injury inflicted, but 
night i there is no proof that it was so. 'Fhe Civil 
! Assistant Surgeon slates that the wound 


Queen r^ersus Tincourec. 

Convicted by the Sessions Judge of Dacca 
of theft in a building, 

A person may be convicted of theft in a buildinjj and 
of house-breaking by night with intent to commit 
theft, though, if the Judge considers the jiunishment for 
the first sufficient, he need not award any additional 
sentence for the second. 


was the probable cause of death ; but as the 
body was much decomposed when he exa- 
mined it, he could not slate of what positive 
disease the deceased died ; whilst the fact of 
so long a lime having elapsed between the 
wounding and the death, and that the de- 
ceased was so far from being enfeebled by 
his injuries as to be able to abscond from the 


The prisoner was committed to the Sessions hospital, would seem to point to some other 
charged with two offences ; first, theft in intervening cause. 

a building under Section 380 of the Penal In a case like this, it is indispensable that 
Code ; and, secondly, house-breaking by the death should be clearly connected with 
night with intent to commit theft under the act of violence, “ not merely by a chain 
Section 457 of the Penal Code. The Scs- I; of causes and effects, but by such direct in- 
sions Judge and the assessors have found fluence as is calculated to produce the effect 
the prisoner guilty of the first, which is the without the intervention of any considerable 
lesser offence ; but no opinion is recorded as change of circuinstance.s.’' 
to his guilt on the second offence, which is I am not satisfied, therefore, that the de- 
farthe more serious of the two. The Judge ceased’s death was the direct result of the 
should have recorded a finding and judgment ‘ blow inflicted on him by the prisoner, and I 
on the second offence charged as well as would annul the conviction of murder, sen- 
on the first ; though, if he considered seven tencing the prisoner on the third count for 
years’ transportation a sufficient sentence, he “ voluntarily causing grievous hurt, ” &c., to 
need not have awarded any additional sen- seven years’ rigorous imprisonment, 
fence on the second charge* Seton-Karr, J , — ^The petition of appeal 

The prisoner’s guilt on both charges h is, to a certain extent, correct in stating that 
^ntle clear on the evidence, and his appeal the Judge's decision should begin by stating 
is rejected. the case for the prosecution and as against 
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the prisotter, before stating what the pri- 
ioner*s defence was^ or how it had failed. 

Nevertheless, on looking at the evidence, 
1 consider it fully proved that the prisoner 
wounded the deceased severely, after the 
prisoner had gone to the house of a widow, 
under circumstances which raise a suspicion 
that he went there for an improper purpose, 
and was, no doubt, when he found the house 
surrounded, ready for mischief. 

I concur with Mr. Justice (Hover in think- 
ing that the conviction should be for grievous 
hurt, as the death is not shown to be so di- 
rectly owing to the wounds as it ought to 
be shown. 

The sentence should, therefore, be reduced 
to seven years’ rigorous imprisonment. 


The 191I1 May 
Prut'iit ; 

The Hon’blc W. S. Scion- Karr and K. 

Jackson, Judges, 

Wituesses (Examination of). 

CmvkUd hy the Sessions Judge of Ihuktr- 
gungi 0/ XfotuntiH ily giving false evideme, 
ivith intent to procure a lonvuiion of an 
offence. 

Quean versus (.'harroo and another, 

A Session.s |udj:c must form hi> npinii>n on the 
evidence Uken iiefore him, and cannot acton tlcpo,siti«ms 
recorded Iwforc his predrcc'.Mor. If the Juvijjc who 
recorded some of the depositions ol the wiincsst-?. on a 
ScHtiomt trial is <jhligcdto le,’tvt* the district hcft»ro he can 
conclude the trial, hl» .succe.ssur must re-comincnce the 
trial (te novo. 

7, J . — 1 11 Nu that the Sessions 
Judge who convicted the prisoners, and pass- 
ed sentence upon them, did not hear the 
evidence of the greater pouion of the 
witnesses. Ihc trial was commenced by 
Mr. Buckle as Sessions Judge on the jSih 
December. He examined nearly all the 
witnesses for the prosecution. Hut import- 
ant witnesses were absent, and he deferred 
the trial for their attendance. In llie mean- 
while he left the district, and Mr. ruckcr. 
the new Sessions Judge, recorded the evi- 
dence of the remaining witnesses on the 
13th January, and convicted the prisoners. 

I am of opinion that such a trial is in- 
formal and illegal, and that the conviction 
must be i|uashea and a fresh legal trial held. 


There is no direct rule laid down in the 
Code of Criminal Procedure for such a 
contingency as here occurred. But there 
can be no doubt that the Sessions Judge 
must form his opinion on the evidence taken 
before him, and cannot act on depositions re- 
corded before his predeces^ior. If the Judge 
who recorded some of the depositions of the 
witnesses on a Sessions trial is obliged to 
leave the district before he can conclude the 
trial, his successor must recommence the 
trial de novo. 

I would also add that 1 have considered 
the evidence as recorded against the pri- 
soners, and am far from saiisfiei that the 
prisoner’s guilt h suHiciently proved. I re- 
mark that many of the witnesses who depose 
to Charroo s presence at the execution of the 
disputed deed of sale admit that they had 
never seen him previous to that date. I 
should hesitate vc-ry much to acccjit their 
evidence as good against linn. J also remark 
that no enquiry has been made as regards the 
delivery of the liile-dccds, namely, the dakhil- 
las, upon which there is direct issue joined be- 
tween the purchaser and the pri.soner Charroo, 
the former asserting that he received them, 
and the latter that he still holds them. The 
question as 10 whether possession was given 
under the deed is also important in ascer- 
taining the genuineness of the document. 
It i.s stated that Ashgur, one of Charroo’s 
co-iiharers, had previously dispossessed Char- 
roo of his share. ’I bis point has not been 
looked to. 

Looking solely to the evidence recorded, 
1 would acquit the prisoner; but if another 
Judge is of opinion that a fresh trial should 
be held, orders can be passed to that 
elTect. 

Seton-Karr, J . — On the whole, I am of 
opinion that there ought to be a new trial 
before the picseni judge. There is ample 
evidence to go to a jury or to assessors, and, 
as my colleague justly remarks, several 
rallter material points have not been encpiir- 
ed into. 

I do not see why .Mr. Hackle left the dis- 
trict W'iihout finishing this trial. The delay 
between the aSih of December and the 13th 
January was not great, and he might very 
well have waited for the additional evidence 
which he had sent for. 

The proceedings should be quashed, and a 
new trial be hehl de novo. If the Judge 
convicts, he will, of course, consider the 
period of imprisonment already undergone. 





Tbe 3rd June 1864. 

The Hoe’ble E. Jackson and F, A. Glover, 
Judges. 

BummoM (lamie of). 

Miscellaneous Case. 

Haronath Roy, Petitioner, 

A comi^bunaiit’s deposition must show some grounds 
tm proceeding before a Magistrate can legally issue a 
commons. 

Jackson, J , — The question raised before 
us on this application is as to the legality of 
the issue of a summons on the applicant 
Huronath Roy by the Joint Magistrate of 
the 24-Pergunnahs. The application was at 
first made before Mr. Justice Loch, who, 
under Section 434 of the Procedure Code, 
sent for the papers ; and we are now asked, 
under Section 404 of the Code, to declare 
the issue of the summons on the applicant 
illegal. 

We think that the Joint Magistrate had 
no sufficient ground for proceeding against 
Huronath Roy on the written complaint pre- 
ferred by Baboo Prannath Roy Chowdhry, 
or on the examination of his raooktear 
Faqueer Chand. I^ooking at that complaint 
as one then and there instituted by Baboo 
Prannath Roy Cbowdhiy for the first time, 
and the greater portion of it was certainly 
** then for the first time preferred, though a 
portion of it may have already formed the 
anhject of enquiry before the Joint Magis- 
ttate, it was necessaiy under the law. Sec- 


tion 66 of ttm Tiocodttre Code, diat liioj 
complainant shall be examined upon 
solemn affirmation to the facts of tht^t oom- 
plaint. The Baboo, it may be because he 
could not speSk to the facts of the complaint 
in person, appointed a mooktear to act for 
him. His examination was taken; but it 
does not appear from that examination that 
he is acquainted with any of the facts on 
which the charge is based. He deposed to 
nothing w^hlch was within his own know« 
ledge; and there is not in his application 
any ground of proceeding whatever against 
the petitioner Huronath Roy. The issue of 
summons against him is consequently illegal. 
This Court would not, if there was the very 
slightest ground for proceeding, interfere 
with a Magistrate's order in issuing his sum- 
mons ; but the complainant's deposition must 
show some grounds. It is not sufficient tha 
a complainant deposes that he believes cer- 
tain persons have committed theft or forgery, 
to enable a Magistrate to issue a summons 
against them. The complainant must show 
that he has some grounds for that belief. As 
a general rule, it remains with the Magistrate 
to decide whether the grounds for proceeding 
under Section 67 of the Code of Criminal 
Procedure are sufficient. In this case, how- 
ever, we are clearly of opinion that there 
were not in the complainant's petition or hts 
witness's de^sition any grounds whatever 
for proceeding against Huronath Roy. 

It is suggested by the Counsel for the 
complainant that the Joint Magistrate may 

have acted under Sectioii 68 of the Ftoce* 

Or. 
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dure Code on the mformation which came 
to Ub knowledge from other enqinries which 
be had instituted under the direction of the 
Civil Court. 


We think that, if the Magistrate had had 
ground for proceeding against Iluronath Roy 
on those enquiries) he would have issued bis 
summons in them. Hut he ap|)arentlv could 
obtain no evidence and no ground for pro- 
ceeding against Iluronath Ro) in that en- 
quiry. Me did not close those entjuiries, 
and he appears to iiave passed no written 
order as to whetiier lie should continue the 
enquiry or not. The record of that cnejuirs 
is distinct from the record of the complaint 
preferred by llai)oo l*rannath Hoy (‘how- 
dhf)’. The summons was not issued in that 
enquiry, but on the separate complaint of 
Baboo Prannath Roy Chowdtirv, whicli in- 
cluded several charges upon which the 
Magistrate had not been directed by the 
Civil Court to make any eiujuiry. but which 
were put forward for the first time in this 
complaint of Baboo Prannath Roy Chow- 
dhry. We arc from all these facts confirmed 
in our opinion that the summons, which it is 
now sought to have set aside as illegal, was 
issued under Section of the Ptoccdurc 
Code on the complaint of Baboo Prannath 
Roy Chowdhry, and on the examination of 
bis mooktear; and as that examination docs 
not contain any ground whatever for j»ro- 
ceCding against Huronath Roy. we are of 
opinion that the issue of such summons was 


j The day fixed for the attendance of 
Huronath Roy on the summons having passed 
by. it is sufilcient that we should declare our 
I opinion on the point. The Magistrate, be* 
fore issuing any fresh summons on the parties 
, charged by Baboo Prannath Roy Chowdhry, 
! will examine him, or any person whom he 
’ may designate as acquainted with the facts, 
: as to the grounds on which he prefers his 
charge, and will not issue summons unless, at 
least, some sufficient grounds a.**e shown for 
proceeding. 

We woul«l add that even the order of the 
('ivil Court contained no ground for proceed- 
ing against any particular person ; but it was 
left to llic Magistrate to make entiuiries, and 
to act against any person against whom he 
should have grounds for proceeding. 

Mr. Newmarcb, at the close of the case, 
expressed an opinion that this decision would 
be a great hindrance to llu‘ arrest of offend- 
ers, and that a Magistrate ought to be able 
to issue a summons on a mere charge with- 
out making any previous enquiry. 

But the law is imperative. The Magis- 
trate must examine the complainant, in the 
same manner as if he were a witness, on 
solemn affirmation. He must, therefore, exa- 
mine him on facts which are within his 
personal knowledge, and he can only issue a 
summons if there are sufficient grounds for 
proceeding. He may also act without any 
complaint, if he has knowledge of an offence 
having been committed ; but that is not the 
: case here. 
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Mr. Newmarch's client. Baboo Prannaih ! yacksm, y, — ^^Fhk prisoners have been 
Roy Chowdhry, would strongly object if the j convicted of the offences of coining and 
Magistrate of the 24.?ergunnahs, solely on passing gold mohurs. The evidence against 
the deposition of any person who chose to j them is very clear, and their own answer 
say that he believed Baboo Prannath Roy | to the charges before both the Sessions 
Chowdhry had committed theft or forgery, , Judge and the Magistrate show that the 


or any other disgraceful crime, without en- 
quiring whether there was any ground for 
the charge, issued a summons against him, 
and forced him to leave his house and attend 
Court at a distance of two hundred miles. 
He would think it very unjust, and, under 
the law, such an order would be illegal. 


. evidence is tnie. 

But the sentences on prisoners Nos. a and 
! 3 in this case arc, as suggested by Mr. 

{ Justice Trevor in the monthly statement, 
illegal. 'Fhe Judge has not authority to 
apply Section 59 of the Penal Code to the 
! case of these prisoners. The offences of 
! which they have been found guilty are for 
each offence punishable with smaller terms 
1 of imprisonment than seven years* 


The hth June 1864. 

Prvscnt : 

The lion blc E. Jackson and i‘\ A. <i lover, 


Section 59 says that, in every case in 
' which an offender is punishable with im- 
I prisonment for a term of seven years or 
I upwards, the C'ourt, in sentencing such 
olTcndcr, may award transportation instead 
! of imprisonment. 


Section 59, Penal Code — Transportation in lieu 
of imprisonment. 

Cotnmiiled by Mr. F. Walker^ Deputy 
Magistrate of Serajguugc, and tried by Mr. 
C. S. Jielfi^ Sessions yudge of Raj shaky e, 
on a charge of counterfeiting coin^ and 
convicted of the abetment of the alteration 
of coin, and passing such altered coin as 
genuine, &c. 

Queen versus Prem Chund Ousowal and 
others. 

Under Section 59 of the Penal Code, a Court can 
sentence to tran.sportatton only in a case in which the 
offence is punishable with imprisonment for 7 years or 
upwards. It may, in passings sentence for the offence, 
commute the imprisonment to transportation ; but it 
cannot commute the sentence after the sentence of 
impriaomneat has been passed. 


The words in the llrst t 'lause of the sen- 
tence appear at first sight to bear out the 
Sessions Judge’s view of the law. They 
allude to offenders, and not to offences, and 
an offender may be one who commits several 
offences. But the restriction in the first 
clause of the sentence is to be found in the 
concluding clause in the words the Court 
which sentences such offender, instead of 
awarding imprisonment, may sentence to 
transportation.” The Penal Code must be 
read with the Procedure Code. The latter 
Code in Chapter XXVI,, Section 38 J, lays 
do\Mi that the Court must pass sentence for 
each offence separately. If this procedure 
is observed, the Court can sentence to trans- 
portation only in a case in which an offence 
is punishable with a term of seven years. 
It may, in passing sentence for the offence, 
commute the imprisonment to transportation. 
It cannot commute the sentence after a 
sentence of impFisonment has been passed/ 
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9f»lf6. And h follows It cannot commote it at all ex- 
cept for offences for which the law awards 
seven years' imprisonment or upwards. 

1 would, therefore, alter the sentence on 
prisoners 2 and 3 to rigorous imprisonment. 

I remark that the prisoners made certain 
statements by way of confession before the 
Deputy Magi.stratc, Mr. Walker; but the 
record contains no English memorandum of \ 
their statements, as it should have done. 

GioveKf J . — I concur with Mr. Justice ' 
Jackson. 


The 9th June 1864. 

Prettnl : 

The Hon'ble W. S. Seton-Karr and (». 

Campbell, yudges. 

Murder. 

CpmmUUd by Mr, J, Coomhe, Offuuitin^ ! 
Maghtratt of Monghyr, on a charge of ^ 
culpable homicide y but tried and convicted j 
by Mr, y, IF, Datrymphy Sessions yudge ! 
0/ Bhaugulporty of the offence of mur- : 
defy iafe, i 

Queen versus Kewul Dosacl. | 

A conviction (or tnurtler was held to lx: wronjj in a ! 
cSflo where a prisoner, taking advantagre of an incident • 
whkh occurred in what till then had been a fair fight, 
almck his opponent, and knocked him over. 

Campbell, y. — 1 am decidedly of opinion 
that the conviction for murder is wTong, and 
that the Magistrate was right in committing | 
for culpable homicide only. 1 think it far : 
Mp great a refinement on the part of the 
Jfwige to say that prisoner took undue 
advantage within the meaning of the law, ^ 
bOcanae In the heat of fight two other 


persons ran up to assist prisoner. That 
would be applying an English Public School 
Code of Honor to such case in a way whidi 
I do not think that the Code contemplated. 
They did not get deceased down, and then 
deliberately beat out his brains. The fight 
was going on, both parties being armed 
with latteesy and probably prisoner was 
getting the worst of it when his cries for 
assistance brought reinforcements, and in 
the onslaught by the party thus reinforced 
prisoner hit deceased with his lalteey and 
knocked him over. I think that was clearly 
done without premeditation in a sudden 
fight in the heat of passion upon a sudden 
quarrel. Moreover, according to the Judge’s 
finding, there were special circumstances 
of mitigation of prisoner’s conduct, since 
he says that the deceased “ drove his 
‘* buffaloes into the adjoining village of 
‘ ('huteeanee to graze. The prisoner Kewul, 
‘who is chowkeedar of Chuteeanee and 
‘also gorait, and whose special business, 
‘therefore, it is to prevent the trespass of 
“ cattle on the lands of his village, on see- 
“ ing this, came forward.’’ If the trespass be 
proved, there would be a right of private 
defence; but that right could not, in such 
a case, extend to the taking of life. 1 think 
that the case is one of culpable homicide 
with extenuating circumstances (the trespass 
being found by the Judge). I would reduce 
the offence to culpable homicide, and the 
sentence to two years’ rigorous imprison- 
ment. 

Seton-Karr y J , — I concur with Mr. Justice 
Campbell. The prisoner should not have 
been found guilty of murder, for taking 
advantage of an incident which occurred 
in what till then had been a fair fight. I 
think that a sentence of tw^o years’ imprison- 
ment is somewhat light for the offence 
of which the prisoner should have been 
found guilty; but, on the whole, I agiee 
to the reduction. 
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The 2nd July 1864. Assuming ibat the officer called 

“ Joint Magistrate/' not being Magistrate of 
Present * District or in charge of a Division of a 

District, is competent to refer cases to other 

The Hon’ble ( 1 . Ix)ch and L. S. Jackson, Magistrates having full powers (a point 
Judges which appears to me exceedingly doubtful), 

i he can refer a case in any stage, and the 
I Magistrate receiving the case is to be guided 
Issue of Summons-Examination of j (Section 275) by the rule prescribed for the 
complainant. Magistrate of the District in similar cases. 

! The Deputy Magistrate, therefore, finding 
Reference, under Section 434 of the Code (f\^ ^ referred to him, in which merely 

Criminal Procedure, by Mr, A* E. Russell, complaint had been preferred, but the 
Sessions Judge of Moor skedahad, complainant had not been examined, should 

have himself proceeded, in accordance with 
Rujeeb Mundle w/r«r Ix)chun Mundlo prescribed for the guidance of 

and others. Magistrate of the District," to take the 


Sessions Judge of Moor shedahad, 

Rujeeb Mundle versus Lochun Mundle 
and others. 


. . , examination. 

The Deputy Magistrate was held to have been wrong 

in summoning the parties charged l^efore examining Deputy Magistrate savs that, in his 

the complainant. Opinion, this function belongs, under the 

^ ^ ^ ,, nr . . wording of Section 66, to the Magistrate 

Loch, 7.— The Deputy Magistrate was .... .... c a a 

, , before whom the complaint is preferred, and 

wrong in summoning the parties charged, .. 1 . , 

* , , . V , t . , to no other Magistrate ; but, if this be true, 

before the complainant had been examined , . , , r . ... 

, . ... . so also doe.s the function of issuing the 

on oath or solemn aflirmation. The Deputy > , . . ^ 

. , . , , i summons under Section 67. Hut the Deputy 

Magistrate might either have examined the ■ ^ . ... . , , 

, . , . f I .u u. .1 . . .Alagistnite in this case issued the summons, 

complainant himself, or, if he thought that ! ^ , 1 , , i . 

, , , . . j u If could do the one act, he could also do 

that was a duly to be performed by the 

Magistrate receiving the complaint, he might ^ 

have returned the petition to that onicer, j 1 therefore, that the Deputy Magis- 

and requested him to do what the law | frate misconceived his duty in supposing that 
required of him. As the parties wore ! not his bu.siness to examine the 

summoned illegally, but without any fault j complainant ; but if it had been otherwi.se, 
on the part of the complainant, he should i and if the Deputy Magistrate observed that a 
not be made to suffer, and I concur with the 1 preliminary step required by law had been 
Sessions Judge in thinking that the fine and thought that he could not 
should be remitted. ■ h‘«^self supply the defect, it is plain that he 

/ M I ' f u* • niight, as suggested by the Sessions Judge, 

The course to be followed in cases of this . ^ ^ 

, . - , , I -J J • ♦u.. ! ”ave moved the oint Magistrate to do 

kind has been laid down in para. 2 of the ! . , , ; , 

r-** 1 /-V J /: < CA I... .«! '"^”al he should have done in the first 

Circular Order 6 of 1864, to which the j . 

instance. 

Judge will draw the attention of the Deputy 1 

Magistrate for his future guidance. In any case, the complainant ought not to 

Jackson, J . — It seems to me that the be made to pay the expenses of so large a 

Deputy Magistrate was quite wrong in this number of defendants, who apparently 

maUer. I would never have been summoned at all if 
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of the lew had been complied At the prisoner ha^ been imprisoned apme 
with’ time, the whiffing cimiiot now be inffi^ed, 

irf Mr. TJngham’t CTplanation is. and that part <rf tlw aentent® 

Ik WW ttdakw, dogmatic, and thorn quashed. > 

'nM deference te the o|;dnlon trf a snpenor ' 

Ccmtt dum is becoming. — — — 

The iith July 1864. , 

Present! 

The 5th July 1864. Hon ble G. Loch and W. S. Seton-Karr, 

Present! 


The Hon ble G. Loch and W. S. Seloii-Karr, 
Judges. 


Wbifipinfi: (onlj in lieu of other 
jmnttnmeni). 

Convicted hv the Cantonment Joint Magistrate 
of Ihirrackpore of theft, and sentenced 
under Section jd/ of the Penal Code to 6 
months' rigortms impristannent and to he 
whipped ; referred to the High Court by the 
Sessions Judge of the j^-Pergunnahs at the 
instance of the Magistrate, 

Queen versus Abdool Khidmutgar. 

In the ea»e of atJuU.s on u first tonviclion, t»r m 
the ca»c of juvenile tiffentlers >\hether for a first or any 
other offence* uhipplng can only Im; tn heit of any 
other punishnient. 

Seton-Karr, J. Hnrii wiiipping and im- 
prisonment cannot be legal in this case. 7 'lie 
whipping should have been in lieu of the 
imprisonment* or the imprisonment should 
have been the sole punishment. 

It would seem that the sentence of whip- , 
ping should be annulled, as some portion of 
the imprisonment has been already under- 
gone. ( hherwise, the offender being juvenile, 
it were desirable that the whipping should 
have been inflicted. 

J, — As this appears to be a first 
conviction, it is evident that, by Section 3, 
Act VI. of 1864, the whipping must be in lieu 
0l any other punishment prescribed by 
Section 381 of the Tenal Code. 

Juvenile offenders, whether for a first or 
any other offence, may be pnnished with 
lit Upping in lieu of any 'other punishment. 


Exammation of witnesses. 

Convicted by the Sessions Judge of Nuddea 
of voluntarily causing grievous hurl, 

(^>ueen versus Kanye Sheikh. 

Whenever a pri.soner is put upon his trial, he is en- 
titled to have the witnesses examined de nmto if they 
have previously given evidence on the trial of another 
prisunci in the same case ; and it is not sufficient to re- 
ipiiie the witnesses to identify the prisoner, and to read 
over to them their formei examination, and require them 
to attest it. 

/.0th, /.--This Court has ruled on several 
; occasions that, whenever a prisoner is put 
upon his trial, he is entitled to have the wit- 
; nesses examined de novo if they have pre- 
. viously given evidence on the trial of another 
prisoner in the .same case, and that it is not 
sufficient to require the witnesses to identify 
the prisoner, and to read over to them their 
former examination, and require them to at- 
test it. The Sessions Judge has, however, in 
this case merely read over their previous exa- 
mination to the witnesses, allowing the pri- 
soner to cross-examine them, and has required 
them to identify the piisoncr, which they 
have done. Before the Code of Criminal 
Procedure came into force, such was the usual 
mode of conducting these supplementary 
trials; but as it has since been held to be 
illegal, the proceedings in this case must be 
quashed, and orders issued for a new trial 
under Section 405. 
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The 19th July 1^64* 
Pmml: 


iRit aitf'bIc G. Uch. W. S. Setott^lUrr, and 
Judges, 

H«iii«*bt«iddac by nigbt*-!^ 

Queen versus Rewut Rajwar and another. 

Cetmtied by the Sessions Judge of Behar of 
dacoiiy with murder. 

Five men armed were discovered committing: an act of 
hottse-breakinjp by night. One of the party was enffag- 
ed in cutting a hole through the wall, while the others 
stood on guard. When the alarm was given, the 
neighbours ran up, and one of the robbers cut down one 
of the villagers, and the rubl>ers eiTected their escape, 
not, however, before two of them were identified, the 
prisoners in the case. Held by the majority of the 
Court that the crime of which the prisoners were guilty 
was house-breaking by night, and not dacoity. 

Jackson^ J. — The [d isoners have been con- 
victed of dacoiiy with murder, and sentenced 
to transportation for life. This crime is 
punishable with death ; and if dacoiiy is so 
rife in the district of Behar, and requires to be 
put down with a high Iiand, as the Judge 
says, the circumstances of this case would 
have ju.siified such a sentence. 

The Sessions Judge has not, in accordance 
with Section 380 of the Procedure Code, 
stated the grounds upon which he remitted the 
punishment of death. His attention is 
drawn to this Section. 

The evidence in this case is to the effect that 
the prisoners and three others were engaged in 
the offence of house-breaking at night ; and, on 
being surprised and surrounded, they made 
use of their weapons, a ghorassa and a lo- 
habimda, with such effect that they killed one 
man, and succeeded in escaping. All the per- 
sons present at the time of their discovery, 
and at the attempt to capture them, have 
deposed that they recognized the prisoners. 
If this evidence is true, it is ample for the 
conviction of the prisoners. 


The Jadga and the Assessors, who had the QijiMa 
best opportunity of judj^ng of its truth, 
b^feved k in tt> the evidence to 

the alibi wbioh the prisoners ur^d in their 
defence. 1 will nbtii^eilere With their find* 
ing, as It is not shown that the witnesses had 
any reason for charging the prisoners falsely, 
and as it is shown that the witnesses deposed 
the next day at the thannah that they had re* 
cognized the pri.soners, and as, under the cir* 
cumstances of the case, there was room for re- 
cognition. 

\ doubt, however, whetlier the offence of 
which the prisoners have been held guilty, is 
that of dacoity with murder. To constitute 
dacoiiy, five or more persons must join and 
commit or attempt to commit a robbery 
(Section 391). 'Po constitute robbery, there 
must be a causing or attempt to cause hurt or 
j death in order to the committing of theft or 
; in committing the theft (Section 390). 
j In this case the prisoners were committing 
I the offence of house-breaking, probably with 
! intent to commit theft afterwards. But they 
i had not completed breaking into the house, 

I and had not committed the theft, and it can- 
not be said that the violence was caused in 
order to the committing of the theft, or in 
committing the theft. It was used to enable 
vhe criminals to escape. If, then, the pri- 
I soners were not committing robbery, they 
i were not committing dacoity. They wxre 
committing the offence of house-breaking by 
night, in order to the commission of theft 
(Section 457), having made preparation for 
causing hurl (Section 458), and they com- 
mitted the offence of causing death whilst 
committing house-breaking (Section 460). 

I consider that these terms are wide enough 
to include the assault made by the prisoners 
when surprised in the act of house-breaking 
and seized. Under this last Section, the 
prisoners are puriishabie with transportation 
for life. 1 would confirm the sentence 
passed on the prisoners under this Section, 
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0i|iNo« The sentence passed on the prisoners is 
ftlso good on the offence of murder under 
Section 304 of the Penal Code. 

Sehn-Karr, 7.— I would allow this sen- 
tence to ^^tand as it is, the more so as the 
provtsiotts of Section 42^1 of the lode of 
Criminal Procedure expressly meet the 
difliculiv raised by my colleaKue. No 
“error or defecl prejudicial to the appel- 
lants is shown to have occurred. I'hey have 


not ‘^robbery'* as defined In the 
but he thinks that they were commitdng the 
offence of house-breaking by night as definec 
in Section 457 after having made prepatatim 
' for causing hurt (Section 458), and they com* 
mitted the offence of causing grievous hurt 
whilst committing house-breaking (Section 
I 459), and he would sentence them under 
' that Section. 


not been sentencerl to “ any larger amount 
of punishment ” for dacoity, of which my 
colleague thinks them not guilty, than they 
might be for grievous hurt, of which lie 
thinks they “ ought on the evidence to have 
been found guilty. * .And consequently under 
the Section and words <|uoted, the finding 
or sentence need not be “ reversed or altered” 
on appeal or revision. 

Hut 1 also think that there wa*' enough, 
on the evident e of the acts done by the ac- 
cused, to j until V ihc juilgc in convicting of 
dacoity. lie may be supposed to have held 
that the appcllanls cuint* to the spot armed 
and ready for any violence, aiul that the 
violence which tliey displayed was dis- 
played in order to the committing of the 
abstraction of the property, or in actually 
committing such abstraction, and as a con- 
sequence of their original intention , 


Mr. Justice Seton-Karr would let the 
sentence stand under Section 426. 

I agree with Mr. Justice Jackson in thinking 
that the crime of which the prisoners are guilty 
is house-breaking by night and not dacoity, 
though as the evidence proves that five men 
were present, thi.s number, if the offence 
depended merely on number, would be suffi- 
cient. Dacoity, however, is only robbery 
committed by more than a certain num- 
ber of robbeis, and the definition of 
robbery in Section 390, “ theft is robbery,'* 
does not suit this case. It comes under the 
definition of house-breaking (Section 445)> 
for the accused, when discovered, were en- 
gaged in making a passage into the house, 
which the owner of the house never intended 


In either view of the case I hold the altcr- 
' ation proposed to be unnccessaiy. It is no , 
reduction of the sentence passed. 

JLoih^ y , Five men armed were discovered 
committing an aciot house-breaking by night. 
One of the party was engaged in cutting a hole 
through the wall, while tlie others stood on 
guard. When the alarm w as given, the neigh 
^urs ran up, and one of the robbeis cut down j 
one ot the villagers with a ghorassa, and the 
robbers effected their escape, not however be- 
fore two were identified, 'rhesc Iwoh.we been 
apprehended and brought to trial, and my * 
colleagues consider thcevidcnceot lecOgniiion ‘ 
in this case to be credible, and have accepted 
it 

The case comes before me on a law point 
The prisoners were charged with dacoity and 
murder, and having been convicted of that 
offence, have been sentenced to tian'iporution 
for life. I 

Mr. Justice Jackson thinks that the pri- 
soners have been wrongly charged with 
dteoity ; /jpA because there was not a sufficient 
number of persons engaged in the offence to 
COiv^tute that crime ; sHondiw the crime , i 


to be mide, and certainly was never likely to 
use, and then, when surprised, they attacked 
the villagers who had assembled, and after 
killing one of them made their escape. Sec- 
tion 460 applies to this case : If at the 

“ time of the committing of house-breaking 
“ by night any person guilty of such offence 
“shall cause death to any person, every 
“person jointly concerned in such house- 
“ breaking by night shall be punished with 
“transportation for life,'* ckc. ; and under this 
Section I w^ould convict the prisoners, which 
the provisions of Section 426 enables the 
Court to do, though the prisoners have been 
tried and found guilty on a charge of dacoity 
and murder. 

It would save the High Court considerable 
labor if the Sessions Judges wonld take' the 
trouble to ascertain either before commencing 
or in the course of a trial that the charge 
against the prisoners is correctly drawn up 
wUh reference to the evidence for the pro- 
s^^rutior. 
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The 1st August 1864. 

Present : 

The Hon’ble G. Loch and W. S. Seton-Karr, 
Puisne Judges. 

Insane Persons. 

Queen versus Sheik INIustafa. 

Committed hy the Deputy Magistrate, Kendra- 
parah, tried by theSessions Judge of Cuttack, 
on a charge of murder. 

Course to be pursued by Sessions Judges In the case 
of apparently insane persons charg-ed with murder. 

We have considered the case, and find ihe 
one main point for our determination is the 
sanity or insanity of the prisoner at the time 
of the offence. Both the assessors arc of 
opinion he was not of sound mind when tie 
cut down his wife and mother. I'here is 
evidence to show that he spoke like a person 
not of sound mind on the very day previous 
to the murder, and there is no evidence of 
the existence of any reasonable or probable 
cause for jealousy on the prisoner’s part, by 
reason of any evil conduct on the part of his 
wife. 

The prisoner in this slate of ihin^rs should 
have been placed under the care of the C’ivil 
Assistant Surgeon, who should have been 
directed carefully to watch hi^ state of 
mind, with a view to discover whether llie 
prisoner was subject to recurring fits of in- 
sanity or lighl-headedness. This defect of 
enquiry must now be remedied. 

The prisoner must l>c pul under the spe- 
cial care of the Civil .\ssistant Surg<,*on, who 
will notify to the Judge, after he has had the 
prisoner not less than thirty days under his 
charge, w'helher he has reason to believe that 
the prisoner is, or ever has been, subject to 
periodical fits of madness, and the Judge will 
then take the evidence of the Civil Surgef)n 
on oath, and foiward the same with his 
opinion to the High Court. 

For the interval, no orders will be passed 
on the reference. 


The 8th August 1864. 

Present : 

The Hon'ble G. Loch, W, S. Seton-Karr, 
and F. A. Glover, Puisne Judges. 

Theft — Vexatious complaint — Amends — Fine- 
Investigation of withdrawn charge. 

Reference under Section 4J4y Act XXV. 
0/ /SO/. 

Chidi Chowbee versus Bhowany and Jhaw. 


Although Section a 70 of the Code of Criminal Procedure 
forbids compensation to a person falsely ^^nd vexatiously 
charged with theft, yet the law does not prevent a Magis- 
I tratc from fining an unjus.t accuser. 

The truth or falsity of a withdrawn charge need not 
be investigated. 

J/r. Ju.stice Seton-Karr. — 1 have considei- 
; ed the case, and am of opinion that no valid 
I grounds aic shown for iiuei fciencc, or for the 
i remission of the line. 

j 

The object of the merchaiii's complaint 
' to the Magistrate was clearly to get j)os- 
session of the persons of the two peadahs, 
to w'hich entl lie chaigtMl them, with ab- 
sconding from bis .service', adding, however, 
that they had laktni with them, at the time 
of their departure, some embrnideied lace, 
which they had in their poss(‘ssiori on his 
account. 

When the case came on, the complainant 
withdrew the charge, after the defendants 
had been marclieil thiough tlic conntiy some 
himdieds ol miles; and the Joint Magis- 
trate. thinking the charge fiivolon^, and con- 
sidtning Ihe trcatmeni of the delend.ints to 
be extremely harsh, lined the com})lainant, 
and aw.irded a poition of the fine to the de* 
lendants as compensaiion. 

J.ooking to the natnic of the charge laid, 

I do not see that there was an\ thing illegal 
in llii.s : and the remarks of llie Se^si»)ns 
Judge, as to the tailure to investigate the 
iiiith of the (haige, aic \\h(>llN inajiphcable. 
It is clear from tlie slaleinents of partie.s 
when confronted, that tiie case lequired no 
further ex|)].inalion or en(|niiy whale\'er. 
In making lhes<* ob^et vatioJis, I do not lose 
sight <»i the late ruling ot the hull ik*n(b to 
the efle(l that line^’ tannol be awaided for 
fnvokjiis chaiges ot ihcU. But 1 do not read 
ibis charge as substantially one of theft at all. 

The object of the eoinjjlainant was to 
recover possession, not of any pioperly, but 
' of the };ersons of the defeiidant.s. and in ibis 
; view he brought against them a harassing; 
i and vexatious charge of leaving his service. 
I I w'ould allow' tlii.s line to stand, and I think 
I the Sessions Judge would have exercised a 
! sound discretion had he left the matter alone. 

I Mr. Justice Jjnh. — The parties W’crcj 
! charged with absconding from service, and 
; dishonesdy taking property belonging to the 
, complainant. Dish<me.slly taking is the defi- 
j nition of theft (Section 378;. 'lire charge 
is therefore one of absconding and theft, and 
1 consequently, under the late ruling of the 
) Court, compensation cannot be granted under 

Or. 6. 
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Section 170 of the Code of Criminal Pro- 
cedure. It is a very hard case. 

Mr* yustice Glover . — There can be no 
doubt, 1 think, that the charge was substan- 
tially one of theft, and that, therefore, in 
accordance with the ruling of this Court, No. 
469, dated 20th June 1864, no amends can 
be awarded under Section 270 of the Crimi- 
nal iVocedure Code. Hut, although the law 
forbids compensation to the accused, it does 
not prevent the Magistrate from punishing 
an unjust (accuser ; and I agree with Mr. 
Justice Seton-Karr so far that the fine 
inflicted on Chidi Chowbee should stand. 
The Sessions judge, who referred the case, 
objects to the entire order of the Joint Ma- 
gistrate, on the ground that the truth or 
falsity of the charge of theft was not inves- 
tigated. 

I think that, under the circumstances, no 
such investigation was required. 'I'hc ac- 
cu.ser himself withdrew the charge, and it is 
evident from his ow-n explanations that he 
never had any intention or expectation of 
.supporting it, but used it as a means of 
getting the run-a-w'ays again into liis power. 
His statement to the Joint Magistrate is an 
unrivalled .spc<'iinen of cool eflrontery, and 
so far as preferring a false charge of “ dishon- 
estly taking properly” against Bhow'any 
and his fellow goes, I hold htni self-con- 
victed, and punishable under Section 2ti 
of the Penal Code, 


I'lie 8th August 1864. 

Present : 

The llon’blc 1 '. H. Kemp and F. .\. (ilover. 
Puisne ^ 

— Native Christians — Theft — Criminal 
reach of trust— Mode of directing a Jury. 

from (Iff o flier hy the 

Judge of Pucca, dated ^ih May tSo^, 

Bharut Chunder Christian, Appellant. 

A Judge not |u>und to try a Native ('hriMian with 
the md of a (‘hiistian juiv. 

The suhsetjuent away with property by a per- 

son oi’iifinally in lawful poss(-.ssi<u\ ot the same is not 
theft, but criminal breach of trust. 

A judge, in directing a 1ui'\ . should rontine himself to 
a general c<»rnmeutar\ the eviilence and .'i statement of 
‘ t^ffcnce pi oved, should Mich evidence be credited . 
He should not jjivc a positive opiii on as to the guilt i 
ence of the accused person . 

The appellant in this case has been con- 
victed by the Jury of theft, and sentenced by 
the Judge to seven years’ transportation. 
He l8> It appears, a Native Christian employed 


in the Dacca Police, and was sent In his 
official capacity to take charge of certain 
“ lawaris,” properly appertaining to the es- 
tate of a deceased prostitute. He brought the 
same to the thannah, where they were locked 
up in a box, of which prisoner retained the 
key. There was a difficulty about making 
over charge of the property to the Head 
Constable on account of a silver chain which, 
although it was in the prisoner’s list, was 
not to be found amongst the articles brought. 
Owing to this delay, the property remained 
in the prisoner's custody till the Deputy 
Inspector came to take charge of it when the 
whole was found to be missing. It is need- 
less to go further into the case than to state 
that the entire property, minus the aforesaid 
silver chain, was eventually found in a desert- 
ed homestead close to the prisoner’s mother's 
house buried underground. 

It is urged in appeal before us (i) that 
the prisoner, being a Christian, should have 
been tried by a Christian Jury, and that he 
petitioned the Judge to that effect, but unsuc- 
cessfully ; (2) that the Judge misdirected the 
Jury; and (3) that in any case the punish- 
menl inflicted was loo severe. 

\Vc can find nothing in the law that makes 
it incumbent on a Judge to try a Native 
Christian with the aid of a Jury composed 
of his co-religionists. Section 325 of the 
(‘riir.inal Procedure Code gives no such privi- 
lege : the only right it concedes is that one-half 
of the Iur\ shall not consist either of Euro- 
peans or Americans. But although a Native 
Christian cannot legally claim the privilege 
of being tried by Christians, he has always 
under Section 343 the power of objecting to 
tlie Jury individually. In the present case, 
as appears from the reply of the Sessions 
Judge to a reference maile by order of this 
Court, the prisoner neither applied to be 
tried hy a Jury of Christians, nor did he object 
to any of the Jurymen, although questioned 
particularly on the subject. So far then wx 
reject the appellant's petition. 

Hut it appears to us that he has a good 
ground of objection on the second point. 
It is quite clear from the record that the 
offence of which the prisoner was convicted 
was not legally theft, inasmuch as there 
w*as not originally a wrongful taking or 
moving as in theft. The prisoner w'as sent to 
lake possession of the property by superior 
authority : he was therefore, in the first 
instance, in lawful possession of the same, 
and his subsequent making away with it 
could only have been a criminal breach of 
trust, which consists in a wrongful iqppro- 
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priation of property consequent upon a pos* 
session which is lawful. 

The Judge, therefore, in directing the 
Jury that, if they believed the evidence, the 
prisoner was guilty of theft, was wrong; 
and we have no option but to quash his con- 
viction on account of misdirection, and to 
direct a new trial. The charge should have 
been put to the Jury in an alternative form, 
and then all this delay would have been 
avoided. 

We must also remark that it is not desira- 
ble Sessions Judges should give their opini- 
ons as to the guilt or innocence of a prisoner 
so unmistakeably as has been done in the 
present instance. Native Juries are too apt 
to take what they think to be the Judge’s 
opinion as their guide without paying any 
attention to the facts of a case, and we con- 
ceive that the Judge should go no further I 
than a general commentary on the evidence, 
and a statement of what is the legal offence 
proved, should such evidence be credited. 

The 9th August 1864. 

Present : 

The Hon’ble G. Campbell and F. A. Glover, 
Puisne Judges. 

Murder by Poison— Investigations by 
Police and Magistrates. 

Appeal from an order passed by the Sessions 

fudge of Shahabad, dated ;^rd June 1864. 

Chutto Chamar, A ppellant. 

Murder by poison. A man and a dug die a few hours 
after eating the same food, but no tr^es of poison are 
found in their bodies, or in the possession of the accused. 
The mode of investigation by the Police and by the 
Magistrates in such cases fully laid down. 

Mr. Justice Campbell . — This is a very 
difficult and delicate case of murder by 
poison. The evidence is extremely meagre 
and badly got up, and the whole case is very | 
little creditable to the administration of jus- i 
lice in Shahabad. It seems to have occurred 
in the Head Quarter Police Division of the ! 
district ; and being a more important and diffi- 
cult case than usually occurs during many 
months, I am quite unable to understand 
why the Police should have turned it over to 
an understrapper (a Head Constable), and the 
Magistrate left it to an Officiating Joint Ma- 
gistrate. But so it was, and justice suffers. 

As regards the Police investigation, it is 
enough to say that they did absolutely no- 
thing in the matter. The Plead Constable 
brought in the man arrested by the chowkey- 
dar. The highly-paid Police officers do not 
appear in the scene, and there is no trace of 
any effectual Police enquiry whatever# 


As regards the enquiry before the Magis- 
trate, besides a most important (and, I think, 
in the present state of the case, fatal) omis- 
sion, to be noticed hereafter, I observe that 
the Medical Officer of the station was not 
asked a single question as to the appearance 
of the bodies of the man and the dog, as to 
the state of their stomachs, as to the presence 
or absence of disease or natural cause of 
death ; nor was he sent to the Sessions. 
Again, both the principal witness and the Po- 
lice officer say that the cloth (said to have 
contained the poison) picked up by the wit- 
ness, and given to the officer, had some w'hite 
powder adhering to it. If the story of the 
witness is true, it seems hardly possible but 
that this must have afforded strong evidence ; 
yet, instead of being carefully preserved, we 
find at the end of the proceedings that the 
powder had got shaken off. and the cloth was 
not sent for chemical examination. Further, 
connecting the boy Narain’s cross-examina- 
tion by the Officiating Joint Magistrate (who, 
no doubt, seems to have wished to do his 
duty) with that witness's evidence before the 
Judge, it seems to me clear that this witness 
never intended to assert that he saw the 
powder and doth, but merely repeated in 
, the usual loose native way what he had heard 
j from the other witness and inferred, and that, 
j if he had been properly examined by an offi- 
cer of sufficient experience, the Magistrate 
would have been saved the great blunder of 
asserting in the calendar that this boy “ had 
seen the prisoner lake a rag from his dhootee, 
and mix something therefrom with the suttoo, 
and throw the rag away," the whole of which 
statement is totally opposed to the fact. An 
experienced Magistrate and a tolerable Police 
officer would have devoted their most parti- 
cular attention to the circumstances connected 
with the death of the dog. 

As the case stands, supposing it to be estab- 
lished that the deceased died from the 
effects of poison, the evidence fixing the crime 
on the prisoner rests on the testimony of 
Mussamut Soondree alone. Her evidence is 
open to the observation that she was in the 
first instance taxed with causing the death. 
But it seema certain that she had no possible 
motive for such an act, and that there is 
much to clear her. There is also no suffi- 
. cient motive to induce her to accuse the 
j prisoner falsely. Her evidence is intelligent 
j and positive, and I think that, if it is to be 
j fully believed, it may, under a^l the cir- 
cumstances, be considered to establish a 
sufficient presumption against the accused. 
Upon the >Yhole, then, allowing for the neg- 
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VoLI loct in the case, I inis^ht .-msi.ler that j the facts of the death of a parUcular dog 
^ the evidence against tl.e prisoner would 1 duly idcnllhed consefluent on eating the 

suCricc H the death hy i>f»ison be established, i suttoo thrown to him by the deceased ; the 
Um how is that establLshcd.^ 1'herc is not , latter subject in particular to be investigated 
a trace ui evidence of i>oison either in the i with sSuch care as to exclude the possibi- 
nosse^skm of the i.ri>f>iu:r, or in the bofly of lily of a dead dog having been picked up, and 
man or do-, d'hc dt?;uh of the man by poi- assumed to be the dog that swallowed the 
son is solely established bv the supposed poison and died. 

sirnulianeoiis death f>l the dog, and by that After taking evidence on these points, the 
alone. 'I’he death ol the dog is the nudal ca.se should be re-submitted, 
matter in the whole casco And it is neither I also think that copy of this Minute 
investigatcfl, nov deceiiilv provt-d. 1 can shouhi be sent to the Government of Bengal, 
jiud noibing to sliow who produced the dead with a view to enable Ciovernment to make 
dog, or an>tiiing else n\ his story. 'J'he use of its highly-paid officers for the invesli- 
who'lc ol that part ol the story seems to gaiion of important cases, which are thus 
have Ix^en almost assumed. d1ie prisoner liable to be turned over to subordinates, 
does not .idmit it; on the contrary, he dis- | Mr. Justne Glover. --A quite agree with 
titrrtlv travers<‘s it, and asserts that the df)g i Mr. justice C’anipbell that it is imfjossible to 
sent in di<- I vf>iiie time belore. and was taken cf)nvict the prisoner on the evidence recorded, 
onl ot a iiole. lie also sa>s that dtxe.iscd ; and am willing to send the ca.se back for 
diet! of tin*l< ia, ami that his Ifodv had been i tnriher eiupiiry, but am not sanguine as to 
taken l«) the burning ghat beloia* the ait'iisa- ' the result. 

.Mon was made, ami n was brought back.; The investigation was loosely conducted 
Ih loie the |u Ige two wiines^fs. ili'r widffw liom the lirst, and evitlence then forthcoming 
and ilie b*n. sav haivlv. lie' le^t ol the suttoo i is now lost, d’he points to w'hich particular 
was iluM'Au to a .log, and .iiteiwaols the »log ’ enquirv should have been flirccted were the ap- 
tbed. N'»l a w.)i I moie. No ^ ross-exami- peaianceot the “ lag” and the deaihof the dog. 
nation. Noflnng to show wbetlier iliev slate’ 'I’he Police constable declares that, w'hen 
(his ol llieii own knowledge, oi whether thke . he gave the rag to the Magistrate, it had on 
lh»‘ othei pait of the bov’s sioiv) it is bear- , H ceriain traces of a white pow'der. These 
sav whosr the dog was. wlmie it w as sick. ; have since di.sappeared. and a most important 
where it dictl, wduMdeniilied it. whobioughl piece of evidetue with them. Had this rag 
its i)Otlv, whellicr tlie c ircuin^ianc es weic been examined cliemically, directly it w^as 
such as to sliow ( oiu Uisivelv lliat ilie death ; handeil in by the Police, the missing link 
ol tbt* dtn; w.is the ilueti c(msc» picnce ol of the evidence might have been supplied, 
e.ilmg the .sutioo. Pliere must i'e .i proper i As the case stands, we cannot get beyond 
eiiijuiiv int ) ,ill ill!'.. It Is wlu'llv nnpos- su.sihiion. A m in and a dog die a few hours 
sddc to cifuvni loi ruuidei «)ii ih • evi ltuue atiei eating lire same food (we are not told 
on (he Ka'f’id. and Uie .Medu.il ( hliv er must whelhei the symptoms were tiic same), but 
slate botli whether in liic in.inN boh ihcie no trace.s of poison arc to be touiui in their 
was If) be touml anv n.unr.il t.ut'-tmii dc.itb. IxkIics. J'he C’heinical hxaminer distinctly 
III id whether th<- sioiii.ub <1 m.iu and dog stales that he lound no trace of any poison, 
exhibiictl those iut] iinui.uoi \ ^v nlpui5us w hu h and s[)ccially none of ar.senic, which, from 
usu.illv aci ompauv dc.idi lioiu triitani poivou th<‘ s\ mptoms detailed in the evidence regard- 
1 .iiu aw.iic that iliose .s\ iiqii* uu.s aie uiu cr- nig the man. would seem to have been the 
lain, ami inav aho be c.iusctl b\ disease, agent employctl. Had the white powdery 
Ilul wbde the .ibsi iu o o) po.s.ui in the vis^eia subNiance. which the Constable says was on 
inav be av. V. onntcti l(>i b\ the violent sickness the rag when he lound it, been analysed, 
descni'C i bv the widuw. uc mn.si make tiie cvcrvihing might have been cleared up. It 
most ol an\ evidence !• 'rthccuning II the may be as well, however, even now', to 
Mcviical tbiiccr luglecietl to examine the ascertain whether this rag formed part of 
Iroily ami sitnuaGi \vvliuh from his letter to die prisoner's dhootce. If a comparison of 
the I’ohce oiVivCi may perhaps be the fasc?. die fragment with the original cloth shows 
wc must, at any rate, have that in evidetue. ! that it did so, it would be a strong point against 
1 w(>uld therefore tetnanfi the case to the , the [>ri^oner .s assertion that he never went 
Sessions Judge to take tuithcr evidence re- to Kocrea's house at all on the day the 
gardmg the c.vusc of death in respect ol the ! deceased died. 

two points ; sU. the state of the bodv and With regard to the dog, it must be shown 
^touiach of the dccc,iscd wlicn scut in ; and. by iudependent testimony that this parti« 
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cular do gate the suttoo, and that he died 
shortly after doing so. 

With regard to Mr. Justice CampheH’s 
concluding remarks, I do not see what end 
would be served by making a special refer- 
ence to the Government of Bengal on the 
subject. 7 'his appears to have been a case 
of unusual and individual negligen ceou the 
part of the Police. As a rule, 1 have observed 
that the investigation of all important cases 
is conducted by the District Superintendent, 
or one of his assistants themselves, and that, 
unless under very special circumstances, no 
case of murder is ever made over for investi- 
gation to a Head C'onstable. 


The 15th August 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 

Puis ne y udges . 

Investigation and Committals by Small Cause 
Court Judges in cases of offences committed 
before them — Section 173, Code of Criminal 
Procedure. 

Resolution on a letter from the Se.ssions yiulge 
of the J4^l'erg/ui nulls, dated the dth Aui^ust 
1864, No. j6Qf annexi)ij4 a letter J roni the 
yoint Magistrate of ScaUiah, dated the 4th 
idem, 

A Small Causr Court Jucl^o, if it is his intrutiim to 

r UHiCeed under Section 175 of the (^kIo of Ctiniijial 
hocedure, shcuild comph t*- the investij^ation, and eithei 
commit t)i hi)ld to bail the accused persons to take theii 
trial before the Court of Session. 

The Court direct that the Sessions Judge 
inform the Judge of the Small Cause Court 
at Sealdah that, it it is his intention to pro- 
ceed under the provisions of Section 173 of 
the Code of Criminal Procethirc (and that 
such is his intention, the Court gather from his 
letter), he must complete the investigation, 
and commit or hold to bail the accused per- 
sons to take their trial before the C'ourt of 
Session. 'Fhe Sessions Judge should send 
the parties, who, it appears, have been admit- 
ted to bail, to the Judge of the Small Cause 
Court. 


The 15th August 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover,' 
Puisne Judges : 

Jufisdictioo*-Section 29) Act V. of x86i— Sec^ 
Uon 152, Code of Crimioal Procedure* 

ladrobeer Thaba, Appellant, 


Appeal from an order passed by the Sessions 
Judge of Beerbhoom i dated the 26th July 1S64, 

A Magistrate only, and not a Sessions ludge. has 
power to try cases under Section 29, Act V. of 1S61. 
Section 152 of the Code of Criminal Procedure d(^s not 
apply to c.ases in which there has not been a continuous 
detention of 24 hours. 

The prisoner in this case was a Head 
Constable of Police in charge of the Pharec 
of Poorunderpore. He has been convicted, 
under Section 154 of the Code of Criminal 
Procedure, of the offence of detaining an 
accused person, one Kirtbee, charged with 
theft, in custody for more than four and 
twenty hours, and punished, under Section 29, 
Act V. of 1861, with two months’ rigorous 
imprisonment. 

He has appealed on various grounds, into 
which it is not necessary for us to enter, as 
we think that his conviction is bad in law, and 
must be sot aside. 

It api)cars to us bad in the first place for 
want of jurisdiction. Section 29 of Act V. 
of 1861, under which come cases like the 
present, jjrovidcs for the punishment to 
' w hich Police Officers shall be liable ** on 
conviction bedorc a Magistrate." A Sessions 
; Judge has iH) powei to try sucli cases, which 
j should he disi)oscd of by the Magistrate 
i himself. 

Secondly, Section 152 of the Criminal Pro- 
cedure Code piovidcs that the accused person 
must not be kept in custody more than twenty- 
four hours. But it aj)pears from Kirthee’s 
own statement, as recorded l>v the Sessions 
Judge, that that individual never was in con- 
tinuous cuslotly for that time, lie came in 
the first instance to the pharce at 3 o’clock 
‘ in the afternoon, and left it at noon the next 
day. He was allowed to go ostensibly, as he 
. says, to get hail, hut in reality to crollect 50 
, Rupees wherewith to bribe the Police. Any 
how he went away a free agent, and was not 
' a i)ri;>oner in the j>harec till his return on the 
! morning of the next day after, and he wa.s 
: sent into the Snclder Station by the evening. 
I Now, the law cannot, we think, mean that the 
! number of hours an accused person is detained 
at a thannah is to be added up irrespective of 
circumstances. There must be a continuous 
detention of twenty-four hours to bring the 
parlies within the scope of Section 1 52 ; and 
as in this case there wa.s no such detention, 
w'e hold that the law does not apply, and that 
the prisoner cannot be punished under it. 

The Sessions J udge has apparently con- 
victed the j)risoner on his own confession, 
but this confessioa is perfectly compatible 
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with the statement of Kirthee. No doubt, 
if all the intervening time is to be counted, 
the accused was under a sort of quasi sur- 
veillance iox two days and-a-half, but he was 
evidently not in legal custody at any one time 
for twenty-four hours. For the greater part 
of the intervening time, he was entirely a 
free agent, and came and went as he chose. 
He might have made off altogether had he 
been so minded. 

Under thcHC circumstances, w'e think that 
the Sessions Judge’s order was illegal, and 
w'c accordingly reverse it, and direct the pri- 
soner’s immediate release. 


The lyih August 1864. 

Present : 

The Hon’blc F. li. Kemp and F. A, Glover, 
Puisne Judges. 

Defamation— Amends. 

Resolution on a letter from the Sessions Judge of 
Beerhhoom, dated tst August 1864^ No, 204^ 
subntiiiing proceedings i n the case of Asstirud- 
dee Khan versus Bnloo Khan and Bhoohun 
Chowdry, and recommending that the sentence 
passed hy the Deputy Magistrate he quashed, 

Camc i)f (iefamati<»n in which the <'oninlainant admitted 
sH the more serious charjjrs on which he based hi.s com- 

R taint. Conviction and sentence quashed, as the ffist of 
ie offence (v/a., that the charge was not made in good 
faith) was entirely lost sight of. 

Compensation is not awardablc in such cases. 

It appears that the prisoner Baloo Khan, 
who is a peadah of the Bcerbhoom Collcctor- 
ate. brought charges against Assurruddcc 
Khan, the Nazir of the Colicctoraie. 

tsi. — 7'hat he, Baloo Khan, was a peon, 
and that the Nazir had dismissed him with- 
out reason. 

;sd , — That the Nazir claimed half the 
peon’s fees. 

That the Nazir demanded one pice 
as dustoorec on each process. 

4th , — Thai processes arc served through 
dismissed peons and omedwars to whom the 
Nazir givc.s hut little, and whose fees he 
appropriates. 

jM. — That the Nazir acts as mooktear on 
the part of certain zemindars. 

dM.— That when acting Darogah of Shah- 
kulliporc, the Nazir behaved badly in a cer- 
tain dacoitv case, 

»M, — That the Nazir does not know Ben- 
gallec or Persian, but can only sign his name. 
8ih , — ^Tliat the Nazir keeps a Hindoo 
n, and has appointed her brother to a 


peonship, and has employed her nephew as 
buxee. 

The Collector dismissed the case, and re- 
commended the Nazir to prosecute Baloo 
Khan. The Nazir, acting upon this hint, pro- 
secuted Baloo Khan for defamation; and 
Bhoobun Chowdry for abetting the offence 
of defamation. The only part taken by the 
latter is, that he drew up the petition which 
embodied the charges. The Deputy Magis- 
trate charged Baloo Khan with making a false 
charge, and Bhoobun Chowdry with abetting 
that offence, and fined them each Rs. 25, in 
default of payment to one month’s imprison- 
ment. The fine to be made over to the Nazir 
as compensation. 

The Judge is of opinion that this convic- 
tion is illegal, because — 

isi . — The charges were not drawn up for- 
mally and according to the instructions of the 
High Court, contained in their Circular letter, 
i8lh March 1863. 

2nd . — The charge w'as “ false accusation," 
the conviction is for “defamation.” 

jrd . — The proceedings of the Collector are 
not evidence, inasmuch they were not of a 
judicial character. 

I'hat no enquiry was made whether 
the charges were made in good faith or not. 

jM. — That no enquiry was made into the 
fact whether the charges were false ; the N2udr 
having admitted some of the most serious 
ones. 

6th , — That no enquiry was made as to 
the intention to hurl the reputation of the 
Nazir. 

We think that the proceedings of the 
Deputy Magistrate are illegal, and that the 
conviction and sentence must be quashed 

I'he charges were not drawm up according 
to law, and the Deputy Magistrate in his 
explanation admits that the conviction and 
the charge are different, and the one does not 
support the other. 

I'he Deputy ^lagistrate was wrong in ad- 
mitting the proceeding of the Collector as 
evidence against the prisoner. “It is not 
defamation to impute anything which is true 
concerning any person, if it be for the public 
good that the imputation should be maefe, nor 
is it defamation to make charges against a 
public servant, and the Nazir is a public 
servant in the discharge of his public functions 
in good faith. ” Vide Exceptions i and 2, 
Section 499 of the Indian Penal Code. The 
Nazir admits receiving a dustooree on each 
process, also the service of processes through 
dismissed peons and omedwars on a lower 
scale of fees; and appropriating the dii- 
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ference, also the 8th charge, in short, all 
the more serious charges. The other peons 
were not examined on oath; so the 2nd 
charge is still an open question. We there- 
fore think that the gist of the ofFence, which 
is that the charge was not made in good faith, 
has been entirely lost sight of, and that the 
conviction is illegal. 

We also observe that, under a recent ruling 
of this Court, com{)ensation cannot be awarded 
in cases of this description. 

The conviction and sentence must be 
quashed, and the fine returned to the pri- 
soners. 

The 17th August 1864. 

Present : 

The Hon'blc F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Rioting — Being members of an illegal 
assembly — AppeaL 

Reference under Section Act .V-VT. of 1861^ 
and Circular Order, dated j^th July 

No, rS, 

Medan Khalifa. 
versus 

Dwarkanath Goopto and others. 

There cannot be a conviction both of " riotinff ** and 
of ** being members of an illeg'al assembly. ’ The 
greater charg-e includes the less, and to punish under 
both Sections of the Penal Code would be cumulative 
and illegal. Were both original sentences legal, the 
appeal would lie to the Sessions Judge. 

We think that the Deputy Magistrate was 
wrong in convicting the accused both of 
rioting ” and of “ being members of an 
illegal assembly,'’ inasmuch as the greater 
charge includes the less, and they could not 
be guilty of rioting without also being mem- 
bers of an illegal assembly. To punish 
them under both Sections of the Penal Code 
was therefore cumulative and illegal. 

We accordingly quash so much of the 
Deputy Magistrate’s order as sentences the 
defendants to fifeen days' simple imprisonment 
for being members of an illegal assembly. 

Under these circumstances it is unneces- 
sary for us to go further into the matter of 
the Sessions Judge’s reference, the sentence 
of the Deputy Alagistrate being reduced to 
one month’s imprisonment only. But we may 
add that, supposing both original sentences 
to have been legal, an appeal would have 
lain to the Sessions Judge, both the sen- 
tences being on the same evidence, and the 
^fiTcgaie of punishment being beyond the 
limit to which the power of appealing is 
restricted. 


The i8th August 1864. V6L I. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 

Puisne Judges. 

Section 328, Penal Code->Con9truction of the 
words ** or other thing.'* 

Appeal from an order passed by the Sessions 
Judge of Mid n a pore, dated 20th May 1864, 

Jotee Ghoraee, Appellant, 

The words “ or other things ** in Section of the 
Penal Code must be referred to the preceding* words, 
and lie taken to mean ** unwholesome or other thing,’’ 
and not other thing simply. 

Afr, Justice Glover . — I doubt whether this 
conviction can be sustained. Thai the pri- 
soner gave the woman Srimuttee Hurree a 
certain substance, which he wished her to 
understand was a charm that would, by being 
administered to her husband and sister-in-law, 
facilitate the intrigue he desired to establish 
with her, there can, 1 think, he no question. 

But the words of the Section (328) under 
which (in connection with Section 5 1 1 ) the 
prisoner has been convicted are ** poison or 
any stupefying or intoxicating or unwhole- 
some drug or other thing, with intent, &c., 

&c.'’ The words “or other thing” must, in 
my opinion, be referred to the preceding 
words, and be taken to mean “ unwholesome 
or other thing,” and not other thing simply, 
as the Sessions Judge would construe it, 
for otherwise we should be involved in end- 
less inconsistencies, and the offering of a 
loaf of wholesome bread might become the 
foundation of a criminal prosecution. 

In this case there is no evidence to show 
what the thing ' proposed to be adminis- 
tered was. The witnesses descri])e it as 
small pills of different colors — red, black, and 
yellow. But nothing of the kind was sent to 
the Chemical Examiner ; he received appa- 
rently only some charcoal and leaves. The 
Sessions Judge himself, I observe, treats the 
actual “thing” offered as “some absurd 
charm from a Soonyasee;” and as there is 
nothing to show what the different colored 
substances were really composed of, and as 
it appears from the evidence that there was 
no desire or intention on the part of the 
prisoner to injure any one by them, I think 
he should have the benefit of the doubt. 

The evidence goes no further, in my 
opinion, than to prove the pri.soner guilty of 
I an attempt to commit adultery. 1 would ac- 
‘ quit him under Section 328 of the Penal 
Code, which is substantially the basis of the 
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Vol I. charge ; although being convicted of an at- 
tempt only, the svntentc Ims been passed 
under Section 51 1. 

As I differ from the Se^'^ions judge as to 
the scope and meaning ol Section 32S, the 
papers must be laid before Mr. Justice 
Kemp. 

jVr. yusiue Kemp, —! entirely concur in 
tills judgment. 


The 22nd August 1864. 

Present : 

The llon'ble F, B. Kemp and F. A. Glover, 
Puisne Jutiges. 

Commitments (Csncelment of)—Circuiar 
Order No. 7. 

Kesoluiion on a \ciicr from the Sessions fudge 
of the 'J4-l\'rgunnain, snhnntting the rvenrd 
of the ease in -ivhnh (tvkul IhinJari has heen 
com mi tied for trial to the ('oitri of Sessions 
for the murder of Mtdnh ('hand, and recom- 
mending that the commit meat he cancelled. 

The Sr*.sic)iis wisl»t <l U> canrrl n « 

apparently t/n the Ko»nfi<l of (he rvhl«’ne<‘ lu-injf insuffi- 
ctenl. As tin* r onunitinrnt was not he was 

onleced to try the e.tsv, Cid ulai OutiM N<». 7 havin^r 
referiMirc tnily to comniitments altn^ethej illej^-al. 

'I’he judge remniks that, if liie east* caint* 
up fui trial, he should deem it his dul\ to 
direct the Jury to aojuil llu* prisonei/aml 
that it would be a w.iste of litue to lecord 
the evideuce. 

We hase read the grounds UjH)u winch the 
Depiit) MagisUate, MouKie Abdotd I.at<*ot. 
has deemed ii piopm to lommii ib.is t ,\se. 

I here is nolhiuL’ illegal m ibis commitnu'in ; 
and without pu'judgmg the case, wliidi ilu* 
Sessions judge appeals t<> have ilom*. we 
can see nothing impU)babU‘ m the v irmim- 
stances detailed bv the Defmiv Magistrate. 
Hie ease must Iw timsi as commitieil. Tbc 
Circular ( )rder No 7, ot the :iul |uuc l.\si, 
lia$ ictereme to eommiimeius which are alto- 
gether illegal, ami not to e.ises ot this tfr- 
script ion. 

The *r^th .\ugusl 1SO4. 

P/ rsen / , 

The 1'. n Kcm|. aiui 1'. A. CKnoi 

Puisne JuJ^t's, 

L^aI NuisAiircs Issue and enforcement of 
mjunction -Section 314, Code of Criminal 
Procedure. 

Queen r.r. Rajah IndotibluKishun J)eb Ko\. 
Pefi/ione/ . 


Appeal against the proceedings of the Deputy 
Magistrate, Sub-division Magoora, Zillah 
Jessore, unth regard to certain property 
belonging to him. 

Section 314 of the Code of Criminal Procedure autho* 
rizes the Magistrate to take immediate measures to 

C revent imminent danger pending the enquiry of a Jury, 
ut not where no Jury has been appointeo, and after 
the danger has passed away. 

The Deputy Magistrate of the Sub-division 
of Magoora, Zillah Jessore, called upon the 
Rajah of Nuldangah, in the first instance, to 
show cause within eight days why certain huts 
erected for prostitutes in a bazar recently 
established by the Rajah in the close vicinity 
of the station of Magoora should not be 
removed. The Deputy Magistrate directed 
tlie removal of the huts on the score that 
^ they were a public nuisance. Before the 
i Rajah could show cause, a fire broke oitt, 

' not in the new bazar, but in the lodging 
i house of a quondam sherisladar. The Deputy 
i Magistrate went to the spot, and observing 
I that the spark from the fire fell in dangerous 
j propiiKjuity to certain (Jovernment buildings, 

. diiecied the agent of the Rajah residing on 
I the spot to remove the whole bazar in one 
j day, 'The agent naturally demurring in the 
1 absence of hi.s principal to cany out that 
I Older, the bazar was levelled to the ground 
; with the as.sisiance of the Police, the agent 
'lined fur disobedience of orders, and the 
i Rajaii torbi.lden by injunction to re-establish 
the bazar on the loimer site. 

1 iic Rajah appealed to the Sessions Judge, 
■who ivlused to inteifero on the score that 
tlu-ic was no appeal to his Court. 

The pleader for the Rajah contends, firsf, 
that the erection of huts for prostitutes in a 
public market is not a nuisance within the 
piovisions of Section 30S of the Code of 
('riminal Procedure. Seiond, iliat if such 
be a nuis.ince, the De[>uty Magistrate should 
li.ue ptiH ceded with reference to the rules 
laul dinvn in C'hapier XX. of the said Code. 

the .second injunction of the Deputy 
Magistiaie for the removal of ilie bazar 
superseded that which wa.s issued with re- 
teiencc to the crciiion of the huts for pros- 
utmes ami was based upon totallv different 
grounds rvc.. flie danger to the public build- 
ings trorn lire, owing to the vicinity of the 
bazar, u is unnecessary for the Court to 
di'cide whether the erection of huts for pros- 
tiiutc'i in a i>azar is a public nuisance or not. 

On the second ground we think that the 
procedure of the Deputy Magistrate has been 
Hit'ga). He permiued the erection of the 
bazar, and appears 10 have pointed out the 
proper Mie for roads and shops. A fire breaks 
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out no/ in the bazar ^ but in the lodging of an 
Amlah. li is not shown that the buildings 
of the bazar were pulled down to arrest the 
conflagration. They were destroyed after the 
fire had ceased, and before the Jury for 
which the Rajah had applied within the time 
given to him to show cause had been ap- 
pointed. It is true that the Deputy Magis- 
trate was competent, under the provisions 
of Section 314 of the Code of Criminal Pro- 
cedure, to take immediate measures to pre- 
vent imminent danger, but such action could 
be taken only ** pending the enquiry of the 
Jury/* Now, in this case, the Deputy 
Magistrate had appointed no Jury, though 
asked to do so, and the measures taken by 
him were taken after the danger had passed 
away. If the bazar buildings, which, it ap- 
pears, are situated more than two bcegahs 
from any public building, are dangerous, the 
lodging-houses of the Amlah, from one of 
which the fire arose, are equally so. 

The proceedings of the Deputy Magistrate 
have been hasty and irregular. II is order 
must therefore be reversed ; and lie will be 
directed to proceed strictly according to the 
rules laid down in Chapter XX, of the Code 
of Criminal Procedure. 


The 30th August 1864. 

Present : 

The Ilon’ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 


Hurt— Grievous Hurt 

Queen versus Bishnoorani Surma and 
Kaleeram Surma. 

Commiih'd by the 0 fit c fa ting Deputy Commts^ 
swner, Durrungt and tried by the Judi- 
cial Commissioner^ Assam, on a charge of 
grievous hurt. 

A disability f >r twenty day's constitutes jrrievinis hurt* 
A disability tot a fortnig^Ut is punishable fur voluntarily 
causing hurt. 

VVe think tliat the conviction in this case, 
of voluntarily causing grievous hurt, is 
illegal. 

On turning to the medical evidence we 
find that, although the prosecutor is reported 
to have been severely beaten, no injuries, 
such as legally amount to grievous hurt, were 
found on his person. 

The Medical Officer further deposes that 
he “ thinks that the prosecutor may have 
been disabled by the injuries from following 
his ordinary pursuits for a fortnight/* but 
the law contemplates a disability for a space 
of twenty days. 

The conviction is altered to voluntarily 
causing hurt, punishable under vSection 323 
of the Indian Penal Code. I‘he .sentence 
must also be modil'utd in as far as the term 
in default of payment of the fines imposed 
is concerned in the case of the prisoner 
Bishtoo Surma. The fine will be 50 rupees, 
in default of payment three months’ rigor- 
ous imprisonment. In the case of Kaleeram 
the fine will be 25 rupees, in default of pay- 
ment three months’ simple imprisonment. 
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The 9lh September 1864, 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Insane Persons. 

Queen versus Noorkhan Chowdrv (Lunatic). 

Committed by the Assistant Magistrate in charge 
of the Sub-division of Madharcepore^ and tried 
by the Sessions fudge of Backergunge. 

When an accused person is found tt) be insane before 
the conioletion of his trial, the Judj^c should po.stponc the 
trial unaer Section 380, and report the case to the Lieute- 
nant-(iovernor under Section 3<>o of the Ciide of Criminal 
Procedure, instead of trj-injf the accused when he is in- 
capable of making? his defence, and accjuittinj^ him under 
Section 394, on the ground that he committed the oftence 
charged when he was incapable of knowing that he was 
doing wrong, and consequently that he has committed no 
offence under Section 84 of the Penal Code. 

I'hi.s pri.soncr wa.s committed to take his 
trial before the Sessions Judge of liacker- 
gungc by the Assistant IMagislralc in charge 
of the Sub-division of Madhareepore in that 
district, on the following charges : — 

/j 7 . — Rioting, Section 147. 
jfid, — Murtler, Section 3 j2. 

jrd. — Culpable Homicide not amounting to 
Murder, Section 304, 

Before the Assistant Magistrate his de- 
fence was — 

“ I know nothing about the case of the 
murder of Aoly. 1 have no witnesses. 
“ Plaintiff has suborned evidence." 
w There wa.s no plea of in.sanity ; and the 
witnesses do not appear to have stated that 
the prisoner was insane, or had been so at 
any time. 

Before the Sessions judge the prisoner, 
\vho was assisted by a pleader, on being called 
upon to plead to the charges which were 
explained to him, pleaded ** not guilty," and 
claimed to be tried. 

The Sessions Judge took the evidence of 
three witnesses. They all identify the pri- 
soner as having taken an active part in the 
riot with wounding. 

The first witness says nothing as to the 
prisoner’s insanity. 

The second witness, New^azuddee, to a 
question put by the prisoner’s vakeel, says : 

I* The prisoner has been a fool (pagul) for ten 


or twelve years. He has no understanding 
{booj-sooj-nai). He remains silent (mu/e). 
Has knowm prisoner for twenty or twenty-five 
years.’* 

The third witness, Deahoola, says: — Noor- 
khan is an old man, and w'ithout understand- 
ing. He has been in this state for a long 
time." 

'rhe trial was postponed, and the Civil 
Surgeon called on to report on the state of 
prisoner*.? mind. The prisoner was sent to 
him foi that purpose. 

The Civil Surgeon, on the 26ih May, re- 
ports : — “ 'I’he prisoner is an insane, and has 
iieen so probably for a long time." 

The Civil Surgeon nvus e.xamined on the 
3 1 St May. He dej)Oses : “ 1 am of opinion 

prisoner is insane, and incapable of making 
a defence. It is tiuite possible that he may 
have been insane for a long time. I cannot 
say whetlicr he was insane in April 1861 
(when the crime occurred)." 

1'lie assessors accpiil : no reasons given. 

The Judge finds that, “ from the evidence, 
it is clear that the pii.soner was present at the 
riot, but the witnesses state that he has been 
mad for many years, and the evidence of the 
Civil Surgeon tonjirms this. 1 am of opi- 
nion that lie committed the offences with 
which he is charged, but that he was then 
inca{>able of knowing that he was doing 
wrong. Therefore, under Section 84, Indian 
Penal (^ode, he has committed no offence, and 
is acquitted under Section 394 of Procedure 
Code.” 

The Judge directs that the jirisoncr be 
kept in safe custody, and the case be reported 
to the Lieutenant-Governor of Bengal for his 
orders. 

I'he Tdeutenant-Governor remarks that the 
Judge should have proceeded with the case 
under Section 389, Procedure Code, and not 
have tried and acquitted the prisoner, inas- 
much as the Judge found the prisoner to be 
of unsound mind and incapable of making his 
defence. I'he Lieutenant-Governor cannot 
understand how a man could be tried who 
was incapable of making his defence. The 
proceedings appeared to the Lieutenant-Gov- 
ernor so irregular as to render it impossible 
for him to issue any order for the disposal of 
the prisoner. A reference was made to the 
High Court. The lunatic to be kept in .safe 
custody pending the result of this reference. 


VoLl. 
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Mr. Justice Trevor, in the Knglish Depart- | 
inenl, observes liial the prfjcue^ lings of the j 
Judge were most irregular. Uiulcr Section | 
389, the judge should have confined his 
attention to the mere ta< t of prisoner’s un- 
souridn<!sM of mind at the lime he was com- 
for trial ; and if satisfied of that, he 
should have posl[)oncd the trial 'I’he Judge 
lias g<»nc beyond this, and has tried the 
prisoner. 

file case has been laid before us for final 
orders. 

\V(.* are of 0(»inion that the procceding.s of 
ific Judgf aie irregular, d'hc prisoner was 
found to he insane fjcfore die trial was corn- 
[ileted. J he Judge should have postponed 
the trial uinlor the provisions of Section 384;, 
and iiavc rci)orte<l the « ase f(»r the orders of 
the laeulenanl-t loveinor of Hengal under 
the provisions of StM non 39 . ot the (’fxle 
of (’riniinal Poxediire, Instead of tlotng 
tliis, the judge has dec hied that the prisont'r 
coinrnitte<l tie' fjfTences wid' uhicli lu* is 
charged when h<' was incapable of making 
bis delerue. ’J'lu' piocecsbne- of the jinlge 
inusl he (jiiashcsl, and Ire will be diii'cled to 
proceed undei the abr»\ e-nauied Sections of 
the t 'ode. 

(’npv (»f thi'* resolution to l>e for war leal to 
the Judge and to the Lieutenant* f lovcriror <»t 
lien gal. 


'I’lie <;th September itSb.} 

Present . 

The ll<ni‘l)le I*. Jk Kcni[> and I*. A. (Hover, 

Puisne y tuiges. 

Jurisdiction of Magistrates — Maintenance of 
Chowkeedar in possession of Chakeran land 
— Appeal (to Superintendent of Police) Lan- 
guage of Order in Miscellaneous Cases 
Enquiries into cases involving Civil Inju- 
ries. 

(jucen vfisu^ Xemindar ol C’olgong, 

Cnnmtited by ti e M .stt r.ty , .tnij iri>'d by the 
St‘SSfi>ns of ib et hboi^in , <'// a <»/ 

9 esuiuHi^ n of chiikeuin bind. 

A Vlrtio -tnih* rrui nmintnin n « tiowkcrdai in the pos- 
al Ins « h.ikrran l.unl i/. <•., Unit s<-i apait for his 
(Siibvistf'nrr Iw l\is jrt'nnnd-ir ). Any ‘'Ut h mder of the i 
Ate Aitpt’.thilvli' to the Nupt-rintfiulcnt of Ptjhce. j 
In M»s< eUurus>us » i%si> (not a judn'ial pfcn'ctslinc). ! 
the Maic»»frntr is not required to rts.«ird his fiimt order in 

Ivngfish. 

A Magistralx* Is not jirohilnted from enquirinjj into 
Snv ca*e •'! apr^arent inpi^tirr nnd t>pptt*ssinn hrouj^ht 
befort' him, tvra ^^hrir llic mju!^ compUined of is of a 
civil «,a»oe, pro\nl<%l he *.rops hic pn»ct.:cding4, directly 
he ascertains the nature of the claim, 


This was a reference from the Sessions 
Judge of Beerbhoom, recommending the can- 
cel rnent of four different orders Issued by the 
Magistrate of that district, in Miscellaneous 
ca.se.s, as illegal. 

The first case (No. 6261 is one in which 
the Magi.slrate first summoned, and after- 
wards ordered the arrest of a zemindar for 
not making up the proper quantum of cha- 
! keran” land to a chowkeedar employed within 
j his estate. The Sessions Judge holds that 
I the Magi.straie had no right to entertain such 
i a complaint, and he olrjecls to the practice of 
j suinrnoning zemindars on such charges. 

I Now, it is true that Circular Orders to Su- 
perintendent ot Police, Lower Provinces, 14 
of i83q, and 8 of 1841, forbid any Police in- 
terference, either with or without the orders 
of tin* Magistrate, with the payment of 
chowkeedar’s wages. Put a Magi.slrate is 
aiuhori/ed to lake up these cases, and to 
maintain chow k(*cdars in possession of lands 
.vet apart for their subsi.stence ; and in this 
ta.se we thud; that the .Magistrate had the 
right to inlerl'ere and protect the chowkeedar 
in the enjovmcni of the lull (|uantity of land 
which his /einiirdar had stipulated to give 
him. We observe, moreover, that any such 
ohl<‘i passed by tbe Magisirato for maintaining 
a t liowkei'dar in possession of land set apart 
for his subsisteiue is appealable to the Super- 
intendent of Police. We do not see how or 
why the Magistrate acted illegally in the 
present instance-; and. though we think that 
the custom of summoning zemindars in .such 
cases is objectionable, it does not appear to 
us illegal. 

Wiilr regard to the Sessions Judge’s re- 
mark that the provisions of Act XXXllI. 
of 1854 have been disregarded, we think that 
this was not a case that required the Magis- 
trate to rei.()rd his final order in Knglish. It 
was ,i mi.scellancrHis case simply, and in no 
sense a judicial proceeding. 

These remarks apply equally to the second 
case referred (No. 570), We sec nothing 
illegal in the Magistrate's proceeding.s. 

With regard to case N<}. 607, we observe 
tlial all the Magistrate did vvas to send for 
the zemindar’s gomashta. and direct him to 
appoint a chowkeedar. On being questioned 
by the Magistrate, the man stated that a 
chowkeedar hati been appointed, on which he 
was forthwith discharged. The Sessions 
Judge holds that Magistrates arc not com* 
peteni to lake measures of this kind. 
states that, although Regulation XX. of 1817 
requires zemindars to appoint chowkeedRYE, 
it provides no i>cnalty for non-compliance. 
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Doubtless this is so. And the law has been 
laid down fully in the S. N. R., Voi. 4, p. 
175, But we do not see how this argument 
affects the present case. There was no 
punishment inflicted on the gomasta ; he 
was merely summoned to give his reasons 
why he had not appointed a chowkeedar, 
and the end of the matter was, that a man 
was appointed ; no punishment was either 
threatened or inflicted. 

In case No. 606 the Sessions Judge ob- 
jects to the Magistrate’s proceedings on the 
ground that the question between the parties 
was purely a civil one, and ought not to 
have been entertained in a Criminal Court. 
The complainant, it appears, was a newly- 
appointed chowkeedar, who, on going to take 
possession of his land, found the defendant 
in possession under an agreement for a 
yearly rent enterctl into with the chowkee- 
dar's immediate predecessor, 'rhere seems 
to have been some dispute about the pay- 
ment of this rent. Anyhow, the chowkeedar 
complained that he was kept out of posses- 
sion of the land set apart in payment of his 
services as chowkeedar. The effect ot the 
Magistrate’s order was to give him entire 
possession, with a warning against damaging 
the properly. 

We Itave already stated our opinion that 
a Magistrate has j)ower to maintain a village 
chowkeedar in possession of the land set 
apart for his subsistence, and this is all that the 
Magistrate has done. It was for the other 
party, if he felt aggrieved, to aj)idy to the 
Civil Court. The chowkeedar was bound to 
complain to the Magistrate. 

In case No. 628, we cannot sec why the 
Ses.sions Judge has made the reference. Ad- 
mitting that the injury was of a civil nature, 
there is nothing in the law that prohibits 
a Magistrate from enquiring into any case of 
apparent injustice and oppression that is 
brought before him ; and the Magistrate did 
not attempt to adjudicate the matter, or to 
decide on the respective titles of the parties 
concerned. He stopped the proceedings 
directly he ascertained the nature of the 
claim. We consider that this reference was 
unnecessary. 


The 9th September 1864. 

Present: 

The Hon’ble F, B. Kemp, Puisne Judge. 


Beiiijg a member of an unlawful assembljr— 
Rioting, armed with a deadly weapon. 

Queen tiersus Mullookram Doss and others. 

Committed by the Joint Magistrate, and fried 

by the Sessions Judge qfSylhet, on a charge of 

being members of an unlawful assembly, &c. 

This Court has no jM>wer to enhance a sentence 
(thotijrh it may consider it much ttx) h^nient) on ^rsons 
convicted under Sections 143 and 14S of the Penal Code. 

The prisoners have been convicted by the 
Sessions Judge of Sylhet under Sections 143 
and 148 of the Indian Penal Code, and the 
aggregate sentence is two years’ rigorous 
imprisonment. 

d'hey have been heard through .1 pleader, 
who contends that the judge has rejected 
the evidence as to the murder of (lopal 
Singh, and the plunder of the kulcherry. 
He should have rejected the whole evidence 
on the principle of “ falsuni in uno, /ahum 
in omnibus." 

I have read the evidence, and I am satis- 
fied that a very serious riot was committed 
by the prisoners and others, who are the 
partisans of Baboo Kishlo Chunder Ghose, 
a local zemindar of .some influence. I'he 
Sessions judge appears to have discredited 
the evidence to the wounding of Gopal Singh 
and the ])lumler of the kulcherry. 1 must 
say that 1 see no good reason for discrediting 
that part of the evidence. But, he thi.s as it 
may, making allowances for exaggerations 
which will occur in ca.ses of this dc.scrip- 
tion, there is clear and direct evidence of a 
.serious riot attended with wounding. One 
man, Tceluck, was seriously wounded, as 
reported by the Civil Surgeon. 

It apjiears that Baboo Khclul C.’hunder 
(ihose, of Calcuita, has purchased a zemin- 
daree in the .Sylhet district. He has been 
opj>osed by a neighbouring zemindar, Baboo 
Ki.shto Chunder Ghose. The former Baboo 
held his kulcherry in the house of the vvit- 
ne.ss Kasinath. This gave offence to Baboo 
Kishto Chunder, whose partisans attacked 
the kulcherry, armed with .soolfees, swords, 
and other dangerous weapons. 

The evidence for the defence is such as 
might be expected, and is quite insufficient 
to clear the prisoners. 

I think the sentence much too lenient, but 
I have not the power to enhance it. 

I also observe that Mullookram, the prin*- 
cipal actor in the riot, is sentenced to the 
same term of imprisonment as the other 


ViA I. 
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prisoners, who took but a subordinate part 
in the riot. 

The Judge’s conviction at the end of the 
proceedings does not correspond with column 
lo of the abstract statement. I confirm the 
conviction and sentence, and I reject the 
appeals. 

The 12 th September 1864. 

Present : 

The Hon’ble G. C'ampbell, Puisne Judge. 
Evidence — Former depositions of witnesses. 

Queen versus Radhy Dharee. 

Committed by the Officiating 'foint Magistrate 
of Monghyr^ and tried by the Officiating 
Sessions Judge of I-thangul pore, on a charge 
of house-breaking by night in order to com- 
ini t theft. 

'I'he forincT (lc[)ositiori of a witncs.s bhould not be read 
until after his examination in Court. 

1 do not consider that the evidence was 
legally and properly taken in this case. 
'Fhe Judge ought not lo have begun by read- 
ing the former depositions of the witnesses. 
The prisoner was entitled to the benefit of 
fresh evidence, and lo anything which he 
might have made of any discrepancies or 
deiiciencies thence appearing. After taking 
the fresh evidence, former depositions might 


then be referred to, for the purpose of 
refreshing the witness’s memory, obtaining 
from him an explanation of discrepancies, or 
contradicting his present testimony. But till 
he has been examined on the case against 
the prisoners then in Court, he should not 
hear his former evidence. 

As, however, some questions were put to 
the witnesses, and their testimony regarded 
facts, which, if true, are simple, 1 will not in 
the present instance reverse the conviction on 
this ground alone, hoping that the prisoner 
has not been substantially prejudiced. But 
I have had considerable doubts about it, and 
it must not be supposed that every other 
case so irregularly tried will stand. 

Looking, then, to the merits of the case, 
1 find that it is one of a doubtful charac- 
ter — an alleged recognition at night, and the 
discovery of certain property in the house 
of the prisoner’s near relations in the same 
yard as his own house ; ahjo his subsequent 
conduct in flying from justice. These last 
circumstances may give color to the story of 
the recognition, but, unless we believe the 
recognition, they would not suffice. Upon 
the whole, 1 think, I am satisfied in consi- 
dering the case one which might fairly go 
on the evidence to the Judge and the assess- 
ors, and that, they having unanimously 
found the prisoner guilly, the case is not 
one for the interference of this Court. I dis- 
miss the appeal. 
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The 19th September 1864. 

Present : 

The Hon'ble G. Campbell and F. A. Glover, 
Puisne Judges. 

Levy of cost of Police from individuals. 

Queen versus Rohimkant Ghose and Radha 
Mohun Ghose. 

Committed by the Magistrate^ and tried by the 
Sessions Judge of Beerbhoom^ on a charge of 
breach of the peace. 

A Mag’Istrate has no power to realize the cost of a 
constable from an indiviaual. 

It is quite clear that the order of the 
Magistrate to realize the cost of a constable 
from Rohimkant was illegal, and that the 
money levied from that individual should be 
returned. The Magistrate must not in these 
matters act according to his own ideas of 
what is ‘‘ fair and equitable,” but must keep 
within the law. He could only authorize 
deputation of police at the expense of the 
party making the application, under Section 
13, Ad V. of 1861, or obtain sanction of 
Government, issued through the Inspector- 
General of Police, to deputation of extra 
police and assessment of the cost under 
Section 15 of the same Ad, or simply have 
sent the ordinary police to keep the peace. 
The Superintendent of Police should also 
be particularly instructed in such matters to 
keep within the limits of Section 16. 


before the Magistrate in the first instance, or 
those afterwards sworn to at the Sessions — 
the object being, if possible, to avoid an alter- 
native conviction. No evidence on either point 
appears to have been taken on the first occa- 
sion ; the conviction was based solely on the 
contradictory statements themselves. 

The question of law as to whether Section 
72 of the Penal Code was applicable to such 
cases has already been disposed of, and it 
only remains to decide which of the pri- 
soners’ statements is best supported by evi- 
dence. 

In my opinion, the case is precisely in 
statu quo. 

The Sessions Judge has recorded a quan- 
tity of evidence (without pronouncing any 
opinion himself). But it tells either way, 
some of the witnesses deposing that Nazeeb- 
oollah did point out the property, others 
that he did not. 

I think, therefore, that we must revert to 
the original situation, and convict the prison- 
ers on the alternative charge, it not being 
possible on the evidence recorded to decide 
which of the two statements was false, and 
which true. 

I would therefore uphold the original con- 
viction and sentence of the Sessions Judge, 
and reject this appeal. 


The 23rd September 1864. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
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The 20th September 1864. 

Present : 

The Hon’ble F. A. Glover, Puisne Judge. 

False evidence — Alternative conviction. 
Queen versus Narain Doss, Okhoy Bhooya, 
and Narain Mytee. 

Committed and tried by the Sessions Judge of 
MidnaporCf on a charge of giving false evi- 
dence. 

False evidence. It being impossible to decide which of 
the prisoners’ two statements was false, and which true, 
the prisoners were convicted on the alternative charge. 

This case was remanded by Mr. Justice 
E. Jackson in order that evidence might be 
recorded to show which of the prisoners' con- 
tradictory statements was false— those made 


Puisne Judges. 

Insane persons. 

Queen versus Sheikh Mustafa. 

Committed by the Deputy Magistrate of Kendro- 
parr ah f and tried by the Sessions Judge of 
Cuttack f on a charge of murder. 

On the acQuittal of an accused person on the ground 
of insanity, tne Court should proceed under Section 394 
of the Code of Criminal Procedure, and report the case 
to Government. 

We have considered this case most atten- 
tively. We hold that the prisoner committed 
the act with which he is charged, but we 
acquit him upon the ground that, at the time 
at which he is charged to have committed 
the offence, he was by reason of unsoundness 
of mind incapable of knowing the nature of 
the act charged, or that he was doing what 
was wrong or contrary to law, 
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THr Se»$ions Judge will proceed accord- 
ing to the provisions of Section 394 of the 
C^e of CriminEl Procedure, and report the 
case for the orders of Government. 

The remarks of this Court will be forward- 
ed hereafter. 

The 26th September 1864. 

Present •* 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne fudges. 

Errors, quashing of proceedings — Jurisdiction 
of High Court (Questions of evidence). 

Aneef Putney versus Ramsoonder Chucker- 
bully, <&c. 

Committed by the Deputy Magistrate of Seraj- 
gunge, and referred by the Judge of Raj^ 
shahye. 

The error of a Deputy Magistrate in proccedinff by 
warrant instead of by summons, furnishes no }j;round for 
quashing his proceedings. 


The High Court has no power to interfere on a ques- 
tion of evidence. 

We see no reason to interfere with the 
Deputy Magistrate’s order in thi$ case. 

Admitting that, under the circumstances, 
the Deputy Magistrate should have proceeded 
by summons, and not by warrant, the error 
would furnish no ground for quashing his 
proceedings — Section 426 of the Criming 
Procedure Code expressly providing that 

no sentence of a competent Court shall be 
reversed or altered on account of any error 
or defect in the proceedings, unless,*' ic., &c. 
{vide the Aft). 

With regard to the concluding portion of 
the Sessions Judge’s remarks, we observe 
that the witnesses deposed to the presence of 
Puddolochun at the assault, and that, so far, 
the evidence against him was better than 
that adduced in his favor. But, were it other- 
wise, this Court would have no power to 
interfere, the question being one simply of 
evidence, and there being no error in any 
point of law. 
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The 26th September 1864. 

Present : 

The Hon'ble F. B. Kemp, Puisne Judge, 

Chargee of Judg^e — Misdirection to the Jury. 

Queen versus Bustee Khan. 

Committed by the Magistrate^ and tried by the 
Sessions Judge of Nuddea, on a charge of 
extortion and obtaining gratification, other 
than legal remuneration, as a motive to do an 
official act. 

In g^iving a warning to a jury not to disbelieve a lna^^ 
of otherwise consistent evidence, because in <»ne or two 
minor and immaterial points the witnesses made different 
statements, a Judge exercises a wise discretion, and 
affords no ground for the objection of misdirection to 
the Jury. 

This trial was held with the assistance of 
a Jury. The j)leader for the appellant takes 
two grounds : — 

1st , — Misdirection to the Jury. 

2nd . — That the sentence is unnecessarily 
severe. 

On the first ground the pleader contends 
that, as the Jury system is new to the 
country, and the native character is to do 
what the hakeem wishes, the Judge’s charge 
in this case amounts to a “ hukum " to 
convict. The i)assage in the charge which 
the pleader more particularly objects to is 
the following ; — 


jflicer. This shows that, rightly or wrongly, Vol, I. 
.hey weighed the evidence. The contention 
)f the pleader on the first ground is therefore 
rholly untenable. 

On the second ground I am of opinion that 
he punishment is not too severe. The pro- 
ecutoFs son died a sudden but a natural 
eath. The father, instead of burying the 
•ody, at once informed the police. The pri- 
ioner extorted money from the father under 
threat that, unless he paid the money, the 
)ody of his son would be sent into the sud- 
er station on the heails of the principal 
yots of the village.” In addition to this, 
he prisoner and his companions were feasted 
t the expense of the ])rosecutor, who had to 
niy the moodie’s hill. If such oppression is 
ommillcd by the police, is it to be wondcrcil 
i that the community are reluctant t(^ give 
nformation of crimes or of sudden, though 
•erhdps [)erfectly natural, deaths 1 

1 reject the appeal. 


'J'lie 26th September 1864. 

Present : 

The Ilon’blc F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Evidence fof Wife against Husband) — Culpable 
Homicide not amounting to Murder. 

Queen versus Gour Chundcr Polic and 


“ A large number of witnesses have swori 
to the facts before related, and if a minf;r dis- 
crepancy in their statements is here am 
there discoverable, 1 do not think that siicl 
stress should be laid uj^on them as the vakee 
for the defendant urges, or that you shoiiU 
on such grounds only reject the whole o 
their testimony.” 

1 am of opinion that, in giving this warn 
ing to the Jury not to disbelieve a mass o 
otherwise consistent evidence, because ii 
one or two minor and immaterial points th< 
witnesses made different statements, th< 
Judge used a wise discretion. Native Jurie. 
are too apt to jump to the conclusion that 
because a case is weak in one i>oint, the whoh 
charge is false. That the Jury in this cas' 
exercised their own unfettered judgment i 
clear, for they acquitted the head polic< 


Dwarkec Polie. 

Committed by the Deputy Magistrate and tried 
by the Sessions Judge of Dinagepore, on a 
charge of culpable homicide amounting to 
murder, &'c. 

'rhe evidence of a wife is not admi-ssilile againbt her 
husband in ciuioboration of other evidence. 

isoners having confessed that, having caught 
I in the fart of having sexual intercourse 
tt\ one of them, they then and there killed 
him. Hki. ) that the very grave provocation given to 
them was uh as to reduce their crime fioin murder to 
culpable homicide not amounting to murder. 

The prisoners, who are uterine brothers, 
have been convicted by the Sessions Judge of 
Dinagepore of murder, and the sentence sub- 
mitted for our confirmation is death. 

The prisoners are young men. Dwarkee 
is only 17 years old. 'Phey both confessed 

Or. 8. 
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before the Deputy Magistrate to this effect, 
that, having caught the deceased Lamaroo 
in the fact of having sexual intercourse with 
the wife of the prisoner Dwarkee, they 
then and there killed him. The body of , 
the deceased was subsequently removed by 
the prisoners from the scene of the crime, 
and thrown into a neighbouring piece of 
water, with a view to conceal the crime. 

Beyond these confessions there is no reli- 
able evidence of the prisoners’ guilt; and, 
in justice to the prisoners, their confessions 
must be taken in their entirety. The Ses- 
sions Judge has examined the wife of the 
prisoner Dwarkee as a witness, and because 
in open Court, and in the presence of her 
relations, she does not admit that she had 
criminal intercourse with the deceased on 
the very day and time of the murder 
(though she freely admits that she had an 
intrigue with the deceased, and unblushingly 
names the spot in this case under a clump 
of bamboos where they used to meet for the 
purpose of carrying out this intrigue), the 
Judge considers that he has no alternative 
left but to look upon the case as “one of 
murder of the darkest dye.” 

We think that the evidence of the wife 
against her husband should not have been 
recorded. It is true that there are cases pub- 
lished in the earlier reports of Nizaniiit Adaw- 
lut in which the evidence of the wife has 
been received against the husband in 
“ corroboration " of other evidence ; but this 
practice has been reprobated by later deci- 
sions of the same Court, and is certainly 
opposed to the general principle of all crimi- 
nal law. The Judge luis quoted Section 20, 
Act II. of 1855 ' Section refers to 

civil proceedings. I'lie Judge would hardly 
condemn a wife who coiuinitied perjury 
for her husband ; and, on the other hand, he 
would most likely discredit her if she ap- 
peared loo willing a witness against her 
husband. 

Taking then the confessions of the prisoners 
which appear to have been voluntary, and 
which arc quite consistent with the probabi- 
lities of tliis case as disclosed in the evidence, 
we hold that the very grave provocation 
given to the prisoners was such as to reduce 
their crime to culpable homicide not amount- 
ing to murder, and taking all the circum- 
stances of the case into consideration, we 
sentence them, Gour Chunder to 5 years’ 
rigorous inprisonment, and Dwarkee, in con- 
sideration of his youth, to 3 years’ rigorous 
imfKrisonment, 


The 26th September 1864. 

Present : 

The Hon’ble F. A. Glover, Puisne Judge. 

False information respecting an offeree 
committed. 

Queen versus Cheetour, Chowkeedar. 

Committed by the Deputy MagistraiCt and tried 

by the Sessions ^udge of Tirhooty on a charge 

of giving false evidence, 

A prisoner's intention is immaterial to his conviction 
under Section 203 of the Penal Code, of having given 
false information respecting an offence committed. 

I see no reason to interfere with the Ses- 
sions Judge’s order in this case. It is proved 
by evidence of the village headmen, that the 
prisoner, who \vas chowkeedar of the place, 
was called by them to view the body before 
being sent to report at the police station. 
This does away with the ground of his de- 
fence that he saw the corpse from a distance 
only, and did not observe the wounds in the 
throat and jaw, or suspect that the deceased 
had had foul play. It is impossible to believe 
that, after seeing the body within a distance, 
as he himself admits, of 10 or 12 feet (two 
luggees), and hearing besides the remarks of 
the villagers who were standing by, he could 
have gone off to the lhanna in ignorance of 
what had happened ; at all events, he must 
have known that the death w’as a very suspi- 
cious one. In the face of this, he reported 
that the man had died of cholera, and that 
there was nothing suspicious in the matter. 

That he did so report is proved by the 
evidence of the police officers in attendance 
at the station, and by the authenticated copy 
of the police diary in which his report is 
mentioned. 

It is difficult, no doubt, to understand wffiat 
the prisoner’s motive could have been in 
thus making a statement, the falsity of which 
admitted of such very easy proof. But, 
unless I am to believe that all the prosecu- 
tor’s witnesses have perjured them.selves for 
no conceivable reason, I must conclude on the 
evidence that the prisoner, knowing or having 
reason to believe that a crime had been com- 
mitted, gave information regarding it which 
he knew or had reason to believe was false. 
His intention in so doing is immaterial to 
the present conviction, under Section 203 of 
the Penal Code. 

The appeal is rejected. 

The 26th September 1864. 

Present : 

Ihe Hon ble F. B. Kemp, Puisne 
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Unlawfnl a88embly*-*RiotiiiR. 

Queen versus Khemee Sing and others. 

Committed by the yoint Magistrate^ and tried by 
the Sessions yudge of Tirhoot^ on a charge of 
obstructing a public servant in the discharge 
of his functions* 

An assembly lawful in its inception may become un- 
lawful by its acts. If force is used, the higher offence of 
rioting has been committed. 

1 have read the evidence in this case. 

The assembly may not have been an un- 
lawful one in its inception, but it clearly 
became so by the acts of the prisoners ; and, 
as force was used, the hiijher offence of rioting 
has been committed. The conviction and 
sentence appear to me to be good. T refuse 
to interfere, and reject the appeal. 

The 28th September 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 

Insane persons. 

Queen versus Sheikh Mustaffa. 
Committed by the Deputy Magistrate of Kendra- 
parrahf and tried by the Sessions Judge of 
Cuttack y on a charge of murder. 

The absence of all motive for a crime, when corro- 
borated by independent evidence of the prisoner’s previ- 
ous insanity, is not without weight. 

We have already expressed an opinion that 
the prisoner was not sane when he commit- 
ted the crime with which he is. charged, and 
have acquitted him on the ground that, at the 
time he committed the offence, he was inca- 
pable, by reason of unsoundness of mind, of 
knowing the nature of the act committed by 
him, so that he was doing what was either 
wrong or contrary to law. We directed the 
Sessions Judge to proceed under the provi- 
sions of Section 394 of the Code of Criminal 
Procedure. 

We now record a few remarks for the in- 
formation and guidance of the Judge. 

The prisoner is charged with the murder 
of his wife and mother; his child was also 
wounded, but recovered under medical treat- 
ment. When the case was first before our learn- 
ed colleagues, Justices Loch and Seton-Karr, 
they deemed it proper to remit the case in 
order that further evidence might be taken 
as to the sanity or otherwise of the prisoner. 
The Sessions Judge, Mr. Robert Alexan- 
der, has carried out their instructions most 
carefully ; indeed his proceedings throughout 
the case are highly creditable to him. 


We have most carefully considered the 
evidence in this case ; and, though we are fully 
impressed with the danger to public safety 
that might arise, were we to infer insanity 
simply because there was no known or pro- 
bable motive for the crime, we cannot but be 
of opinion that the absence of all motive, 
when corroborated by evidence of an inde- 
pendent character of the previous insanity 
of the prisoner, is not without weight. 

In this case, although the medical officer 
reports and deposes that, during the month 
the prisoner has been under his observa- 
tion, he has shown no symptoms of insanity, 
he hesitates to say that the prisoner may 
not have been insane at some former period. 
The neighbours depose to his insanity, and 
give instances of conduct on his part which 
are quite inconsistent with the theory that 
the prisoner is sane. His wife and mother, 
in their dying declarations, state that he 
was a good husband and son ; that he never 
quarrelled with his wife ; that he was quiet, 
but subject to fits of temporary insanity. 
With their dying breath, they emphatically 
deny that he committed a voluntary and 
premeditated murder. With all the evi- 
dence before us, we cannot but acquit the 
prisoner, leaving the Judge to lake such 
steps for his future safe custody as the law 
sanctions. 


The 28th October 1864. 

Present : 

The rion’ble G. Loch, Puisne Judge. 

Finding of Jury— Enhancement of 
Sentence. 

Appeal from an order passed by the Sessions 

Judge of Dacca y dated the 20th July 1864, 

Muneeram Chung, Appellant. 

If a Sc'ssions Judffe thinks that a Jury is wrong" in 
convIcL...,; .i t,.i..oner of culpable homicide, and not of 
murder, though he cannot interfere with the findin^r, he 
may sentence the prisoner to transportation for life 
instead of to ten years* transportation. 

'I'hc High Court cannot enhance a leg'al sentence. 

'The prisoner has been convicted of cul- 
pable homicide by the Jury before whom he 
was tried, and has been sentenced to ten 
years' transportation. The Sessions Judge 
thinks the verdict wrong, and that the prisoner 
should have been convicted of the higher 
crime of murder. If the Judge thought so, 
though he could not interfere wirh the find- 
ing, he might have sentenced the prisoner to 
transportation for life. This Court cannot 
enhance the sentence passed on the prisoner, 
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tMl which is perfectly legal The petition of 
appeal points out no defect either in the 
findings or charge, or sentence, that is con- 
trary to law, and, in the absence of any such 
specification, 1 reject the appeal 


The 4th November 1864. | 

Present : 

The Hon'ble G. Loch and F. A. Giover. 

Puisne Judges. 

Unlawful assembly— Culpable homicide 
not amounting to murder. 

Appeal from an order passed by the Sessions 
Judge of Dacca t dated the ist July 1864. 

Foiz All, alias Imdad Ali, and others, 

A ppellauts. 

To convict a prisoner of bcin^ a member of an un- 
lawful aa*wmbly, and of culpaljle homicide not amoiint- 
infr to murder, it must be shown that ht' had an illej^al 
object in common with, and took part in the illegal act 
done by, the others. 

Air. Justice Loch . — The facts proved in 
this case are: isl, that the deceased, his son 
Affiuooddeen, witness No. i ,an<l Kali Koomar 
Chuckerbutly, witness No. 8, went to llillal- 
ooddeen’s house to demand rent duo by him to 
Kali Koomar. He promised t<j pay. While 
they were there, Tumcezooddeen, prisoner 
No. 24, who also cultivates sonic laud from 
Kali Koomar, made his appearance, and 
Kali Koomar demanded from him ihe ba- 
lance of his rent which had been assessed by 
arbitrators, of whom Affazooddecn was one, 
at Rs. 5. This sum Tumcezooddeen re- 
fused to pay, and the parlies abused tme an- 
other, I'umeezooddecn being joined by the 
other prisoners, who assisted him in abusing 
the opposite party. 2nd, that, as the decea.sed, 
his son AfFazooddeen, and Kali Koomar, 
were leaving Ilillalooddeen's premises, and 
had gone a short distance from it, Muncer- 
ooddeen, prisoner No. 25, ordered them to 
be seized, and the prisoners, Foiz Ali, 
No. 22, Jubber Ali, No. 23, and Tumeez- 
OOddeen, No. 24, appear to have gone 


forward to obey the order. Foiz Ali evident- 
ly thought that the best mode of securing 
the person of the deceased was by knocking 
him down first, which he did, and killed him 
with the blow. 3rd, that, when Affazooddeen 
ran up to the assistance of his father, he was 
attacked by Jubber Ali and Tumeezooddeen, 
armed with bamboos, from one or other of 
whom he received a severe blow. But neither 
Hillalooddeen nor Nusseerooddeen appears 
to have taken any part in the assault upon 
the deceased or his son, and the evidence 
goes to prove that they were unarmed, and 
mere spectators of the attack. 1 do not 
think that these two prisoners can be con- 
.sidered members of an unlawful assembly. 
It is true that the six prisoners joined in 
abusing the deceased, his son, and Kali 
Koomar, but till Muneerooddeen gave the 
order to seize the <leceased, they had no 
illegal object in common, and these two 
prisoners do not appear, from the evidence, to 
have done anything by which it could be 
construed that they took part in the illegal 
act done by the others. I convict Foiz Ali 
of culpable homicide not amounting to murder, 
under Section 304, and Jubber Ali, Tumeez- 
ooddeen, and Muneerooddeen of abetment, 
and confirm the sentences passed upon these 
prisoners by the Sessions Judge. 1 think 
that Hillalooddeen and Nusseei ooddeen 
should be acquitted. The case will be sent 
to another Judge for his opinion regarding 
these two prisoners. 

Mr. Justice Glover . — I concur with Mr. 
Justice Loch^ in acquitting the prisoners 
Hillalooddeen and Nu.sseerooddeen. So far 
from assisting in the object of the illegal 
assembly, they appear, from the evidence, to 
have exerted themselves in the first instance 
to prevent a disturbance, and there is nothing 
to show that, when the deceased was pursued 
and knocked down by Foiz Ali, they took 
any part in the attack, or were anything 
but mere spectators. 

Hillalooddeen and Nusseerooddeen should 
be immediately released. 
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The a4th October 1864. 

Present : 

The Hon'ble G. Loch, Puisne Judge. 

TrUUs by Jiuy—AppeaL 

Queen versus Gopaul Bhereewalla and Bhelu 
Bhereewalla. 

Committed by the Magistrate^ and tried by the 

Sessions Judge of Nitddea, on a charge of 

culpable homicide. 

In a case tried by Jury, unless the parties who appeal 
point out in what respect the law has been contravened, 
the appeal should be rejected. 

The Judge has placed the case clearly 
and fully before the Jury. He has pointed 
out most properly the right that parties 
have to protect their own property, and how 
far that right extends, an^ has shown how 
it has been exceeded in the present instance. 
The Jury, on a consideration of the evidence, 
have convicted the prisoners on the charge 
of culpable homicide not amounting to 
murder. 

The prisoners have appealed, but have not 
shown in what respect the finding or sen- 
tence is contrary to law. 

As appeals in cases tried with the assist- 
ance of a Jury can only be on points of 
law, every petition of appeal should state 
distinctly in what respect the law has been 
contravened. It is not for the Court to 
hunt through the record, and find out any 
illegality that may arise; but it is for the 
parties who appeal to point out wherein 
there has been a departure from the law 
and, unless this be done, the appeal, except 
under special circumstances, should be reject- 
ed. 1 reject the petition of appeal, which 
states nothing but a desire to appeal because 
the parlies have been convicted. 


The nth November 1864. 

Present: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 


Queen versus Akbar Kazee. 


Committed by the Magistratet and tried by ike 
Sessions Judge of Dacca, on a charge of rape 
and house-breaking by night. 

Sexual intercourse by a man with a woman without 
ler free consent, i. e., a consent obtained without puttin§r 
iier in fear of injury, amounts to rape ; and the Judsre 
should leave the question to the jury, and not direct them 
to find that the woman’s consent, after a considerable 
struifg^lc* renders the charge of rape nugatory. 

Mr. Justice G lever, — I see no reason to 
nterfere in this appeal. The evidence re- 
arding the house-breaking was fully laid 
before the Jury, and they were unanimous in 
convicting the prisoner. 

I do not, however, think that the Judge's 
directions to the Jury on the first count was 
according to law. The evidence is very 
clear that the intercourse took place against 
he woman's consent in the first instance; 
and the mere fact of her having at last 
lubmitted through fear does not take the 
offence out of the category of rape. The 
udge observes that the prisoner is “not a 
powerful man, and by no means strong 
enough to have accomplished his purpose 
unaided, unless she (the complainant) had 
given in;" but it must be remembered that 
he constable was not alone, but was accom- 
panied by the chowkeedars who kept the 
door, and prevented all attempt at a rescue, 
and that the woman might very reasonably 
have been afraid of the consequences of her 
continued opposition, even supposing that she 
had physical strength sufficient to have 
resisted a man taking her unawares whilst 
she slept. It would, I think, be a very unsafe 
doctrine to presume an unfortunate woman's 
consent under such circumstances as these. 

Whilst, therefore, rejecting the appeal, I 
would suggest that the Sessions Judge 
should be informed that the third descrip- 
tion in Section 375 of the Indian Penal 
Code properly includes cases of the present 
sort, and that, unless the consent given is a 
free consent obtained without putting a 
woman in fear of injury, the offence com- 
mitted would amount to rape; and that, in 
the Court's opinion, the Judge should have 
left the question to the Jury, and not have 
directed them to find that the woman's con- 
sent, after a considerable struggle, rendered 
the charge of rape nugatory.^ 

The case must go before another Judge, 
with reference to the concluding portion of 
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ttiy rem4irkt« In the meantime, notice can be 
sent to the Sessions Judge that the present 
appeal has been rejected. 

Mr. Justice Kemp . — I concur. 


The lUh November 1864. 

Present : 

The Ilon^Ie G. I^ch, F. 11 Kemp, and F. 

A. Glover, Puisne Judges. 

Charge of Judge— Misdirection to the Jury. 

Queen versus Madhub Mai, Pecroo Sheik, 

7 aboo Sheik, and Thakoor Doss Chowkee- 

dar. 

Committed by the Joint Magistrates and tried 

by the Sessions Judge of Moorshedabad. 

Hkld by the majority of the Court that the omission 
of the Judg'e to enter into details re^ardin^^ the identi- 
fication of stolen property does not amount to a mis- 
direction to the Jury, 

Mr, Justice Loch . — I have been obliged 
to go through all the evidence in this case. 
The Judge, in his charge to the Jury, very 
properly pointed out the unsatisfactory cha- 
racter of the evidence as to the recognition 
of the prisoner, and the Jury very properly 
acquitted the prisoner on this head of the 
charge. But almost the whole of the same 
evidence was required to identify the stolen 
property, and it appears to me that sufficient 
caution has not been used to point out to 
the Jury the weakness of the evidence. The 
property recovered consisted of 18 articles, 
which at first sight the party robbed claimed as 
hers, except No. 18; when this property 
was mixed up with other articles of a simi- 
lar kind, she identified eight articles, and 
was doubtful about five, which she said 
were pledged to her, and the other four 
she did not identify. Two witnesses wxre 
called to identify the property. Witness 
No. 3, Seetuck Kotal, identified two articles, 
— No. a, a piece of cloth found in the 
houae of Taboo, prisoner 60; and No. 13, 
that found in the house of Peeroo, prisoner 
No. 59, who stated that it belonged to his 
Illative Ameerooddeen, who had been resid- 
iiag wifji him. Witness No, 4, Pabun Kotal, 
Idefitiiied three articles, Nos. 5, 7, and 15. 
The two first w^ere found in the house of 
Thnkppr I)o$s^ prisoner 61, who admits 
that they do not belong to him, but that he 
found them on the bank of a khal, two days 
aHurlho dfMX>|ty. The third article, a ihaty 
WEE f(Mind in the house of Peeroo, prisoner 
59, Witness No, 8, Nundo Loll, identifies 


article 5 ; and witness 10, Bishonath Dutt, re- 
cognizes article 1 3 — so that, of the mass of the 
property, only five articles have been identi- 
fied by the witnesses out of eighteen. 

With regard to articles z and 7, there are 
good grounds for supposing them to be 
stolen property. The former is a chudder, 
from which a part had been torn off by the 
party robbed, and is still in her possession. 
The Jury sati.sfied themselves that the pieces 
corresponded. No. 7 is a pandaun, the lid of 
which was left behind by the dacoits. The 
lid in the possession of the party robbed fits 
the pandoun exactly. Article 5 (a kotorah), 
found with Thakoor Doss, and article 13, a 
that, that found in Peeroo’s house, are sworn 
lo by the party robbed and tw'o witnesses ; and 
the mode in which Thakoor Doss accounts for 
his possession of No. 5 is very suspicious, and 
renders it most probable that the article in 
question does belong to Reboty. No. 13, 
however, is a thal bearing, as far as we can 
gather from the evidence, no particular marks, 
and identified in a very general way, nor 
does the prisoner claim it as his, but says that 
it belongs to his nephew, who is absent. 
Aiticlc 15 is another that found in prisoner’s 
house, which he claims as his own, though his 
witnesses do not prove it. Reboty, however, 
is not certain that it is hers, and though one 
witness for the prosecutor identifies it, the thal 
is just as likely to belong to the prisoner 
as to the party robbed, for it is an item of 
])roperty found in most houses; nor is it 
shown that there is anything peculiar in 
this article. Had the evidence been put be- 
fore the Jury with somewhat of this detail, 
it appears to me that they would have been 
unable to convict either Madhub, 58, or Pee- 
roo, 59 ; and the omission of these details 
amounts in effect to a misdirection, for the 
attention of the Jury was not properly 
called to the character of the evidence. I 
would order a new trial as regards those pri- 
soners. 

Mr. Justice Glover . — The evidence against 
the ]uisoners Madhub Mai and Sheik Peeroo 
is doubtless weak, but I can find nothing 
in the Judge’s charge amounting to a mis- 
tlirccrion. It appears from that document 
that “ the J itdge read over the whole of the 
evidence to the Jury, calling their asttention 
to the various prominent points,” one of 
which was the prosecutrix’s doubts respect- 
ing some portion of the property found.” 

This refers to the thalees found in the 
houses of the prisoners, whose case is now 
under consideration, and further on in bis 
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cbai^ge the Judge remarks In the house 
of prisoner No. 58, Madhub Mai, were found 
several articles, about which he gave contra- 
dictory accounts before the Magistrate, and 
before the Court his own witnesses declare 
their inability to recognize the property as 
his. Whether the property is proved to be 
Reboty’s is a material question for the Jury 
to decide. The case of 59, Peeroo Sheik, is 
veiy similar, but he added a plea of altlft, yet 
called no witnesses in support thereof/' 

And again — The Jury must satisfy them- 
selves as to this property belonging to Reboty, 
and the guilty knowledge of the accusecl 
Madhub, Peeroo, Taboo, and Thakodr Doss, 
chowkeedar.” 

From this it appears to me that the Jury 
were in a position to understand the whole 
facts of the case. All the evidence was read 
over to them, and they were specially desired 
to consider, amongst other things, whether 
the prosecutrix Reboty and her witnesses 
proved the thalees found in the houses of 
Madhub and Peeroo to be part of the stolen 
property. 

This, in my judgment, was all that the 
Judge was bound to lay before the Jury. 
The difficulty regarding the identification 
was brought prominently, though generally, to 
their notice, notwithstanding which they 
were unanimous in convicting all the prison- 
ers. 

There is nothing to lead me to suppose that 
the Jury (composed, as I should judge from 
the names, of intelligent and respectable 
men) were not perfectly aware of all the cir- 
cumstances of the case before them, and the 
fact (if it be one) of the Judge’s not having 
specifically eliminated one by one the points 
in the evidence for and against the prisoners, 
does not, I think, amount to a misdirection,” 
or give us any authority to order a new 
trial. 

Mr, Justice Kemp , — I entirely concur 
wdth Mr. Justice Glover. 

There has, in my opinion, been no misdi- 
rection to the Jury in this case. On the con- 
trary, the Judge impressed upon them the im- 
portance of weighing the evidence produced 
on the point, whether the property found in the 
possession of the prisoners Madhub Mai and 
Peeroo Sheik belonged to the complainant or 
not. The Jnry who, from the questions put, 
appear to have paid due attention to the 
trial, were surely equal to the task of coming 
to a right conclusion as to whether certain 
brass utensils had been sufficiently identi- 


fied as belonging either to the complainant 
or to the prisoners, whose evidence to owner- 
ship, I may observe, was not satisfactory. 
I would confirm the conviction, and can see 
no necessity for a new trial. 


The iith November 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Culpable homicide not amounting to murder. 

Queen versus Suleem Sheik. 

Committed hy the Magistrate ^ and tried by 
the Sessions Judge of Jessore^ on a charge 
of culpable homicide amounting to murder ^ 
&c. 

The prisoner, havin struck the deceased a hasty though 
fatal blow with a stick in his hand at the time, for abusing 
his mother, was held guilty of culpable homicide not 
amounting to murder, and not of murder. 

The prisoner has been convicted by tlie 
Sessions Judge of Jessore of the crime of 
murder, and has been sentenced to death, 
subject to the confirmation of this Court. 

The deceased, by name Shera, was a slave 
girl, and it appears that the prisoner coha- 
bited with her. The weapon used was a 
thick heavy babool stick ; one blow was in- 
flicted on the head, which fractured the 
skull. The frontal, both the parietal and the 
occipital bones were smashed to atoms. 

The prisoner, in the Sessions Court, ad- 
mitted that he struck tlie woman. He 
pleads that she abused him, and that, unable 
to control his anger, he struck her with the 
stick which was in his hand at the time, and 
that he had no intention to kill her. 

The abuse was directed to the mother 
of the prisoner ; and taking into consideration 
how sensitive natives are to abuse levelled 
at their female relations, and more particular- 
ly against a mother, and giving weight to 
the fact that the stick was not sought for, 
and that only one hasty though fatal blow 
was given, we convict the prisoner of cul- 
pable homicide not amounting to murder, 
inasmuch as the ad was commlttod with- 
out premeditation and in the heat of passioq 
upon a sudden quarrel (see Exception 4, 
Section 30, Indian Penal Code); and we sen- 
tence him, taking all the circumstances of 
the case into consideration, to ten years' 
rigorous imprisonment, under Section 304 
of the Indian Penal Code. 
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The 12th November 1864% 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 

Magietrates not to induce prisoners to confess. 
Queen versus Ramdhun Sing, Pultoo Sing, 
Heera Sheik, and Luchmun Mundul. 

Committed by the Deputy Magistrate, and tried 
by the Sessions Judge of Beerbhoom, on a 
charge of theft, 

A Magistrate acts without due discretion when, as a 
prosecutor, he holds out promises to prisoners as an 
inducement to them to confess. 

With the exception of the prisoner Horin, 
the appellants in this case admitted, more 
or less completely, their connection with the 
robbery ; and Horin’s defence that he was not 
on guard during the night in question is not 
only utterly unsubstantiated, but is directly 
opposed to the evidence of the prosecutor's 
witnesses. I see. therefore, no reason to 
interfere with the sentences passed upon 
Ramdhun Sing, Pultoo Sing, and Heera 
Sheik, which, even setting aside the quasi 
confession of the two former, are quite justi- 
fied by the evidence. 

With regard to the prisoner Luchmun, 
1 think the Sessions Judge's sentence should 
be somewhat modified. That this prisoner 
assisted in concealing the stolen property, 
there can be no doubt ; but there is nothing 
in the case against him w^hich renders an 
unusually severe sentence necessary. The 
limit of imprisonment under Section 4 1 4 is three 
years ; and this punishment would, I think, 
be sufficient without the imposition of a fine 
of 500 rupees, which, considering the pri- 
soner's status in life, is merely another form 
of giving him an additional nine months in 
jail. I propose to modify the Sessions 
Judge's order so far. 

1 think also that some notice should be 
taken of Mr. Rait's conduct. According to 
his own statement, he told the prisoners 
that, if they confessed ^'to the Magistrate, 
they would get off ; " and his position as an 
Honorary Magistrate in the district, no 
doubt, gave his statement an air of authority 
to the prisoners, and most probably influenced 
their after-proceedings. 

The case must be submitted to my col- 
league, Mr. Justice Kemp. 

mr. Justice Kemp , — I concur with Mr. 
^ jmtice Glover in modifying the sentence of 
the prisoner Luchmun to the extent proposed 
hjr my learned colleague. I think Mr. Rail 


should be informed that he acted without 
due discretion in his position of Honorary 
Magistrate, in holding out promises to the 
prisoners as an inducement to them to confess. 
It would appear that Mr. Rait, in his capa- 
city of prosecutor, lost sight of his duty as 
an Honorary Magistrate. 

The 1 8th November 1S64. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Whipping (in addition to imprisonment). 

Queen versus Kanliram and Meekeer. 

Committed by the Magistrate, and tried by the 
Judicial Commissioner of Assam, on a 
charge of theft. 

Whipping- cannot be added to a sentence of imprison* 
ment in the case of a first conviction for the offence 
under punishment. 

The Sub-Assistant Commissioner has, ac- 
cording to his own admission, mistaken the 
meaning of Section 3. Act VI. of 1864; and 
theie is no evidence on the record to prove 
that the prisoners have ever before been con- 
victed of the offence for which they have now 
been punished. 

Under such circumstances whipping could 
not be added to a sentence of imprisonment 
(vide Circular No. 2, dated April 15th, 1864), 
and this portion of the punishment is accord- 
ingly remitted. The Lower Courts decision 
will he altered accordingly. 

The 1 8th November 1864. 

Present : 

The Hon'ble P'. B. Kemp and F. A. Glover, 
Puisne Judges, 

Defamation. 

Queen versus Hem Chunder Mookerjee. 

Committed by the Cantonment Magistrate of 
Barrackpore, and tried by the Sessions Judge 
of the 24-^Pergunnahs, on a charge of defu» 
motion, 

A simple assertion (nowhere disproved) regarding 
the way in which a serishtadar had issued perwanni^ 
in an arbitration suit does not amount to dnamation. 

We agree with the Sessions Judge in think- 
ing this conviction altogether illegal. No 
charge was preferred, and no defence taken. 
Nor from such evidence as is recorded, does it 
appear to us that Hem Chunder Mookeriee 
could hgve been convicted under the Indian 
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]^^a| Code, He sm^ply made an aas^rdon, 
which baa nowhere been disproved, regard- 
ing the way in which the serishtadar had 
issued certain perwannahs in an arbitration 
«u4. For anything apparent on the record, 
this assertion might have been perfectly true ; 
but in any case it would not amount to 
defamation, which we presume to be the of- 
fence of which the Cantonment Magistrate j 
considered the defendant to be guilty. 

The conviction must be quashed, and the 
fine be returned. 


I The reversal of a Magistrate's order in a purely civil 
c^e, though it may deprive the petitioner ot an imme- 
diate remedy, is necessary to prevent his being preju- 
diced in his civil remedy. 

The dispute in this case being one of a 
purely civil character, the Magistrate was 
clearly wrong in taking action in the matter. 
It may be that the petitioner is deprived of 
an immediate remedy by the reversal of the 
Magistrate's order; but, as observed by the 
Judge, those orders ought to be formally 
quashed to prevent the petitioner from being 
prejudiced in his civil remedy. 


Y4I, 


The 1 8th November 1864. 

Present : 

Tb|P Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Theft and Assault (Dismissal of charge for 
dmult). 

Queen versus Jodoo Paharee. 

Tried by ike Deputy Magistrate^ and referred by 
ike Sessions fudgeof Midnapore^ on a charge 
of theft and assault, 

A charge of assault and theft should not be dismissed 
for defkuTt of complainant's attendance. 

We think that the Deputy Magistrate was 
wrong in dismissing the case for default. 
Setting aside the question whether or no com- 
plainant was in attendance at the kutcherry 
on the day appointed for the trial, the charge 
preferred was an assault and theft referable 
to the 1 4th Chapter of the Criminal Proce- 
dure Code, and could not be dismissed merely 
because the complainant was not present. The 
offence was one against society, as well as 
against an individual ; and this Court's letter 
460, dated nth June 1864, had refer- 
ence only to cases under Sections 259 and 
269 of the 15th Chapter of the Code of Cri- 
minal Procedure. 

The Deputy Magistrate's order of dismissal 
in dcdFault must be rescinded, and the trial 
will proceed in due course. 

The 2 1 St November 1864. 

Present : 

Xblr Kemp and F. A. Glover, 

Pufsne Judges, 

M » giR | y « tC ^oydeiy in Ciyil Cw® 
(l^eYenHU of)« 

Queen wrw Sbeikb Meerun. 

Committed by the Magistrate^ and tried by the 
Sessions Judge of Padna^ op a charge of en- 
craachmant eu ccr^in lands* 


The 2 1 St November 1864. 

Present: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Possession of land— Section 318 of Criminal 
Procedure Code. 

Queen versus Sager Mahomed and others. 
Committed by the Deputy Magistrate, and tried 
by the Sessions Judge of Chittagong, on a 
charge of depriving the right of way and the 
use of certain pasturage. 

The Deputy Magistrate's order, awarding absolute pos- 
session or the land to the plaintiff, was quashed ( i) be- 
cause the Deputy Magistrate was bound, under Section 
318 of the Criminal Procedure Code, to enquire into the 
tact of possession and decide accordingly; and, according 
to his own statement, the possession was found in the 
defendant ; and (2) because the plaintiff claimed only a 
right of way over the land, and not possession of it. 

The Deputy Magistrate's order in this 
case is clearly illegal, even admitting that he 
thought it pjobable that a breach of the 
peace might occur. He was bound, under 
Section 318 of the Criminal Procedure Code, 
to enquire into the fact of possession only, and 
to decide accordingly. Now, according to 
his own statement, possession was found in 
the defendants, inasmuch as they are admit- 
ted to have sown the land, and to have held 
it till the dispute arose. 

The Deputy Magistrate has, moreover, 
given the plaintiff a decree for absolute pos- 
session of the land, whereas he only claimed 
a right of way over it. 

In no point of view, therefore, can his 
order be sustained, and we quash it accord- 
ingly. 

The 22nd November 1864. 

Present : 

The Hon'ble F. A. Glover, Puisne Judge\ 
Queen versus Guqga Bishen and others. 

Or. 9 . 
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Jnd|i:e*t cluuree to the Jury* 

Committed hy the Magistrate, and fried hy the 

Sessions Judge of Patna, on a charge ofgriev^ 

Otis hurt, 

A Judg-c, in charging the Jury, should avoid express- 
ing any decided opinion. All that a charge should con- 
tain is a statement of the evidence />ro and row, with a 
running commentary as to its agreement or disagreement 
with the other facts of the case. 

The appellants in this case urge that there 
is no proof on the record that they were 
members of an unlawful assembly with a 
common guilty object, or that they directly 
participated in the violence used against the 
wounded prosecutors. They object also ge- 
nerally to the tone of the Session.s Judge’s 
charge as likely to influence the Jury against 
them, and to the sentences as disproportion- 
ately severe. 

The first objection is valueless. I’here is 
abundant evidence on the record regarding 
the nature of the assembly, and the Jury con- 
sidered it worthy of credence. To believe the 
evidence is to believe that there was an un- 
lawful assembly, and that tlic prisoners were 
members of it. I'he one includes the others. 

With regard to the second, although 1 find 
nothing in the Judge’s charge that can be 
said to amount to a misdirection, 1 think it 
would be as well if he refrained for the 
future from e.xprcssing his opinion so decid- 
edly. Native Juries are in all cases too apt 
to follow what they imagine to be the 
opinion of the presiding oflicer, and any ex- 
pression of the Judge’s own seniiment.s should 
i)e avoided. 'I’he most, 1 conceive, that a 
charge should contain is a statement of die 
evidence />ro and con, with a running com- 
mentary as to it.s agreement or disagreement 
with the other facts of the case, 

1 see, however, no reason to suppose that 
the Jury in the present case gave anything 
but their own deliberate verdict — a verdict 
certainly in accordance with the evidence. 

I reject the appeal. The sentences, I re- 
mark, are by no means heavy, the nature of 
the offence being considered. 


The 22nd November 1864. 

Present : 

The Hon’ble F. 11. Kemp and F. A. Glover, 
Puisne Judges, 

Oppression and extortion practised on 
persons lawfully confined. 

Queen versus Shumbhoonath Panday and 
Juggobundoo Mozoomdar. 


Committed hy the Deputy Magistrate, and tried 

hy the Sessions Judge of the 24-Pergunnahs^ 

on a charge of wrongful confinement. 

Appellant charged the prosecutor with thefts and he 
was handed over to the police. Held that the police^ 
and not the appellants, are responsible for any oppres- 
sion or extortion practised by the police on the prose- 
cutor while in confinement. 

Mr. Justice Glover . — I do not think 
that this conviction can be sustained. 
That the man Doyal stole the money is 
admitted, as proved by the Deputy Magis- 
trate himself; and, that being the case, 
the appellant Shumbhoo was clearly right 
in making the man over to the police consta- 
ble at the pharee, and the confinement, so far 
as he is concerned, cannot be called wrongful, 
nor can the detention there be laid to the 
appellant’s charge, inasmuch as the man 
Doyal was from the date of his arrest in the 
custody of the police ; and if the constable 
chose to behave illegally (even granting for 
the sake of argument that it was in collusion 
with the appellants), that could not make 
he latter responsible. As for the alleged 
1 1-treatment, there is no evidence beyond 
he statement of the complainant himself. 
The other witnesses who saw him at the 
iharee distinctly say that he made no com- 
plaint, and never said that he had been 
maltreated. The fact of Doyal’s having 
paid back a portion of the money he had 
taken docs not affect the legal point in this 
case ; for, if the extortion was caused by the 
wrongful confinement, the consequences 
would fall on the person who caused that 
confinement — in other words, on the police 
constable. 

I am of opinion, therefore, that the charge 
of illegally confining Doyal for the purpose 
of extorting money cannot stand against the 
appellants ; the confinement being made on 
the sole authority of the police constable, 
and that, legally, the appellants are entitled 
to their release. 

The case must go before Mr. Justice 
Kemp. 

Mr. Justice Kemp , — I concur. If there 
has been any oppression or extortion in 
this case, the police are responsible, and 
not the appellants. The appellants charged 
the prosecutor with theft, and he was handed 
over to the police. The police are answer- 
able for this procedure in the case, and not 
the appellants ; and there is no pro^, in my 
opinion, of instigation. 

I concur in acquitting the prisoners. 
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The 23rd November 1864. 

Present : 

Th€ Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Robbery or Theft, and dishonestly receiv- 

ingf. 

Queen versus Sheikh Mud dun Ally and 
another. 

Committed by the Deputy Magistrate^ and tried 
by the Sessions Judge of Cuttack^ on a charge 
of robbery y 6fc, 

A person convicted of robbery or theft cannot be also 
:onvicted of dishonestly receiving in respect of the 
same property. 

Mr, Justice Glover . — I see no reason to 
'nterfere with the sentence passed on the 
prisoner Muddun. He admits that he was 
*n possession of the prosecutrix’s purse and 
money, and his account of how he came by 
*t is directly opposed to every possible pre- 
sumption ; whilst that, instead of trying to 
■eturn the property to its rightful owner, he 
•an off with it, directly he saw the pro- 
secutrix, is proved by the evidence of three 
witnesses. 


With regard to the other prisoner. Sheikh 
Amanoollah, the sentence should, I consider, 
be amended. He has been convicted of rob- 
bery and of dishonestly receiving part of 
the stolen property. Under the circumstances, 
the two offences are identical, the one being a 
necessary sequence of the other. I have 
already expressed my opinion (Bhyrob Seal 
and another, appellants, 2nd May 1864) that 
a person convicted of robbery or theft cannot 
be also convicted of dishonestly receiving in 
respect of the same property. 

I'his ruling was adopted by a majority of 
the Criminal Bench then sitting, and is a 
precedent which must be followed in the 
present case. 

The sentence of three months’ imprison- 
ment passed on Sheikh Amanoollah on the 
2nd count should be reversed; that of six 
months’ rigorous imprisonment on the 1st 
count will stand. 

The paper must be laid before Mr. Justice 
Kemp, with regard to that portion of the 
Sessions Judge’s decision which I propose 
to reverse. 

Mr. Justice Kemp . — I fully concur. 
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The 22 nd November 1864. 


i Present : 

The Hon*b!e F. B. Kemp and F, A. Glover, 
Puisne Judges. 

Rape (Death of child by) — ^External sigfiis 
of violence. 

Queen versus Banee Madhub Mookerjee. 

Committed by the Magistrate^ and tried by the 

Judicial Commissioner of Chota Nagpore^ on 

a charge of rape and culpable homicide. 

Held to be improbable, and physically impossible, 
that a girl of tender age should be killed by any vio- 
lence in rape, and not show any external signs of vio- 
lence. 

Mr. Justice Glover . — The evidence in 
this case does not satisfy me. The prisoner 
has been convicted under Section 304 of the 
Indian Penal Code of culpable homicide not 
amounting to murder in causing the death of a 
girl named Acharjea, and has been sentenced 
to two years' rigorous imprisonment. The 
Judicial Commissioner, in opposition to the 
opinion of the Assessors, who tried the case 
with him, considers it proved that the girl 
was enticed away for the prisoner's purposes ; 
that he had sexual intercourse with her ; and 
that she died from the effects of that inter- 
course a few hours after. The evidence on 
these points being the depositions of the 
woman in whose house the girl was living, 
and that of two goraits, a so-called dying 
declaration of the girl herself, and the pro- 
fessional testimony of the native doctor who 
examined the body, with that of the mid- 
wives who attended Acharjea before her 
death. 

Now, with regard to the conveying off of 
the girl by Mussamut Tekonee and her son 
Beharee, 1 consider the evidence very un- 
satisfactory. Mussamut Bowdee herself 
states that the girl was taken off about one 
ghurree before dark (she did not see her go 
by the way), />., about half-past 5 o'clock. 

' But she took no steps to ascertain what 
had become of her, made no enquiries in the 
village, and was next morning going quiet- 
ly on her way to visit her mother, when 
she found the girl lying near Rurshud All's 
shc^ in a helpless state, and complaining, on 
being questioned, that the pmoner had 
raviabed her, and turned her 'out of the 
j house. Gojur Dosadh, the next witness, 


deposes that the girl was brought to the 
prisoner, who was standing under a tree In 
Kurshud AlFs homestead, at midnight. That 
the girl objected and refused to go with 
Banee Madhub, and cried out. This witness 
was on duty at the time and gmng his 
rounds : he refused to interfere then, but next 
morning he went to Mussamut Bowdee's 
house (why, is not stated), and saw the girl 
lying there. Acharjea did not s|>eak, but 
complained of her loins (1 do not exactly 
understand this part of the evidence, nor 
how she could complain at all of her loins 
unless she spoke — but this by the way), on 
which the witness went off at once to the 
I thanna. No complaint had been made, and 
the girl had not told him what had happen- 
ed to her; but notwithstanding Gojur went 
off at 12 o'clock to report. The discrepancy 
of time is, moreover, not accounted for. The 
witness says that he went to Bowdee’s house 
very early in the morning — about 6 o’clock 
we may suppose ; and, after seeing the girl's 
state, started off at once to report; but he 
admits in the course of his evidence that 
he did not go there till 12 o’clock. The 
only other witness as to this part of the 
case is Gojur, a Dosadh, who saw the girl 
lying near Kurshud Ali's back door, and the 
woman Bowdee and Tekonee raising her up ; 
he deposes, moreover, to having heard the 
prisoner, who was near, tell them to take the 
girl away. 

In all this 1 can find no satisfactory proof 
that the girl w^as either enticed away by 
Tekonee and her son, or that she went to 
the prisoner’s lodging at all. The first point 
depends entirely on the evidence of one wit- 
ness, w'hich is opposed to that of the woman 
Bowdee herself ; and that the Lower Courts 
did not believe it, is clear from the fact that 
these two persons, i. e.y Tekonee and her son, 
were acquitted and released. The utmost it 
proves is that, on the day of her death, the 
child was seen lying near Kurshud Ali's house 
in a dying state. 

1 come now to the declaration of the girl 
herself. The Police Inspector deposes that, 
after repeated questionings, she stated that a 
fat Brahmin in Kurshud Ali’s house had had 
connexion with her, and had broken her 
loins ; she is said to have died within a few 
minutes of making this declaration. Two other 
witnesses depose similarly, with this dif- 
ference, that one of them, Ikbul Alee, states 
that the girl spoke to him ; the other. Ram 
Sum, that she told her story to the midwives 
who were in attendance. Now, of these 
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women, three in number, two have deposed that 
the girl said miking at all whilst they were 
present, and they were the persons who 
helped to take her into the verandah, where it 
is admitted by all the other witnesses that she 
diec' at once without saying anying. These 
two midwives state that the girl had her loins 
broken from having had connexion with a 
man ; but a third woman of the same profes- 
sion, who declared that Acharjea was suffer- 
ing from cholera, was ordered off promptly 
by the Police Inspector, and had not been pro- 
duced as a witness — why, that functionary 
probably knows best. 

All these witnesses admit that the girl died 
directly she was brought into the verandah. 
They admit moreover that, at the time of her 
death, she was evacuating and vomiting, and 
that there were no marks of blood upon her 
clothes, which Mussamut liowdee allows to be 
the same as those she had on when she went 
away the evening before. 

I'here is also a quantity of evidence to 
prove, what is indeed admitted on all hands, 
that cholera was raging in the village at that 
time, and that many people were dying of it 
daily. 

In my opinion, it is no way proved that 
the girl ever made any declaration at all. 
The evidence on this point is directly and 
hopelessly contradictory. 'Fhe midwives who 
examined her, and gave their opinion in 
conformity N^'ith the Inspector’s wishes (I as- 
sume this, as he ordered the third midwife 
awav for suggesting that the disease was 
cholera), and who were with her all the time, 
and assisted in carrying her into the veran- 
dah, where she died immediately, and without 
speaking, declare most positively that the 
deceased never said a word about having 
been ravished by any one, or about anything 
else, in fact, she having been from first to last 
speechless. I'here is no getting over this. 

1 come in the last place to the professional 
testimony. The native doctor who examined 
the corpse found the entrance to the vagina 
torn open, and a quantity of blood extravasated 
in the pelvis ; he found also extensive inflam- 
mation of the intestines and kidneys. He I 
considered that death had resulted from the 
girl's having had connexion with a roan be- 
fore arriving at puberty. Now, I am natur- 
ally unwilling to interfere in a matter of 
medical testimony, but the native doctor's 
evidence appears to me not only impro- 
bable, but actually incredible. All our 
Medical Jurisprudence Books— Taylor, Che- 
vers, and others — agree on this point, that, 
ivhen a rape is committed on a child of tender 


I age, the most palpable outward signs of the 
offence remain. Had Acharjea been treated as 
I she is said to have stated, her private parts 
must have been inflamed and wounded, and 
her clothes (the same, be it remembered, as 
those in which she was carried off) must 
have been bloody, and otherwise stained. 
For a young girl not arrived at the age of 
puberty to have been raped, and not to show 
any external signs of it, is a physical impossi- 
bility. 

Again, it is admitted that the injuries 
found by the native doctor might have been 
caused by a fall. It is admitted, moreover 
(and this a very important point), that they 
might have been caused by the midwives' 
own examination, which is made with the 
hands. My own opinion is that they were 
so caused, and that the thrusting the hand 
into the person of a young immature child 
was quite suflicient to account for the rupture 
of the entrance of the vagina. In any case, 
1 entirely disbelieve that they were caused 
by a man having had connexion with her. 

The medical evidence shows that the 
girl had inflammation of her intestines and 
diarrhoea ; it is proved that cholera was 
raging; it is proved also that, at the time 
of death, Acharjea was evacuating and 
vomiting. 

Taking all this evidence into consideration, 
I hold this to have been the cause of her 
death (for the injury to the womb, however 
caused, could not have killed her in less 
than twelve hours), and the charge against the 
prisoner is, in my judgment, absolutely false. 

Under ordinary circumstances, I should 
have contented myself with recording my 
voice for acquittal, but I cannot omit from my 
judgment a decided opinion that this case 
has been got up by the police, and that there 
is not a particle of truth in it from first to 
last. 

The papers must be laid before my learned 
colleague, Mr. Justice Kemp. 

Afr. yusiic^ Kemp - — The prisoner Banee 
Madhub Mookerjee was committed on three 
counts; ist, rape; 2nd, culpable homicide; 
3rd, grievous hurt. 

The Assessors acquitted on all the counts. 
The Judicial Commissioner of Chota Nag- 
pore has convicted the prisoner, and sen- 
tenced him to 2 years’ rigorous imprisonment. 

I have read the whole of the evidence in 
this case, and I am not satisfied that the 
charge is true. On the contrai}% I am of the 
same opinion as my learned collea^e, that 
this case has been got up by the Inspector 
of Police, Lai Mohesh Narain. The medical 
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testimony of the native apothecaiy is very 
unsatisfactory, and throws much doubt and 
uncertainty on the cause of the death of the 
girl. The girl was fourteen years old (see 
evidence of her guardian, Mussamut Bowdee). 
Native girls are mothers at eleven years. 
The Judicial Commissioner infers that the 
girl consented to have sexual intercourse 
with the prisoner. Uuder such circumstances 
it is highly improbable that the girl should 
be killed by any violence used by the pri- 
soner in the act of coition, and yet that 


the pudenda should have no marks of VoL I. 
violence ; but such is the statement of the 
native apothecary. I cannot believe that 
the prisoner had connexion with the deceased, 
who, in my opinion, died a natural death. 

The injury to the womb noticed by the 
native apothecary may have been caused, 
as admitted by him in his examination, by 
the manual examination of the native mid- 
wives. who appear with one exception to have 
played into the hands of the Inspector. 

I fully concur in acquitting the prisoner. 




' PfiStni ^ ' ' 

TFlie ^n*i>le F. p, Kemp and F, A. Glover, 

B«ce|rtteii 49 Sectloa^, Penal Code-CtUpaUe 
Honi^de^UiiliiBenieditated assault ending in 
an alfinig in wliidi death is caused. 

Qi^ieen versus ZaliTO Rai and others* 

Committed by the Deputy Magistrate^ and tried 
by the Sessions ^udge of Sarun^ on a charge 
of murder^ 

Anj unpremeditated assault (endinc* in an affray in 
which death is caused) committed in the heat of passion 
upon a sudden quarrel (it bein^ immaterial which party 
offered the provocationj or committed the first assault) 
was held to come within Exception 4 of Section 300 of 
the Penal Code. 

Mr, yustice Kemp, — The Deputy Magis- 
tratje committed two parties to the Ses- 
sions, being of opinion that an affray had 
taken place respecting a boundary dispute, 
in which Kashee Roy was killed by a blow 
on the head from a laUe, and Roshun Roy 
was severely assaulted. The Judge, how- 
ever, was of opinion that there was no 
mutual fight, and that Zalim Rai and his 
party were the aggressors, and alone com- 
mitted the act of violence detailed above. 
The Judge observes that, had there been a 
S^nd-up fight between the two parties, the case 
might have been brought under Exception 
Section 300 of the Penal Code. " 

The Judge, holding that there was nothing 
tp reduce the crime to culpable homicide 
not amounting to murder, convicts all the 
prisoners of murder, and, without making any 
distinction, sentences them all to transporta- 
tion for life, remarking that '‘a conviction 
under Section 302 does not permit of any less 
severe sentence. '' 


16% Oetpher^ Zalim had mho ITA}. 
to cpi ni^ and/ eitncr through enm% or ^ 
miscliief, out a pf "Soobuk Rai’s onm. 
Soobuk'Rat, tm^s^lng thfa, got offended, aiid 
abu^d Zalim Rai; high 'words ensued, and 
they fought with each other. This happened 
at 12 o’clock. Again, at 6 p.^., Zalim Rai 
and Goluck Rai had words, at which the 
relations of Zalim Rai turned out with ^afeds^ 
and those of Soobuk Rai followed the exam<" 
pie ; a fearful fight ensued, in which Kashee 
Roy met his death, and several others on both 
sides were severely wounded.” 

The Deputy Magistrate, }Ir. O’Reilly, treat- 
ed it as an affray. 

I have carefully considered the evidence in 
this case, and have come to the conclusion 
that the quarrel arose out of a boundary dis- 
pute, a fruitful subject of strife, particularly in 
the Behar Provinces. Zalim Rai appears to 
have been the head of his party ; his sons are 
amongst the prisoners. Soobuk Rai and the 
deceased were amongst the most infiuential 
of the opposite party. All were Rajpoots, in 
the habit of handling their /a/ees freely in 
disputes of this nature. A fight took place 
between the parties. Soobuk Rai’s parly 
were worsted, though not without inflicting 
severe injuries on some of the opposite party. 

This is admitted (and see the reports of the 
medical officers). 

I therefore think that this is clearly a case 
coming under Exception 4 of Section 300 of 
the Indian Penal Code. The homicide of 
Kashee Roy was committed without preme- 
ditation, in a sudden fight, in the heat of pas- 
sion ; no undue advantage was taken, and the 
act was not a cruel or deliberate one. I would 
convict the prisoners of culpable homicide not 
amounting to murder, and sentence Zalim 
Rai, the leader, to 5 years* rigorous imprison- 
ment, and the rest, his relations and partizans, 
to 3 years’ rigorous imprisonment. 


Mr. Gregory, for the prisoners, contends 
that the affray was a mutual one, in which the 
pppQ^ite party got the worst of it; that in 
the meUe sticks were freely used, and one man 
on the opposite side unfortunately killed. He 
merefore asks the Court to mitigate the 
punishment. 

On referring to the diary of the Inspector 
of Police, 1 find he treats the case as one of 
affray. After arriving on the spot, and before 
Ibe parties had time to make up a case, he 
enquired, and reports the result in these 


The papers must be submitted to Mr. 
Justice Glover. 

Mr. Justice Glover , — The common ob- 
ject of the prisoners, as detailed by the 
Sessions Judge, was to punish Soobuk Rai 
for his interference in the matter of the 
barley field. On their way to deal with 
him, they were met by Roshun and Kashee, 
who remonstrated and warned them of the 
consequences. They met the usual fate of 
those who thrust themselves into other persons’ 
quarrels, and were so severely beaten 
with laiees that one of them died. Their 
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friends had previously come up to their res- 
cue, and the result was a general stand-up 
fight, in which members of both factions were 
more or less wounded. 

Now, the common object of the illegal 
assembly was confessedly lo punish Soobuk. 
Roshun and Kashee interfered with their 
advice, which, in the excited slate of Zalim 
Rai's party, had the effect of turning the 
wrath of the assembly upon themselves. But 
to beat them formed no part of the rioters’ 
intention, and therefore the death of Kashee 
cannot be said to have occurred through carry- 
ing out the common object of the prisoners, 
which was, as I said before, to punish Soo- 
buk, and not either Kashee or Roshun. 

1 fully concur, therefore, in opinion with 
Mr. Justice Kemp, that this case comes 
within Exception 4 of Section 300 of the 
Penal Code. The assault on Roshun and 
Kashee, and which afterwards swelled to an 
affray, was unpremeditated ; it was committed 
in the heat of passion upon a sudden quarrel, 
and it was immaterial which parly offered the 
provocation or committed the first assault. 

I modify the Sessions Judge’s sentence as 
proposed by my colleague. 

The 5th December 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. (Bover, 
Ptmne yudges. 

Mookhtars (Dismissal of— by Magistrates). 

(^ueen versus Sham Chand Chowdrv. 

Copumitted by the Deputy Magistrate, and tried 

by the Sessions ytidge of Deerbhoofn , opt a 

charge 0/ adultery, d^e, 

A MaKij»lralo has no powtM’ to dismiss a Mooktear 
(fcn<rrally, unlt'ss he be convicted of an offence involving; 
moral turpitude or infamy. 

The Court docs not exactly understand 
how this reference has been made so long 
after all occasion for interference has passed. 
The order complained against is, the Court 
observes, dated more than a year ago. 

As the sentence of the Deputy Magistrate 
has long .since been carried out, and as the 
evidence on which that sentence was passed 
is not before us, we think it unnecessar)" 
to take action in the matter, merely observing 
that there is nothing in the law to prevent 
a plaintiff amending his charge if he think 
fit to do so before trial ; and this, after all, 
is what the complainant appears to have 
done. 


With regard to the second part of the 
Judge’s reference, we think that, under the 
ruling by the late Sudder Court, dated 
December 23rd, 1859, Umrit Lall Banerjee, 
petitioner, a Magistrate has no power to 
dismiss a mooktear generally, unless he 
be convicted of an offence involving moral 
turpitude or infamy. This, of course, refers 
to a ‘‘general dismissal” only, and not to 
particular cases in which he might refuse to 
hear a mooktear whom he did not think 
qualified. 


The 5th December 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Jurisdiction (of Magistrates) — Section 458, 
Penal Code. 

Queen versus Shadry, alias Oghurry Malakur. 

Committed by the Deputy Magistrate, and tried 
by the Sessions Judge of Dinagepore, on a 
charge of house-trespass, 

A Deputy Magistrate has no jurisdiction in the case of 
an offence coming under Section 45S of the Penal Code. 

We quite agree with the Sessions Judge 
that this case was one in which the Deputy 
Magistrate had no jurisdiction. It was 
triable in the Court of Session alone. The 
prisoner, armed with a large knife, broke into 
the house of the prosecutor after midnight, 
and, sealing himself upon his chest, demanded 
his money, threatening to take his life in the 
event of his refusing to give up his money. 
It appears to us that the offence comes under 
Section 458 of the Indian Penal Code, and, if 
so, that the Deputy Magistrate had no juris- 
diction. The proceedings must be quashed. 

The 5th December 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 

Affray respecting land ending fatally — Punish- 
ment for the defensive party. 

Queen versus Shunker Sing, Kukhoor Sing, 
Nowrunjee Sing, Peman Sing, and others. 

Committed by the Deputy Magistrate ^ and tried 
by the Sessions Judge of Patna, on a charge 
of culpable homicide. 

In an affray respecU’ng land, one party were the aggres- 
sors, and the other side (had the affair not coded wtaUy) 
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would luivo been in the legal exercise of the right of 
defence of property, and would have been entitled to 
the benefit of Section 104 of the Penal Cede. 

Held, that one year’s rigorous imprisonment was 
sufficient punishment for the latter. 

Mr, Justice Kemp , — This trial was con- 
ducted with a Jury. There were two parties 
committed, and the offence arose out of a dis- 
pute respecting land. The Deputy Magis- 
trate, who visited the spot, was of opinion that 
the scene of the riot was at the place marked 
C in his sketch. The two stories told by 
the contending parties are wholly irrecon- 
cilable one with the other ; and that one of 
them must be true and the other false is clear. 
One party were the aggressors, and the other 
were exercising the right of defence of pro- 
perty. 

Soojul Sing’s party assert that they were 
employed in the field, marked C A in the 
sketch, when Shunker Sing’s party came up, 
and uprooted the crop. Some of Sooful Sing’s 
party remonstrated ; at this stage of the case 
Sooful Sing came up, when Shunker Sing on 
the other side hit him with a latee on the 
head, and felled him to the ground. Sooful 
Sing was taken to the hospital on the 5th of 
August, and died on the nth from compres- 
sion of the brain. See the evidence of the 
native doctor. 

Shunker Sing’s party, on the other hand, aver 
that they were peaceably employed in weed- 
ing the field marked C in the sketch, which 
had been lately decreed to them in an Act X. 
suit, to which Sooful Sing and others were a 
party ; that they were attacked and ill-treat- 
ed by Sooful Sing’s party ; that, after the 
attack had ceased, the party of Sooful Sing, 
findingthat they were in the wrong, and dread- 
ing the consequences of their unlawful acts, 
agreed to sacrifice Sooful Sing a used-up man 
to the common cause ; and that, with the view 
of giving the case the color of a mutual 
affray, Sooful Sing’s own son, with the consent 
of his father, struck Sooful Sing on the head, 
and thus caused his death. 

Both parties were committed on a charge 
of riot, and Shunker Sing was charged in 
addition with culpable homicide not amount- 
ing to murder, and his partisans with abetment 
of that offence. 

‘The Sessions Judge, in his charge to the 
Jury, directs their attention to the conflict- 
ing character of the evidence and the great 
difficulties of the case. He admits that there 
is great enmity between the parties, and that 
the witnesses are violent partisans. 

He then observes that, “ if the violence 
took place at the field marked C, it was a 


purely malicious destruction of crops out of 
revenge for having lost their suit.” He 
further remarks that ” there is such a bitter 
hostile feeling between the parties as to ac- 
count for either inflicting upon the other 
any annoyance in their power and that he 
is unable, “ looking to the circumstances out 
of which the parties respectively aver that 
the dispute arose, to see any difference in pro- 
bability either way.” The Judge concludes 
his charge with these remarks : that, “ if the 
Jury found that Sooful Sing died of a blow 
received on the field marked C A, which 
is situated by the road-side, they could not 
find otherwise than that there was a riot, and 
the consequence was that every party con- 
cerned wmld be responsible for the homicide ; 
if they found that the riot took place on 
the field A, they must acquit Soojul Sing’s 
party. If, on the other hand, they found 
that it occurred on the field marked C, they 
must convict Sooful Singh’s party of the riot, 
and further proceedings would have to be 
taken against them for the higher offence 
of wilful murder.” In either case, the Judge 
observes: “The evidence, in as far as it 
discloses that one party was acting on the 
defensive for the protection of their pro- 
pel ty from w’anton destruction, is such that, 
if believed, that party is entitled to an ac- 
quittal.” 

The Jury, without finding which story W’as 
the true one, brought in a verdict of riot 
against all the prisoners ; and an additional 
one of culpable homicide not amounting to 
murder against Shunker Sing, and abetment 
of the said offence against his partisans. 

The Judge has sentenced Shunker Sing 
to seven years’ transportation ; his parti- 
.sans Kukhoor, Nowrunjee, and Peman to 
five years’ rigorous imprisonment ; Sumbul 
Sing, Choolun, son of Sooful Sing, Choolun 
2nd, and Buggun to one year’s rigorous im- 
prisonment. 

Both parlies appeal ; each party sticks to 
the story originally told by them. The 
pleader for Sumbul Sing and others urges 
that, if the other party were the aggressors, 
they were acting in self-defence, and are 
entitled to an acquittal. The opposite party, 
through their learned Counsel, contend that 
the two cases are separate, and that there has 
been no finding upon the truth of the con- 
flicting averments ; that at any rate, if there 
was a riot in which Sooful Si^ng met his 
death in the melee, their party should not 
have been sentenced more severely than the 
other party. 
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1 hm read the evidence in this case. Khie 
ivitnesses were examined before the 
Sessions Judge. Of the six who deposed 
oh the side of Sooful Sing’s party, one 
says there was a mutual fight, but that he 
TCCOgniacd none of the parties; one was 
wholly discredited by the judge, and is 
said to have told a palpable falsehood : 
and four depose wholly in support of 
the averments of the party represented 
by Sumbul Sing, Choolun, &c. Three wit- 
nesses, on the other hand, depose wholly in 
support of the story told by Shunkcr Sing 
and his party. The local enquiry shows 
that the scene of the riot was on the field 
marked C, which had been decreed toShunker 
Sing’s party ; and my impression is that 
Sooful Sing’s party were the aggressors ; 
that both parties being Rajpoots, amongst 
v^hom a word is followed by a blow, a mutual 
fight took place, and that in the meUe Sooful 
Sing was unfortunately killed by a blow on 
the head. Taking this view of the case, I 
would mitigate the sentence passed on Shun- 
ker Sing and his party, and reduce it to 
one year’s rigorous Imprisonment. The case 
must go before Mr. Justice Glover. 

Mr, Yus/ice Glover, — 1 concur with Mr. 
Justice Kemp in thinking that Sooful Sing’s 
party were the aggressors, and that the other 
side would 'have been in their legal exercise 
of the right of private defence of property 
had the affair not ended fatally. Had the 
barm done been anything short of death, 
Shunker Sing and his party would have 
been entitled to the benefit of Section 104 of I 
the Penal Code. 

As it is, I think the sentences proposed by 
my colleague quite sufficient. 

The 7th December 1864, 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne yudges, 

Cottviciiont upon evidence in another case and 
without defence of ptiadnera. 

Queen versus Bunk Behary and others. 

Cosmntiled by the t)epuiy Magisitnie of yun^ 
ghypore, and tried by the Sessions ^udge of 
Moorshedahadi on a charge of wrongful con^ 
Jinementt 

l^viction of prisoners Jn two separate casek upon the 
enmnee recorded in another case, and without takirW 
defence, quashed as illesral, with a direction to ^ 
Dtouty Magistrate to avoid makina . remarks in nis 
pMeediitim calculated to fbster bar fceKnga between 
fdanter and ryot. 


These cases have beeh referred, 
provisions of Section 434, Act XX V. of ie6t^ 
by the Sessions Judge of Moorsbedabad. 

It appears that thrbe ryots cOihpUtiied 
against Kalapanee Factory 9 crvznik of wfdhg- 
ful confinement, and causing them toekeodte 
indigo contracts. The beptit^ Magistrate of 
Junghypore, Greesh Chunder Vidyaretthii, 
treated the cases as separate, but He had c6ii« 
victed the prisoner on the evidence recorded 
in one case, that of Dole Goblndo, without 
taking their defence in the other tWo. There 
are also other irregularities fh the proceed- 
ings Of the Deputy Magistrate, Which rchdef 
it nedessary that the sentenfces passed by Win 
in the cases in wdiich Ram Chunder Mtindol 
and Hem Chunder Mundul were prOSe- 
cutors shbuld be quashed as illegal. The 
prisoners, whose sentences in the casO Of 
Dole Gobindo have expired, must be re- 
leased. 

We also think that the tone of the roobO- 
karee of the Deputy Magistrate disposing 
of these cases is objectionable. He Should 
be informed that, in the state of antagoiils'tii 
which at present exists between plkiiter and 
ryot, he shbtild avoid making remarks Ifl hli 
proceedings calculated to foster bad feelings. 
The Judge will be directed to call the attOii^ 
tion of the Deputy Magistrate to this pOlrit. 


The 7th December 1864. 

Present : 

The Hon’ble F. B. Kemp knd F. A. Glover, 
Puisne Judges, 

Bribe (Offer of-— to Juryman). 

Queen versus Bawool Chunder Biswas^ 

Cointnitied by the Magistrate^ and tried by fhi 
Sessions Judge of Nuddea, on a char^ of 
abetting the acceptance by a public seritUnt if 
a gratification. 

Case of offering a bnhe to a Juryman. Alt^Ugh 
what passed between the prisdhCT and th^ jitryman 
might not have amounted to an offc^r of a bribe ^ Ae 
latter, yet it was held to be so when taken in connedson 
with what pasted mts^S the tbd jiry^ 

man*^t brother. 

Thff pHSbhkr Has been convictadi fmttef 
Section 116 taken in connection Wit6 SdintoA 
i6i di tftd Mdian Pena) Coda; df fating 
abetted the acceptance by a pblyffc servant, 
in this eaSe a Jiityman (Section Si, 
tion Ihdtiff Penal Code); of a gratiidltkiSi 
other than legal m respect of his official 
The sentence passed is a of RS« hOOOt 
la defbnk of payment, two moalhs’ rigorous 
imprisonment. 
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man — This is very wrong ; yon ought not to v«t L 
address such words to a respectable man.** 
Prisoner — can spend as far as 1,000 rupees 
in this matter.’* 


It appears that a relation of the prisoner 
was the prosecutor in a case lately tried 
in the Sessions Court of Zillah Nuddea. 
The Judge says that the finding of the 
Jury in that case, who acquitted the prisoner, 
was directly in opposition to his charge to 
them. Some days after that trial, the Prin> 
cipal Sudder Ameen of the district informed 
the Judge that the result might be partly 
attributed to the conduct of the prosecution 
in attempting by bribes to influence the 
foreman of the Juiy^ while the case was 
under trial. The Judge, deeming it his duty 
to enquire into this matter, sent for the 
foreman, Keshub Nath Sookul, who informed 
him that the prisoner Bawool Chunder 
Biswas had made him an offer of money. 
The Judge brought the subject to the notice 
of the Magistrate, and the result was the 
commital of the prisoner to the Sessions, on 
the charge above recorded. 

The prisoner is the dewan of Mr. Smith, an 
indigo planter. A relation of the prisoner, 
also in the employ of that gentleman, was 
severely maltreated by the ryots ; his nose was 
wholly or partially cut off, a great indignity 
to a respectable native; and the case was 
sent up to the Sessions. The Jury, of whom 
the prosecutor in the case was the foreman, 
acquitted all the prisoners, although the Judge 
summed up for a conviction. The foreman, 
Keshub Nath Sookul, deposes that, while 
the trial was going on, the prisoner came to 
him, and the following conversation ensued : — 

Prisoner — The nose-cutting case is a true 
one ; you must act so that the prisoner may 
be punished.” Juryman — ** Influence is unne- 
cessary in this matter. 1 shall act conscien- 
tiously after seeing the evidence.” Prisoner — 
** There is something in this matter.* You 
will go to Cutcherry after seeing your 
eldest brother Dwarkanath Sookul.” Jury- 


* This is a literal translation — the true meaning is 

there is something to be had in this matter. 


Dwarkanath Sookul deposes that the fol- 
lowing conversation took place between him 
and the prisoner : — Prisoner — ** Your bro- 
ther is a Juryman in the nose-cutting case; 
you know this ?” Dwarkanath — “ No, I do 
not.” The prisoner then offered the rupees, 
some notes, and said : “ Give these to your 
brother, and speak to your brother, so that 
the prisoners may be punished.” Two bank- 
notes, one of 100 rupees, and one of 20, 
were ofiered to the witness, but the witness 
refused to take them. 

The pleader for the prisoner contends that 
the evidence is not trustworthy ; and that, 
even admitting its credibility, there is no 
legal proof of any offer of a gratification to 
the Juryman, Keshub Nath Sookul. 

We have carefully considered this case, 
and are of opinion that, although what passed 
between the prisoner and Keshub Nath 
Sookul taken alone might not have 
amounted to an offer of a bribe to the 
latter, it does so when taken in conjunction 
with what passed between the prisoner 
and the witness Dwarkanath Sookul. The 
prisoner told the Juryman not to go to 
kutcherry without first seeing his brother 
Dwarkanath Sookul, to whom the prisoner 
had already tendered money ; and further 
avers that he would spend as much as i ,000 
rupees in the matter. We therefore think that 
prisoner intended the Juryman to be under 
the impression that the prisoner would give 
him a gratification to the extent of x,ooo 
rupees, if he would consent to give a verdict 
convicting the prisoner in the case in which 
the relation of the prisoner was the prose- 
cutor. 

We confirm the conviction and sentence, 
and reject the appeal. 
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The 9th December 1864. 

Present : 

The Hon'ble F. B. Kemp and F, A. Glover, 
Puisne Judges. 

Amendment of chars^e — Subjects of Inde- 
pendent States*— Culpable Homicide— Kidnap- 
ping. 

Queen versus Dhurmonarain Moilro, Hara- 
dhun Bhutto, Alina Doss, and Bhoysing 
Doss. 

Committed by the Deputy Magistrate of JuU 
pigoreey and tried by the Sessions Judge of 
e, on a charge of abduction, &c. 

A Judge can alter or amend a charge at any stage of 
the trial. 

The subject of an Independent State, though not amen* 
able to the British Courts on a charge of culpable homi- 
cide committed out of British territories, may be so 
amenable on a charge of kidnapping from those terri- 
tories. 

Mr. Justice Glover . — This is a very pain- 
ful case, and one that speaks most unfavor- 
ably for the administration of justice in the 
sub-division of Titalya. An elderly man of 
respectable status in society and good char- 
acter is carried off in the face of day, detained 
and maltreated in the Cooch Behar Territory, 
and his dead body finally tossed out on the 
road, without the slightest attempt at real in- 
terference on the part of the authorities. 

The conduct of the Deputy Magistrate of 
Titalya calls for the marked disapprobation 
of this Court. Had this officer done his duty 
in the first instance, a man’s life would have 
been saved ; had he done it at any time, there 
would have been direct evidence on which to 
convict his murderers. The Sub-Inspector 
of Police at the Bada Thannah also greatly 
neglected his duly in not at once carrying 
out the Deputy Magistrate’s orders when 
they were at last given. 

The Court remarks, moreover, that the 
charge originally made by the Deputy Ma- 
gistrate was altogether inconsistent with that 
officer’s own estimate of the prisoners’ guilt. 
He considered them guilty of having caused 
Lukeenarain’s death, and yet committed them 
on a charge of kidnapping only. 

The prisoners’ vakeel took two in limine 
objections. The first was that the Judge had 
no power to amend the calendar or introduce 
new charges after the trial had commenced. 
The second, that as the crime of which the 
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prisoners Dhurmonarain and Alina had been 
convicted was committed within the inde- 
pendent territory of Cooch Behar, they could 
only be tried for it by the Cooch Behar 
authorities. 

With regard to the first objection, Section 
244 of the Code of Criminal Procedure lays 
down that it shall be competent to any 
Court before which a trial is held, at any 
stage of the trial, to alter or amend the 
charge. This is what the Sessions Judge 
has done in the present instance, exercising 
the discretionary power given him by Section 
245, and distinctly staling that the prisoners 
were in no way prejudiced in their defence 
by the alteration. 

On the second point, it appears from a 
return made by the Sessions Judge, in reply 
to an order of this Court, that two of the 
prisoners, Dhurmonarain and Harradhun, are 
subjects of the Queen, their domiciles are in 
the districts of Rajshahye and Bogra respec- 
tively, and they themselves are only temporary 
residents in the State of Cooch Behar. 

The third prisoner Alina is a subject of 
Cooch Behar, and, so far as the actual homi- 
cide of Lukeenarain is considered, is not 
amenable to the Rungpore Courts. 

The domicile of the fourth prisoner Bhoy- 
sing is not stated, but as he has been convict- 
ed of the '' kidnapping ” only, the omission 
is of no importance. 

The evidence against the prisoners quoad 
the ** kidnapping ” is the deposition of the 
deceased’s nephew Bhoobun, and of witness 
No. 3, Radhaneshyo, corroborated to a cer- 
tain extent by that of the deceased’s wife 
Rajeshurree. These witnesses (Bhoobun 
and Radha) swear that the deceased was car- 
ried off from the bunder by the prisoners 
and a number of other men to Cooch Behar — 
the cause of the outrage being a “ jote ” be- 
longing to Lukeenarain, which the Cooch 
Behar authorities wanted him to relinquish, 
but which he steadfastly refused to give 
up. The fact of the abduction is further 
corroborated by the witness Bhoobun's peti- 
tion to the Deputy Magistrate, presented 
immediately after the occurrence, in which 
both the carrying off and the reasons for 
it are detailed. Had the Deputy Magistrate 
aded on this petition, his present trial 
would, in all probability, have never been held* 
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That LuhcenRratti was con^ocd in the 
Dootia ktitcnerry in the Province of Cobch 
Behar» and for the purpose above stated, is 

e cd by the evidence, as is also that he was 
cn by the prisoner Dhurmonarain whilst 
there ; and three other witnesses depose that 
they afterwards saw the deceased lying in 
the kutcherry malkhana covered with a cloth 
and with a heavy stone on his chest, whilst j 
the prisoners Dhurtno and Alina were stand- 
ing by. 

1 concur with the Sessions Judge in his 
estimate of the evidence for the defence ; it 
is evidently tutored, and is moreover opposed 
to proved facts. 

The conviction of the prisoner Dhurmo 
should, I think, have been on “violent pre- 
sumption,'’ full legal proof being wanting. 
With this reservation I confirm the Sessions 
Judge’s sentence upon him, I'he employ<;s 
of Independent (V)Och Hehar are, as I know 
from j)cr8onaI experience, lawless and violent 
to a degree, and a severe sentence is called 
for. 

J also rdect the appeals of prisoners Nos. 
7 and 9, Ifaradhun and llhoysing, 

With regard to the prisoner Alina, the 
only charge sUvSlainable against him is the 
kidnapping (Section 363), and on this I con- 
vict him. sentencing him to the same punish- 
ments as the prisoners Nos. 7 and g—riz,, 7 
years’ imprisonment In transportation. 

The cast* must go before Mr. Justice 
Kemp with reference to the last-named 
prisoner, whose conviction of culpable ho- 
micide, under Section 304, 1 have quashed as 
illegal. 

Mr. yusticf Krmp.-~\ concur. 


7 'hc 9th December 1864. 

Present : 

The llon’ble F, B. Kemp and F, A. Glover, 
Puisne yudges, 

Amandmeatof charge (after finding and 
discharge of the Asaetsors). 

Queen versus Dyce Hhola. 


Commuted hy the Offleiating Magistrate of Bala- 
sore ^ and tried by the Sessions Judge of Cut- 
tack^ on a charge of murder, &c. 


Case of murder. After the finding end distcherge of 
the AMWModi, the Ju^ sHered the charge to eatable 
bemVide not amounting to murder, and convictM the 
^e^sed on that charge. Hk LD that the conviction was 


Air, yustue Ghver . — I think that this 
conviction was irregular. Bv Section 244 
l^ lhc Criminal Procedure Code, the Sessions 


Judge might h^ve altered the charge to 
culpable hOihicide not amounting to murder, 
(Section 304) at any stage of the trial. But 
in this case the finding of the assessors was 
recorded, and the assessors themselves dis- 
charged before the Sessions Judge thought 
of amending the charge. The trial was over, 
and the prisoner acquitted ; and before be 
could be pani.sbed for the crime of which fhe 
Sessions Judge has now convicted him, he 
mufjt have been committed. 

Had, however, the evidence, on which the 
I conviction rests, been such as to prove his 
guilt, I would not have been inclined to in- 
terfere, the prisoner not having been pre- 
judiced, and substantial justice having been 
done. But I am not satisfied with the evi- 
dence, and think that the prisoner must be 
acquitted. 

The proof against the prisoner consists of 
the depositions of the women of his family. 
The prosecutor himself (prisoner’s brother) 
was away at the time, and knows nothing of 
these women. One prisoner’s sister states 
that the prisoner and his father abused the 
decea.scd because she had cooked the dinner 
badly. Witness then went out to her work, 
and, when she returncil, found the body of 
the sister-in-law hanging to a beam of the 
house. She s.iw no beating. The second, 
the daughter of the prisoner, was not exa- 
mined on oath. She states that the prisoner’s 
father struck the deceased with a stick, on 
which she went and hanged herself. 

The Sessions Judge has expressed an 
opinion that this girl’s evidence is altogether 
untrustworthy. 

The third, who is the prisoner’s wife, and 
as such should not have been examined, tells 
the same siory. The Judge discredits her 
testimony likewise. 

The indirect evidence is that of two men, 
who stale that they heard prisoner and his 
father say that they had killed the deceased ; 
this, as the Judge admits, is no evidence 
against the prisoner ; and of witnesses Nos. 7, 
8, and 9, who depose that they heard a noise 
in the prisoner’s house, and were told by the 
prisoner’s father that the women were squab- 
bling inside. 

There was no post mortem examination, 
the body being too far decomposed to admit 
of U. 

The Sessions Judge comes to the conclu- 
sion that the prisoner killed bis sister-in-law, 
becan^sc there w^ no one else who could have 
done it. ' 

In my opinion, there is no evidence that 
the woman died from beating at all. Taking 
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he recorded evidence at its utmost value, 

‘t merely supports a charge of assault, ^^hilsl 
he sooruthai papers show that the deceased’s 
leck was broken — a natural enough lesuli of 
ranging. It is by no means uncouirnon foj 
women of this class to comiint suuide when 
hwarted or abused by iiicii rclauves ; in 
Upper India it ordinarily tak' s the t<»rtn » f 
browing themselves down welis; in Bengal. 

3f hanging. I have known of inoretiian f»ne 
'nsiance of each kind, aiui I think this die 
nost reasonable explanation of the woman’s 
death. 

Anyhow, there is no evidence to connect 
’t with the beating inflicted by the prisoner, 

;ven if it be considered proved that he did 
Deat her, and I think the man entitled to an 
acquittal. 

The case must go before my colleague, 

Mr. Justice Kemp. 

Afr. Justice Kemp . — I enlirely concur in 
,he remarks of iny learned colleague. 1 
would even go finther. The conviction, in 
my opinion, was more than irregular: it w.is 
illegal. It is true that Section 439 of the 
Code of Criinin.d IVocediite enacts that no voluntai ily cmusiu' 4 gi ic\ous hini. 'I'lu' Jury 
rial or judgment slull l>e set aside on appeal acc]uiiled them ot ilie giavei (haige, and 
for any irregularity unless there lias been a convicted them of the lessfi. 'I'lie stmtenccs 
failure of jusi ice Now, in the present instance, are not loo se\<‘i(‘, taking all die cii\um- 
we have the case ot a prisoner ac cpiitied ot the st.inci's ol die ca^e into c ns.de* atif ai. 
charge ujion which he was arraigned, a find- 'J'he pfeadei f«ir tin* ajipi 1 ants loges that, 
ing of the assessors recorded — in short, a as tiie jinv ware not uiiarnnioU'. tlie Judge; 
ccjmplete trial. Sud lerily ttie judge finds onuht to have summoned another jiny* 
dial there is evidence in his opinion 10 con- 'Tijis crhieciion is clearly uirenablc. 'I'lie 
vict on a charge of culoibic homicide not |uiv c:onsi>ied of ^ewen pci-oi.s, and six of 
amounting to murder. The assessors are re- tin in fotin 1 the jirisoii'-rs gtiicy (see. Section 
calle 1 ; the piisoncr. an ignorant native, qiii c 32.S. (.’ode of ( nniinal rroce^iuie . 
unconscious ol what is going on in C'oiirl, ' d'he p e ider then uiges dial there has heem 
makes no olijection, ur is suopO'.ed to make a mis hreclion to (he jniv. hu’, (*11 reading the 
none; and he is convicted of an oTeiice with ' charge, I can find none. l>\er\di,ng was 
which he was not chaigcil, and re^pec;ing leil lo the unfelieied jinlgrneiil of the liny, 
which he had no opportunilv of cros>-e.x- 1 'The ju Ige summed uo tne cM.imK e most 
amining the witnesses for the tuO'-ccurion, fa;.ly and care.u. y. and tiie verdict of die 
who W'erc not even re-exain'ned I think that j Jury apjiea's to me fully bmaie out by die 
this is a substantial failure of justice. | evidence. 1 reject the ajipcdl. 


I have read the evidence of which my VoL I, 
leaineti colleague has given a careful ami 
coru-ct auabs’s, and I have no livsitadon in 
-saMtig that, even it the fir soncr had t een 
tried m a legal imm, 1 sho il 1 n.ne ac<|uii:cd 
hull on ilie evi Iviue as 11 s a ics 
rile prisoner must i'C rclcas.d. 

The 13111 l>e emhci ivSh;. 

Pi cscut : 

The Ilon ble I'. H. Ketnp. Pu 'sne Jiulge. 

Jury (Unanimi’y of). 

(,)ucen 7'ersus Urjoon ljNwa> and another. 

Coiuniitfcd hv ttic Dcpnfv Mtij^isfrofc oj I>nri* 
pore, amt tried by the Sesnons ‘Judire op tJie 
24-Pergin} natis, on n of attempt to 

murder, &^i\ 

\\‘hrn .1 fury are not unanlmou.s, tlic Judge is not 
hound to suintuon a new Jurv. 

'I'his case w.is tried widi n Jury The 
prisoners were artidgu'-d rm iwo clunges — 

I. St. widi aitcmipl to c >mmii murder ; nml, 2ii(l, 


Or. 11, 
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The 14th December 1864. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne fudges. 

Section 83, Penal Code— Capacity of a child 
to do wrong (how to be measured). 

Queen versus Mussamut Aimona. 

Commuted by the Officiating Magistrate of Fur- 

reedpore^ and tried hy the Sessions Judge of 

Dacca i on a charge of murder. 

In construing Section 83 of the Penal Code, the 
capacity of doing that which is wrong is not so much 
to be measured by years, as by the strength of the 
offender’s understanding and judgment. The circum- 
stances of a case may disclose such a degree of malice 
as to justify the application of the maxim malitia sup- 
plet artatem. 

The prisoner has been convicted of the 
murder of her husband. The Sessions Judge 
of Dacca has not passed sentence on the 
prisoner, but has submitted the record of the 
trial for the order of this Court, remarking 
** that, as the prisoner is a mere child, it ap- 
peared to him to be out of the question to 
pass the only sentence which the law admits 
of for the crime of murder — viz., death or 
transportation for life.” 

This is a very painful case. The medical 
officer deposes that the girl is about lo 
years old. The mother-in-law of the prisoner 
deposes that the prisoner had been married 
six years to her deceased son, and that her 
age is 13 years. The same witness, however, 
admits that the marriage has not been con- 
summated. We therefore think it safer to 
assume that the age of the prisoner is 
about 10 years, as estimated by the medical 
officer. 

The facts of the case are briefly as follows: 
The night before the murder, the prisoner 
slept with her mother-in-law. Her husband, 
the deceased, a healthy, strong young man, 
aged 19 or 20, slept with his brother In 
another hut in the same homestead. In the 
morning early, the mother-in-law woke up 
the prisoner, and told her to go about her 
household duties. The prisoner went out 
of the house. Shortly after this, the mother- 
in-law heard her son, the witness Afazuddi, 


crying out, ** Sister-in-law, what have you Vei 
done ?” The mother-in-law immediately came 
out of the house, and saw the prisoner running 
out of the southern house northwards. Her 
deceased son Infanoola then staggered out of 
the southern house, crying “ P'ather I mother I” 
and fell down in the courtyard. The wit- 
ness observed a wound on the right side of 
his neck, from which blood was pouring. 

The son never spoke, and died shortly after- 
wards. The prisoner hid herself in a “ pat ” 
field, and, though searched for, was not found 
until the afternoon, when she was brought 
home by her maternal uncle. 

The principal witness Afazuddi, aged 
about 17 years, brother of the deceased, de- 
poses — I went early in the morning to an 
outer house of the homestead with a hooka 
for my father, the witness Pheloo. As I re- 
turned within the daree, I went to the door 
of the southern house, and saw the prisoner 
strike my brother Infanoola with the sen 
dao (a sharp cutting instrument produced 
in Court) on the neck. The prisoner then 
threw down the weapon, and ran away to- 
wards the north into a ‘ pat ' field. My bro- 
ther was asleep when the prisoner struck him. 

My brother, after receiving the blow, rushed 
out into the courtyard, screamingoul, ‘ Father! 
mother !’ He fell down, remained speechless, 
and died after a short interval. Ten or 
twelve days before the crime, the prisoner 
committed some act of mischief in breaking a 
bamboo. My father abused her, and my 
deceased brother threw a small stick at her.” 

The witness thinks that this was the motive 
for the murder. The neighbours came up, 
and saw the deceased lying in the courtyard, 
wounded and dying. 

The medical officer deposes that there was 
an incised wound 2 inches long, J inch 
broad, and from ^ to i inch deep on the 
neck. The wound was deeper below than 
on the surface — it swept down by the side 
of the larynx, and cut through the sheath 
of the internal jugular vein and the common 
carotid artery. Death was caused by t -is 
wound. The wound could have been inflicted 
by such force as a girl of the prisoner’s age 
could easily use. 
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Wc are of o;>ini(in ihai the acts of the 
prijjrmer — viz ^ the lime selecie i, “ when her 
.husban.l wasi asleep), ” the weapon used, *• a 
ahatp cutdng clao," llie place in which she 
struck him, “ihe neck” — are. each and all. 
inconsisseni with any other hvphoihcsis than 
that h^*r init-nnoo was to kill lier hnshan J. 
1 ler suh'.cqiieni fli^^ht and concealment evince 
a i on^clo^l^nc‘>;s ili.it she had corn mi tie 1 a 
enme. Her (hdeiure is a simple denial. She 
accounts Icn- leivm;^ the homesiead hy snytni; 
that .some of her rn.iU* ndanons, helore wliom 
she w.is not m tin* hahii of ipnea^ini^, came 
into lh<* touiiy.iiil, and sijc ihcie hid her- 
seJt hehin I ihe house. Sljc does not, how- 
ever, explain wliy she l<dL the house at all. 
or vvhv she jetuiinv*! Lfinc*.‘aled in ihe “Jjar’ 
field nil the aficrnoon, iv -r it is proh.dde that 
a ;^'al ol her a.p* and inrnhie station in Ide 
fdionld he a “ pn d.ih n isheen. I'he dcience 
shows cnuMih i.ihlc ingenuity, but is alio- 
gc'dier impu^bahli*. 

We h i\e no'v to (‘onNi.lt-r wlieiher the pri- 
soner has atlaine I do use the I inguige ol the 
JV'iial (’ode, Se- tion S^j “ siiIIk lent malniitv 
of untlersiand.iiL^ to ju l-^e ol the nature ami 
consetpieiu cn ( )j (uM tondmt.” f(»r, it not, she . 
lias coimniue 1 n lofTeoce. Her age is beivvcen 
that pcnml wlecli woulil protect her ahoge.her i 
under the provisions ot Section Sz. and the 
period dhai dubious stage) wlm h renders her 
answerable for lu’i at is, provuh‘d she was con- 
Kcions of then nature .ind c mseipiences. It 
tnusi be remembered that tlie caj) uity ot doing 
that which is wrimg is not .so much to be 
measurctl by years as by the .strength of 
the prisoner's un !<‘rsianding and jmlgment. ■ 
One irirl of ten may hive as rnm h cunning 
as anoilc’r ol twelve, and in this c iiinirv 
girls arc very pjec<»cious. rhe Jtivlgc tells us 
that the demeanour of ihe jin'soner during 
the trial showed great intelligence, and that 


she was fully alive to the responsibility of 
her position. Her very defence appears 
to us to .show ingenuity and presence of 
mind. The medical officer, a native gen- 
I ilem in. Doctor Bholanaih Bo.se, M.D., to 
i a question put to him by the Judge as to 
j whether the prisoner had sufficient in- 
“ telhgence to know tlie nature of the wound 
; “ she \va«» inflicting.” answered — “ Yes, I think 
. any one who could choose .such a situation 
! as the neck, and such an instrument as 
, the sen (hv>, to inflict a wound, must 
have known that the wound would be a 
deadly one.” 

We, therefore, are of opinion that the 
pris/>ner was c/o/i lapax^ and that there 
is suflicen: le.ison, fiom the evidence and 
■ circumstances of the case, to infer such a 
riegree ot in.ilicc as to jusiify our applying 
the maxim of malitia supplet 'cvlaiem. 

I 

j C onvicting, therefore, the prisoner of 
, muiilcr — and we can convict her of no other 
; olTcncv the oidv sentence the Court can 
legal I V jiass is one of death or transjiortalion 
for lile. But, taking into crmsideraiion the 
; age of the prisoner, we pass the lighter 
sentence of ihe lwo --r7’c., transportation for 
life. At the same lime, as we think that this 
is a case in which the Lieutenant-Governor 
will do well to exercise the prerogative vested 
in him of tempering justice with merev, 
we direct that this report be submitted to His 
Honor with our earnest recommendation 
that, under the provisions of Section 54 of 
the Code of Criminal Procedure, he will 
be pleased to remit the punishment in part 
to a sentence of seven years’ imprisonment 
in a ref'»r rnaioiy, if such an insiiiution exists; 
fad ng .such, in any jail to be selected by 
lies Honor, u'lih labor suited to the age and 
.sex of the prisoner. 
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The i6ih December 1864. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne yudges. 

Abduction— Enticing: — Abetment 

Queen versus Srimolee Poddee and others. 

Committed by the Deputy Mugistniti\ and 
tried by the Sessions Judge of Miduapore, 
on a charge of abdrtction, ijfc. 

The conviction of a procuress chanijed fioin abduction 
to enticinfif, the woman alleged to have been abducted 
havinj^ been of mature aj^e and a free aj^ent. 

The conviction of the i*ther prisoners also chanjjed 
from abeltinn wion^ful concealment under Section joS 
of the Penal Code t<> abetment under Section iit>. 

Mr. Just lie (i lover. 'Fliis conviciion can- 
not, 1 think, l)e .sustained. 

The prisoner Siimotee Poddee has been 
convicted under Section 366 of the Indian 
Penal Code, and sentenced to 7 years’ rigor- 
ous imprisonment. 

Now, the uoman alleged to have been ab- 
ducted was 20 years old ; had been married 
several years ; did not care tor her husbind 
(who, as she says in lier deposition, used to 
beat her), and was perfectly willing to ex- 
change her life of drudgery and hard living 
for that of a C'alcutta prostitute, whereby slie 
expected to get good foixi, clothes, and money. 
All this is derived from her o^^n statement 
to the Sessions Judge. Section 366 makes 
use of the word.s “compelled, or knowing it 
likely that she will be compelled and again, 
“forced or seduced to illicit intercourse/' 


I would therefore acquit Mussainut Sri- 
motee Poddee on the charge of abduction 
under Section 366. 

But there is quite sufl'icient evidence to 
convict her of “ enticing under Section 
49S ; for, whatever the woman Kishoree*s 
secret inclinations were, she would have had 
no opportunity of carrying them out had not 
Poddee interfered, and woul I no doubt, but 
for that old procuress, have remained quietly, 
if not contentedly, in her husband’s house. 

1 would sentence Siimotee Poddee to 
the full punishment allowed under the Sec- 
tion — rv’s., two years’ rigorous imprisonment. 

The other prisoners must also be acquit- 
ted of the charge of abetting the wrongful 
concealment under Section 368, because there 
was no wrongful concealment practised, the 
woman having been, as I think, a free agent 
throughout, and her conlinerncnt in the pri- 
soner Poddee s house being the result of 
her own wish, and in furtherance of her own 
plan for getting to Calcutta without the 
husband's knowledge. 

But there is no rea.son why they should not 
l)e convicted under Section iiO; and in ac- 
cordance with the provisions of that Section 
I would .sentence them each to six months* 
rigorous imprisonment. 

Mr. yusiite Kemp. -I concur in this 
view of the case. ’Fhe offence of which the 
procuress l^oddee has been convicted is a 
very serious one to native society, and 1 have 
no hesitation in expressing my concurrence 
with the sentence proposed by my learned 
colleague. The other j»ri.s(nier.s are clearly 
guilty of aiding and abetting the offence 
committed l»y Podtlee, and I ajiprove of the 
proposed sentence. 


Voir. 


Now, it is quite clear that the woman was 
not compelled to go to Calcutta ; .she went, 
or rather attempted to go, there of her own 
free will ; she was certainly neither forced j 
nor seduced to illicit intercourse ; she had j 
made her deliberate choice ; she was a woman I 
of mature age, so far as such a subject was ! 
concerned, and was determined of her own • 
free will to leave her husband, and become a 
prostitute in Calcutta ; she started from her 
house with that intention ; and such a wo- 
man can hardly be said to have been seduced, 
as it is quite evident that she was too 
ready to take to bad courses without press- 
ing. 


The 19th December 1864. 

Present : 

Phe Hon’ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 

Recognizances (Taking of— without conviction 
of rioting). 

Queen versus Seetaram Hazra and others. 

Committed by the Deputy Magistrate of Bood- 
boodf and tried by the Sessions Judge of West 
Burdwan, on a charge of rioting ^ 6fc, 







m* ww* WP»t«% 


mh 




Wtki. 


It IS not iiecf9it«ry th»t there should be a conviction 
of riotin];^ tn order to admit of a Magistrate taking 
rMogniaAnees to keep the peace. 

The order of the Deputy Magistrate ap- 
pears to us perfectly legal. 

It is not necessary that there should he a 
conviction of rioting in order to admit of a 
Ma^strate taking recognizances to keep the 
peace. Section 282, Code of Criminal Pro- 
cedure, lays down that, in cases where the 
Magistrate shall receive credible informa- 
tion, dec., he shall call on them to show 
cause why they should not be required to 
enter into a bond to keep the peace. This 
is precisely what the Deputy Magistrate 
did. He went himself to the spot, and satis- 
fied himself, both hy general inspection and 
by evidence. He then called upon the par- 
ties Implicated to show cause, and, on their 
not being able to do so, ordered them to en- 
ter into recognizances. We observe also 
that the appeal to the Judge was not on the 
ground that they liad not been duly sum- 
moned, but that the evidence of their inten- 
tion to commit a breach of the peace was ! 
msufhcient. i 

This order was correct, and the Sessions j 
Judge’s reference unnecessary. * 


veigled into the house for the purpose. The 
only witness who deposes to this fact is the 
prisoner’s own wife, who, in such a matter, 
is not a legally qualified witness, and ought 
not to have been examined. The other wit- 
ness, again, only deposes to the prisoner’s 
uttering threats against the deceased, which, 
under the circumstances, was not unnatural. 

We observe that these two witnesses were 
originally themselves charged with the crime, 
though afterwards admitted as Queen’s evi- 
dence. 

But, although we consider the ‘inveigle- 
ment” not proved, there is ample evidence in 
the prisoner's own confession to convict him 
of murder. The nature of the weapon em- 
ployed, a heavy stone pestle, the injuries 
inflicted, and the subsequent throwing of the 
body into a neighbouring khal, prove this; 
whilst his averment that he did not know 
whom he was beating is opposed to all the 
circumstances of the case. 

But, considering the immediate provocation 
anil the prisoner's outrageous feelings at 
.seeing a man actually intriguing with his 
wife, we think that a capital sentence is not 
necessary for the ends of justice. We there- 
fore sentence the prisoner Sheik Bhekye to 
transportation for life. 


The n>ih December 1864. 


Prtsmt : 

The Hon’ble K. B. Kemp and F. A. Glover, 
Puisne ytuiges. 

Capital sentence — Murder — Provocation. 

Queen versus Bhekye, alias Sheik Anser. 

CavtmtiUd by the MagUirate, and tried by the 
Sessions Judge of Sylhet, on a charge of 
murder^ 

A CApitttl tititiffaiiK} in the ciiisc of murder 

cotnmitted while under tne tnHuenee of provocstion 
caused by an intrigue with the wife of the prisoner. 

That the prisoner killed the deceased, 
can be no question. He admitted 
the fact to the Magistrate, and confirmed it 
At the SeaaioDs ; and that he intended so to 
Ihia te, we think, quite clear. But there 
la no evidence that the deoeaatd wta in- 


The 2 1 St December 1864. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Criminal Trespass. 

Queen versus Jeenut Bebee, &c. 

CommitUd by the Magistrate, and tried by the 
Officiating Judge 0/ Cuttack, on a charge of 
criminal trespass. 

The Mtry by oue mim on another’* propeity. ac- 
companied by the cutting down of trees ip that dcd. 
perty, IS criminal trespass. ” 

We can find no illegality in the proceedings 
of the Deputy Magistrate. The possession 
was held to be with the plaintiff. The 
entry by the defendant on the propertv, 
accompanied with the cutting down of the 
trees in the property, constitutes the offence 
of orimliial trespass. The papers are re- 
turned to the Judge. 
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The si8t December 1864* 

Fresin/: 

The Hon’ble F. B. Kemp and F. A. Glover^ 
Puisne Judges, 

Affirmy with Hcaiicide (under ReffoUtlen 
VI.. x 8 j 8 ). 

Queen versus Kamaruddy Bhooya. 

Committed by the Magistrate^ and tried by the 

Sessions Judge of Backergunge, on a charge 

ef affray and homicide. 

A sentence of rij^orous imprisonment passed in a case 

afifray with homicide, under Regulation VI. of 1828. 
quashca as illegal* and altered to one of imprisonment 
with labor. 

JMr. Justice Glover. — The punishment to 
which the prisoner in this case has been 
entenced appears to be illegal. There is 
10 distinct finding in the judgment on the 
question of premeditation ; but from the tenor 
Df the Sessions Judge’s remarks, and from his 
cceptance of the facts of the case as detailed 
jy his predecessor, before whom the original 
rial (the present case is a supplementary 
me only) was held, there can, I think, be no 
Joubl that he did consider the affray in 
vhich the homicide occurred to have l)een 
premeditated. 

Now, the offence was committed whilst the 
pld law (Regulation VI. of 1828) was in force, 
.nd this Regulation enacts that cases of 
premeditated affray with homicide, under Re- 
gulation 11. of 1828, shall be visited with a 
ninimum punishment of five years' imprison- 
nent with or without labor, with corporal 
punishment commutable to a further term of 
mprisonment under Regulation II. of 1834. 

The Sessions Judge’s order therefore of one 
'ear’s rigorous imprisonment, passed as it was 
inder the old law, is illegal, and should be 
quashed. 

Under Section 405 of the Criminal Proce- 
lure Code, this Court has, in cases like the 
present, power either to direct a new trial, or 
3 pass such sentence as it shall deem right. 

To order a new trial would be to cause 
annecessaiy delay, and I would pass sentence 
»X once — ^the sentence provided by law— 
ire years' Imprisonment with labor. 

The case must go before my colleague Mr. 
ustice Kemp. 

ilfr. Justice JTemp. — I concur. 


Tbft fist December 1864* 

Pt^eMht : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 

Commitment (by a Cottectorh 

Queen versus Bunsee Sing. 

Committed by the Collector^ and tried by the 

Sessions Judge of Behar, on a charge of false 

evidence, 

A Collector, trying a suit under Act X. of 1S59, has 
authority to commit to the Sessions judge. 

The appellant in this case was defended by 
Counsel, who urged in his favor (1) that 
the Collector, before whom the alleged perjury 
took place, had no authority to commit, and 
(2) that the evidence was insufficient and 
unsatisfactory. 

We are clearly of opinion that the Collec- 
tor had jurisdiction. The alleged perjury 
took place during the trial of a suit under 
Act X. of 1859, and Section 19 of the Indian 
Penal Code (Illustration a) lays down 
that a Collector, trying a suit under Act 
X. of 1859, is a Judge. His Court therefore 
quoad this case was a Court of Civil Judi- 
cature, and he had power, under Section 173 
of the Criminal Procedure Code, either to send 
the case to the Magistrate for commitment to 
the Sessions Judge, or to commit himself. 

With regard to tlie 2nd objection, we see 
no reason to interfere with the Sessions 
judge's decision.. It is very clearly proved, 
by the testimony of many respectable witness- 
es, that the prisoner did sign his name to the 
documents he afterwards repudiated. His 
object in doing so was to defraud. 

There might, we observe, have been a con- 
viction on the 9lh count also, a.s the kistbun- 
dee referred to therein w’as not only signed 
by the prisoner, but was also registered by 
him ; the fact being proved by the evidence of 
those present at the time and by the endorse- 
ment of the registry' office on the back of 
the deed. 

As a last resource, appellant's vakeel 
puts in a plea ad miser icordiamy praying for 
some diminution of the punishment ; but we 
think that, under the circumstances of the 
case, a sentence of five years' rigorous im- 
I prisonment is by no means too heavy. 

I We reject the appeal, and confirm the 
^ orders of the Sessions Judge. 
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The stt$t Becember 1864. 

Present : 

The Hon^le F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Bicoity— Knowiacrly havinR in possession pro- 
perty stolen in dacoity. 

Queen versus Abool Hossein and 1 1 others. 

Committed by the Magistrate, and tried by the 

Sessions Judge of Backevgunge, on a charge 

of dacoity, &c. 

Wlien stolen property Is found in the possession of 
diCottSf the offence of kncminj^ly havinjf in posses- 
sion ’* i* to he considered as included in the oriffinal 
one of dacoity, unless there are circumstances clearly 
•eparatinc the one crime from the other — e, /•., l*;njjth 
of time, or distance. 

Mr. J ustice Glover. -This is a case which, 
under the old law, would have been one of 
** assault and plunder;” hut the only Section 
of the Penal Co<lc under which it can come 
is Section 391, and the prisoners were there- 
fore charged with “ tlat oity.” 

The evidence of a large number of witness- 
es proves that the prisoners, who were the 
manjee and mullars of a guard-boat, hoarded a 
merchanl-hoiU, against which they had cither 
accidentally or i)y <lesigri struck, heat the 
rowers, and plundered their [)roperty. d'heir 
excuse was that the collision was brought 
about by the tnerchant-boalinen’s careless- 
ness, and that tlie sail of the guaiii boat 
had been torn, 'rhe plundered bo.ilinen 
w'cnt off to the polico station, which was not 
more than a mile disiani, and complained to 
the Inspector. The guanl-hoal sijorily alter 
made its appearance, going down stream, 
and after some dilhcnii> the boatmen 
W'cre made to bring to. ( bi searching the 
vessel, sundry cloth and other articles of 
property were foiitjd, which were sworn to 
by the merchant- bo.itmen as those which 
the crew of the other vessel had taken from 
them. These witnesses also ideniilied all 
the prisoners as the men who hud hoarded 
their boat, and carried olY their property. 
In their defence the prisoners state that Uie 
collision was the fault of the merchant- 
boatmen, and denied that they either assaulted 
the mullars or plundcrcvi their property. 
None of them called witnesses, or laiher 
they refused to examine them after they 
were summoned. 

I see no reason to interfere with the con- 
viction on the I St count. The attack and 
plunder is satisfactorily proved by the evi- 
dence of a great number of witnesses, and 
die evidence of the Police Inspector and of 
his constables proves that the stolen articles 


were found in the guard-boat 'when it was 
forced to bring to. 

I confirm, therefore, the sentence of two 
years' rigorous imprisonment imposied by 
the Sessions Judge, and reject the appeal. " 

But the prisoners cannot be convicted on 
the 3rd count (Section 412) likewise,- It 
has been frequently ruled by this Court that, 
when stolen property is found in the posses- 
sion of dacoits, the offence of “ knowingly 
having in possession " is to be consi- 
dered as included in the original one of 
dacoity, unless there are circumstances 
which clearly separate the one crime from 
the other — length of time, or distance, for 
example. In this case, the dacoits were 
taken red-handed within an hour of the 
]>lunclering. 

I would therefore quash so much of the 
Se.ssions Judge's oicler as sentences the 
prisoners to an additional year’s rigorous 
imprisonment on the third count of the 
charge. 

On this point the case must be submitted 
to my colleague Mr. Justice Kemp. 

J/r. Justice AV ////.--1 entirely concur. 


The 22nd December 1864. 

Present : 

I’he Ilon’ble k'. H. Kemp and F. A. Glover, 
Puisne Judges. 

Murder— Capital sentence (Commutation of). 

(Jueen rrrsus liaboo Lall Jhah. 

Committed by the Magistrate, and tried by the 
.Sessions Judge of Bhaugulpore, on a charge 
of murder. 

I’hoiigh the evidence was held to be sufficient to con- 
vict the accused of murder, yet, as the evidence gave 
rise to doubts as to the precise oart taken by the pri- 
stuier, it was thought safer it) remit the capital sentence, 
ami |)ass onv ot transportation for life. 

The invesligation of this case has been 
very carelessly conducted by the Magistrate; 
anti evidence which would have afforded 
most satisfactory corroboration in many 
points has been either neglected or altogether 
omitted. The M,igistraie‘s reply to a refer- 
I ence from this Court shows that neither the 
kodal nor the earthen-pot, said to have been 
covered with blood-marks, were subjected to 
metiical examination ; whilst the pieces of 
human flesh found in the place where the 
murder is said to have been committed were 
allowed to remain in the hands of the police, 
and were never produced at the trial at all. 
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inbib daae iftgaiiist the ptlii^iiisT Is ^ ^vi* 
denes of the woman Aladee. She was oHgl* 
^al]y» with another wotnan dimed Sahalun 
(likewise convicted in this case» but who iias 
not ii^beated), accused of the murder, but 
Wa6 anerwards permitted to turn Queen's 
evidence. Sahajun testified against Baboo 
Lall before the Magistrate, but at the Ses- 
sions retracted her evidence, so that of direct 
proof against the prisoner there remains 
but the deposition of Aladee. 

Now, the evidence of this one witness 
would, in accordance with many rulings on 
the subject, be sufficient, if there be no rea- 
son to doubt its credibility ; but, had it stood 
entirely alone, we should have hesitated to 
convict upon it. There are, no doubt, dis- 
crepancies in it, noteably as to the place 
where the murder is said to have been com- 
mitted. Aladee, before the Magistrate, de- 
clared it to have taken place in Sahajun’s 
cooking hut, whilst at the Sessions she 
describes the place as a cow-house. 

But, although this be the only direct evi- 
dence implicating Baboo Lall as one at 
least of the murderers, there is a consider- 
able amount of corroborative proof of the 
woman’s statement that the deceased was 
murdered in Baboo Lall’s premises. No 
witnesses depose to the fact that, on the 
night of the occurrence, the deceased was 
sent for by the two women above mentioned ; 
they waited outside the house, and, on de- 
ceased coming out, took him away with them 
(it should be mentioned here that the deceased 
appears to have intrigued with one, if not 
both, of these women). Aladee states that, 
before he accompanied them, he went back, 
and left his turban behind — a point oorrobo- 
rated by the evidence of the deceased's father, 
who slates that, on enquiry for his son next 
day, he supposed that he had gone to bathe, 
because he had left his turban in the house. 

Again, tfie police who searched the cow- 
house found marks of blood on the ground 
(those marks are said to have been sprinkled 
over with ashes), and a small piece or piece.s 
of flesh, which the Inspector thought were 
part of a human finger. The relics, however, 
were not sent in (why, it is difficult to under- 
stand), so that the value of this evidence is 
entirely nullified . On searching the prisoner's 
house, a kodal was discovered hidden between 
the kotree and the wall : and on it, as de- 
posed to by the witnesses who were present, 
were spots which they believed to be blood 
and one or two human hairs ; these are said 
to have been still on the kodal when it was 
sent in to the Magistrate. ’ 


A^h» thdte Is the evidence of the Deputf It 
Inspector of Police, who states that the ¥th 
man Ahtdee showed hllh ah bartheti pot 
covered with, what she sUted, end what the 
Deputy Inspector believed to be, bldOd^tharks; 
and likewise the mark of k bloody hand on 
the wall of the hut where the murdet is said 
to have been committed. Mr. HoWird made 
no enquiry, which is to be regretted, btit 
brought the pot with him to the station. 

Me does not seem to have handed it over to 
the Magistrate, or to have taken steps to 
ascertain whether the marks were blood- 
marks or not. 

It may, however, we think, be considered 
proved that the deceased went away with 
the two women, Aladee and Sahajun, to the 
house of one of the prisoner’s ; that he was 
never again seen alive ; that his body was 
found afterwards in a neighbouring river, with 
a tremendous cut oh the neck and skull ; that 
the appearances in the hut were such as to 
show that somebody had been killed there ; 
and that the weapon used in the murder was 
the kodal found in Baboo Lall's house. 

That the prisoner had Ill-feeling towards 
the deceased is proved, and, under the circum- 
stances, the feeling was a natural one enough. 

Taking all this together, we think that it 
affords sufficient corroborative evidence to 
make us receive Aladee’s testimony as true ; 
and, if that be so, it is sufficient to convict 
the pri.soner of murder. 

Bui as from this evidence there arises 
some doubt in our minds as to the precise 
part taken by the prisoner, we think it safer 
to remit the capital sentence, and pass one of 
transportation for life. 


The 26ih December 1864. 

Presejit : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 

Murder— Principals and Abettors. 

Queen versus Jan Mahomed and Kamoo 
Gazee. 

Committed by the Magistrate^ and tried by the 
.Sessions Judge of Tipperah^ on a charge of 
murder^ dfc. 

When two periions take an active part in a mur- 
der, they become principals in the first degree, though 
one of them only may have been the actual kiNer* H 

Or. 12. 
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one etood by whiht the crime wae beinf committed, he 
would b« an abettor. 

Mr. Jmiice Glover.— 'Vha Sessions Judge 
convicted these two prisoners of “abetment 
of murder," and has sentenced them each 
to ten years' transj^orlation. This finding 
is not in my opinion legal. It is held to be 
proved iliai boih of them struck the deceased ; 
at least that is the only meaning I can attach 
to the words of the judgment - The wit- 
nesses differ as to which of them first struck 
the deceased ; that one of them did so strike 
him, is b^'ond doubt ; that both were actively 
engaged, 1 find proved.” 'Fhc Judge probably 
means that, although both tlie prisoners 
struck Mahomed Alt, he is not (juiie certain 
as to whicli of them struck that particular 
blow of which the deceased died. 

This being so, the prisoners were guilty, 
not of abetment of “murder,” which sup- 
poses them to have instigated or aided the 
commission of the offence otherwise than 
by actually striking the fatal blows, but 
of the murder itself. If one had stood by 
whilst the crime was being committed by 
the Other, he would have been an abettor; 
but, when both take an active pan, they 
become principals in the fust degree, ihougii 
one of them only may have been the actual 
killer. 

The assault w'as committed with heavy fi 
feet laltecs, and one blow on the head frac- 
tured the skull. W'haiever dispute thcic 
may have been between the parties, it is 
clear that, at the time the deceased was 
.struck, the prisoners had liatl the opportu- 
nity of cording tlown. 'riiere was no such 
\%\ant of self-control as tr> bring the case 
under tlie K\ce))tionsS to Section 5vV) of the 
Penal Code, and the injuiies wvrt' inflicted 
with at least the knowledge that they weie 
likely to cause death. 

But this C'ourt, alihough under Section 4ii> 
of the Code of C'riminal Procedure it has the 
power of reversing or alleiing tinvlmgs and 
sentences, cannot enhance any punishment 
that may have been awarded ; so that, h 1- 
ibough it could alter the conviction of “abet- 
ment of murder” to that of “murder” iiselt 
(the pri.soners having pleavled to that 
charge), it could not inflict either of the only 
two punishments provideil by law for the 
crime. 

1 think, therefore, that the finding and 
sentence of the Sessions Juilge should be 
quashed, and that he should be directed to 
Tecord a legal finding on the evidence, and to 
pass the sentence provided by the Penal 
Code* 


The papers must go before my colleague 
Mr. Justice Kemp. 

Mr. Justice Kemp . — The prisoners, if 
guilty of any offence, are clearly guilty of 
murder, and not abetment of that offence. 
I therefore concur in quashing the conviction 
and sentence, and directing the Judge to re- 
cord a legal finding, and pass the sentence 
prescribed by the law. 


'Fhe 30th December 1864. 

Present : 

The lion’ble F. A. Glover, Puisne Judge. 

I Murder — Culpable homicide not amounting 
I to murder — Jury (Finding of). 

1 (^ueen versus Uckoor Ghose. 

j Committed by the jfoint Magistrate, and tried 
i hv the Sessions judge of Moor shedabad^ on a 
I charge of murder, f^c. 

! The finding of a |ury that, although the accused killed 
I the deceased, the crime was not murder, not because it 
I fell under any of the exceptions allowed by law, but be- 
' cause th(‘ accused had no object in killing him, ib not 
. a legal findinq, and does not amount to a conviction of 
: culpable homicide not amounting to murder. 

1 The prisoner Uckoor Gho.se has been con- 
victed of murder under Section 303 of the 
IVnal ('ode, and sentenced to transportation 
for life. 

lie urges, in ajipcal to this Court, that the 
, liist verdict of the Jury was intended to be 
one of “ culpable homicide not amounting to 
murder that the Se.s.sions Judge was hound 
to receive and act upon it, and had no power 
to oiilcr the jury to reconsider their finding. 
If tliis* point he made out, it is of course 
fatal to the conviction. 

1 have gone carefully over the record, and 
find ihatihe Judge, in his charge to the Jury, 
made spec ial mention of the exception (No. 
4, Section 300, Indian Penal Code) on which 
the prisoner's vakeel relied, and left it to the 
Jury to decide whether or not the prisoner 
was entitled u> the benefit of it. 

Their verdict was — “ We have no doubt 
that the prisoner killed Nuddee Ghose. We 
think Nuddee Ghose gave him no provoca- 
tion, but we do not think it murder, be- 
cause the prisoner had no object in killing 
him.” 

This was clearly not such a verdict as 
could have been received. The Jury w'cre 
not entitled lo pronounce what was the law, 
or to give their own definition of w’hat con- 
stituted '‘murder." Their duly was to judge 
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the facts of the case as detailed in the evi- This was not a legal finding, and the Jury VoL 1. 
dence, and to say whether Exception 4 of were properly directed to reconsider their 
Section 300 of the Penal Code applied, and, verdict, with reference to the exception 
if so, to find the prisoner guilty of the lesser already brought to their notice. On their 

crime only. return to the Court, they brought in a verdict 

In my opinion they disposed of this ones- of ‘‘guilty. . -j 

tion adversely to the pris<uier (indeed, if 1 akmg all the circiimst.inccs into consider- 
they believed the evidence, they could hardly ^.lion, I think ih.u the fir^t verdict was not 
have relied upon it for a moment), and found j could legally be received as convict* 

that, although Uckoor Ghose killed Nuddec . culpable homicide not amountmg to 

Ghose, the crime was not murder, not because ' piurder, and that there is (no other point or 
it fell under any of the excejuions allowed by 1^''' being laiscdi no ground lor disturbing 
law, but because the prisoner had no object in i the second finding of “ guilty, 
killing him. ^ appeal is rejected. 
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The and January 1865. 

Present : 

The Hon’ble F. B. Kemp and F, A. Glover, 
Puisne Judges, 

Sahititution of Transportation for imprisonment 
Robbery — Voluntarily causing Hurt 

Queen versus Mootkee Kora, 

Committed by the Joint Magistrate, and fried by 
the Sessions J udge of Midnapore, on a charge 
of highway robbery, &c. 

To bring Section 59 of the Penal Code into operation, 
the punishment awarded on one offence alone must he 
i^ven years* imprisonment, and cannot be made up by 
adding two sentences together, and then coinmuting the 
amalgamated pcri<)d to transportation. 

The two offences of robbery and of voluntarily causing 
hurt, when combined, are punishable under Section 394 
alone, and not under Sections 392 and 394, 

Mr, Justice Glover , — The prisoner in this 
case has been convicted of highway rob- 
bery under Section 392 of the Penal Code, 
and of voluntarily causing hurt, <kc., under 
Section 394, and has been sentenced to three 
years' transportation, with a fine of Rs. 50 for 
the first, and to seven years’ transportation for 
the second offence. Before considering the 
evidence, I remark that the first sentence of 
three years’ transportation passed under Sec> 
lions 392 and 59 of the Penal Code is illegal ; 
under the latter section a sentence of trans- 
portation cannot be less than seven years, and 
It has been frequently ruled by this Court that, 
to bring Section 59 into operation, the punish- 
ment awarded on one offence alone must 
be seven years' imprisonment, and cannot be 
made up by adding two sentences together, 
and then commuting the amalgamated |)eriod 
to transportation. 

1 observe also that Section 394, in itself, 
.provides for the offence of which the pri- 
soner has been found guilty. That section 
refers to ** causing hurt whilst’ committing 
pr attempting to commit robbery/' and the 
amount of punishment that can be awarded— 
viz.j trans^rtaliori for lifcr-shows that the 
Section includes the robbery, as weH as the 
hart; and lhati when the two offences are 
aombiaed) a freeb oouviclion uader Section 


For the rest I have gone very care* 
uUy, and more than once, over the whole of 
the evidence recorded by the Sessions Judge, 
and, although there are some points— Hare* 
dhun's state when he left the grogshop, 
and when found the next morning by 
Seedeshur Moilo (a witness not forthcoming) 
for example—which could have been more 
satisfactorily cleared up, there is, I consider, 
suflicient proof of the prisoner's guilt. It is 
clearly established that he induced the pro- 
secutor to go with him to a distant village 
for the purpose of buying skins, and that 
:be two started in company, the prisoner 
carrying an axe and a laitee. The prisoner 
himself admits that he went with Haradhun, 
although he asserts that he was hired to 
carry the skins when bought. The pro- 
secutor’s statement regarding the actual 
attack is, no doubt, unsupported by direct 
evidence ; the assault having taken place by 
night and in a lonely place, surrounded by 
jungle ; but the situation in which he was 
found next morning leaves no room for 
doubt that he was cruelly wounded with a 
blunt axe, or some similar weapon, besides 
having his jaw broken, and one of his 
teeth knocked out. The medical officer 
was decided in his opinion that the former 
injuries could not have been self-inflicted, 
nor the result of a fall ; and, as I before 
obser\ed when the prisoner and Haradhun 
started on their journey, the former carried 
an axe and a laitee. Similar weapons were 
found in his house after his arrest, and were 
proved, by evidence, to be his property. 

Directly Haradhun was found, he named — 
though in an indirect manner, caused by the 
severe nature of the wounds — thie prisoner 
as the man who had attacked him, and this 
statement he has repeated ever since without 
variation. There was no ill-feeling betw^een 
the parties (on the contrary, Haradhun ap- 
pears to have kept his cattle in the prisoner's 
house), and no conceivable reason for his 
accusing the latter falsely. 

The defence is that the prosecutor got 
drunk, fell down, and so injured himself. In 
support of it one witness deposes that he saw 
Haradhun lying on the ground the morning 
after the occurrence, apd that the latter told 
him that he had so fallen ; but this witness 
admiu that Haradhun qmke veijr 
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V#L fl« gibly» was nearly senseless, and that he 
(witness) could not understand all he said. 
There is thus much doubtless of discrepancy 
in the prosecutor's evidence that Haradhun 
first said that he had been robbed of Rs. 3-8 
only, and that his statements before the 
Magistrate and Sessions Judge do not tally, 
quoad his having been drinking before the 
prisoner attacked him ; but the discrepancies 
are after all more nominal than real. Though 
Haradhun first mentioned Rs. 3-8 as the 
sum he had V)een robbed of, he almost imme- 
diately corrected himself, and said it was 
Rs. 10 ; and considering his state both at 
the time and afterwards when examined by 
the Magistrate, the only wonder is that he 
was able to give any connected account at all 
of what had befallen him, either on this point 
or on any other. That he had been drinking 
he admitted, though he denied being drunk. 
But the only effect this admi.ssion could have 
would be on Ilaradhun's power to state cor- 
rectly what had happened, and to identify 
his assailant ; it could have nothing to do with 
the prisoner's line of defence, viz., that Ha- 
radhun had injured himself by falling on a 
stone, as the medical evidence clearly estab- 
lishes the fact that the injuries on the head 
could not have been so caused. Taking all 
these circumstances together, 1 see no reason 
to disbelieve Ilaradhun’s statement, and so 
far would reject the apj>eal. 

With regard 10 the punishment, 1 would 
not interfere with the aggregate amount im- 
posed by the .'Sessions Judge, although I 
would convict the prisoner under Section 
394 only. 

As the sentence 1 j)ropose would be ten 
years’ transportation, the punishment will 
not have been enhanced, and Section 419 of 
the Criminal Procedure Code will not apply. 

The papcis must go before my colleague, 
Mr. Justice Kemp. 

Mr, ymtice Kemp . — 1 concur. 


A Deputy Magistrate should adjudicate on charges of 
criminal trespass, unlawful assembly, and mischi^, in- 
stead of referring the case under Section 318 of the 
Criminal Procedure Code to the Magistrate. 

A Deputy Magistrate, vested with the powers of a Sub. 
bordinate Magistrate of the 2nd class, cannot institute 
proceedings under the said Section. 

The defendants in the case, out of which 
this reference arises, were charged before the 
Deputy Magistrate under Sections 143, 426, 
and 447 of the Penal Code. That officer 
(acting apparently under a general order of 
a former Magistrate of the district) declined 
passing orders on the question of the illegal 
assembly, &c., thinking that the defendants 
were acting under a bond fide claim of right 
in the shape of a pottah from the proprietor 
of the land ; but as he thought a breach of 
the peace imminent, he sent the case, under 
Section 318 of the Code of Criminal Pro- 
cedure, to the Magistrate. 

The Magistrate has referred the case here, 
on the ground that the Deputy Magistrate 
was bound to adjudicate on the charges of 
criminal trespass, illegal assembly, and mis- 
hief ; he also considered that the Court of 
first instance should have itself decided the 
point of possession, and not have referred it 
to him. 

We have had, in connexion with the 
Deputy Magistrate’s order, our attention di- 
rected to the Full Bench Ruling of this Court, 
dated xith June 1864, No. 460, wherein it 
is laid down that a criminal charge, once in- 
“^ti luted and disposed of, should not be revived. 
But, setting aside the fact that this ruling 
refers more properly to cases where the 
plaintiff has allowed his case to be dismiss- 
ed on default, the present case, we observe, 
was not disposed of at all. The Deputy 
Magistrate passed no orders on the several 
charges made, but referred the matter, with 
a report, to the Magistrate, to be disposed of 
under Section 3 1 8 of the Procedure Code. 


The 4th January 1865. 

Present : 

The Hon’blc F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Deputy Magistrate (Powers ofHCrtmtnal Tres- 
pass— Uniawful Assembly— Mischief— Dis- 
putts concerning land. 

Queen vertus Ootom Mai and others. 

Committed by ike Deputy Magistrate t and refer* 
red the Officiating Joint Magistrate of Raj* 
shakye, on a charge of unlawful assembly^ &c* 


In this, we think, he was wrong. He was 
bound to decide the case, as it was brought 
before him under Sections 143, 426, and 447 
of the Penal Code, the more especially as there 
was no question as to the actual possession 
at the time the alleged illegal entry was made, 
"t was admitted by the defendants themselves 
hat the other side had sowed indigo on 
he disputed lands, and were in possession, al- 
though they claimed a superior right. 

We see no reason, therefore, why the 
charges brought by the plaintiff should not 
be enquired into by the Deputy Magistral^* 
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With regard to the Joint Magistrate’s se- 
cond point of reference, we observe that the 
Deputy Magistrate, Baboo Juggeshur Mooker- 
jee, was vested with the powers of a Subor- 
dinate Magistrate of the 2nd class only, and 
could not, therefore, institute proceedings 
under Section 318 of the Procedure Code; 
such power being confined to the Magistrate 
of the district, or to an officer exercising the 
full powers of a Magistrate. 

The 5th January 1865. 

Present : 

The Hon’ble F. A. Glover, Puisne yud^e. 

Appeal'— Evidence {Sufficiency of). 

Queen versus Muddun Sirdar, alias Gurreeh- 
oollah, and ten others. 


Committed by the Magistrate t and tried by the VoL 11* 
Sessions Judge of Dacca^ on a charge of da^ 

*^oityt 

Objections to the sufficiency of evidence are not a 
ijrround of appeal. The deposition of a single credible 
witness is sufficient in law. 

The petition of appeal in this case is made 
up solely of objections to the sufficiency of 
the evidence. This was a question for the 
jury, and they decided that it w'as sufficient 
for conviction. T'he deposition of a single 
credible witness is sufficient in law ; and it 
was for the jury to say whether the circum- 
stances of the case, and the corroborative 
evidence tendered, were sufficient to make 
that one witness's statement credible. 

No point of law arises in this case, and the 
appeal is therefore rejected. 
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The 5th January 1865. | 

Pnsent : 

The Hon’ble F. A. Glover, Puism Judgi, 
Kidnapping:. 

Qoeen versus Bhungee Ahur. 

Committed by the Joint Magistrate ^ and tried by 
the Sessions Judge of Sarupit on a charge of 
kidnapping from lawful guardianship. 

The cunsent of a kidnapped person th immaterial ; 
nd it is not necessary for a conviction, under Section 
5i, Penal Code, that the takine or enticing* should be 
hown to have been by means of force or fraud. 

As the prisoner admits, and has all along 
dmitted, that he took the boy with him, the 
nly point for consideration is the lad’s age. 

The consent of a kidnapped person is 
nmaterial ; and it is not necessary, for a con- 
MCiion under Section 361 of the Penal Code, 
hat the taking or enticing should be shown 
D have been by means of force or fraud. 


under Section 366 of the Criminal Procedore Vf h tl^ 
Code. 

The facts of the case were properly laid 
before the jury, who found the prisoner 
guilty. 

He pleads in appeal that the prosecutor 
is at feud with him, and that the confession 
was given at the Instance of the Police. 

Neither of these are points which the Court 
can take up in appeal. The jury had both 
these allegations before them, aud decided Oft 
the evidence against the prisoner* 

The appeal is rejected. 


The loth January 1865. 

Present : 

The Hon’ble F. B. Kemp and F. A* Glover^ 
Puisne Judges, 

Retaining counterfeit seals and forged doctt* 
ments, intending to use them fraudulently* 

Queen versus Kislo Soonder Deb. 


Now, the prisoner before the Sessions dc- 
:lared the boy to be fifteen years old, and his 
wo witnesses have deposed to his being about 
hat age. But the prisoner himself admitted in 
ais defence before the Magistrate that the 
ad’s age was twelve years only, and his father 
and other witnesses for the prosecution clearly 
establish the fact that he was under fourteen. 

see, therefore, no grounds for interference 
with the Sessions Judge’s order, and reject 
he appeal. 


Committed by the Joint Magistrate sandiried by 
the ,Ses$ions Judge of Raj shahye, on a charge 
of retaining counterfeit seah and forged do^ 
cumenfs, infendingfraudulcntly to use them 
as genuine, 

Omnterfeit seals and forged documents were found In 
tnc prisoner’s possession j and, as he could give no satis* 
factory information as to how he became possessed ok 
them, it was inferred that he kept them with the inten- 
tion of using them fraudulently. 


The 5lh January 1865. 

Present : 

The Hou’ble F. A. Glover, Puisne Judge, 


Mr. Justice Glover . — That a number of 
counierreit seals, together with insiruments 
for making them, and a forged document 
purporting to be a fysala of the Moonsiff 
of Natiore, were found in the prisoner’t 
house, is unquestionable. 


Appeal — Enmity of prosecutor — Confession of 
prisoner (at instance of Police). 

Queen versus Gopaul Doss. 

Committed by the Deputy Magistrate, and tried 
by the Sessions Judge of Moorshedabad , on a 
charge of house-breaking by night in order to 
commit theft, 

The pleas that* the prosecutor is at feud with the 
prisoner* and tim prisoner’s confession was given at the 
instance of the Police, are not grounds cf appeal. 

prisoner in this case confessed before 
Magistrate, and his statement was 
received by the Sessions Judge as evidence 


The prisoner himself admits the fact, but 
urges that they were placed there by his 
enemy, Ramdhun Chanel. 

The recorded evidence, and especially that 
of the District Superintendent of Police, Mr. 
Jenkins, proves that the houses of the parties, 
though adjoining, arc surrounded by separate 
court-yards, and further that the only access 
(other than the door which was padlocked) 
to the room in which the counterfeit seals 
were found, was a small window covered 
with cobwebs, which had evidently not been 
( disturbed for a very long period, and which, 
I had the box been passed into the room by 

Or. 13 . 
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the window, would have necessarily shown 
unmistakeablc signs of ihe passage. 

To the Magistrate the prisoner stated that 
the fysala above mentioned had been left 
in his charge by one IJisheshur Bagchee, 
and that it was a genuine document. Before 
the Sessions lie includes it in his general 
defence, asset ling that it was placed in his 
house by his enemies along with the other 
articles found. As the finding of what is 
clearly proved by the evidence to be a forg- 
ed document, purporting to be the decision 
of the Moonsiff of Nattore, in the prisoner's 
house, is admitted by the ptisoner himself ; 
and as he further admits ttiat the countei- 
feil impu‘ssi(jn of various seals belong- 
ing to difl'erent zomimlars of ibe district, 
some of whom are still living, trjgelher witti 
sundry tools lor maimlaciuting liie same, 
were found in his hoii>e in a lOorn sccuied 
by a pa lloc k ; as it is, moieovcr, otablished 
by indepen' lent and relialile evidence that 
the only way in whuh the box contain- 
ing these counteiteil s mI*-, cotild have 
been introdiicetl into the room in question, 
was bv* the door which was padlockei) ; 
it follows that the articles must be con- 
.virlercd as tound in the piisoncr's ]>osses- 
sion. And as he can give no saiislactoiy 
inlormation as to how he became possess- 
ed ot them, It may be reasonably infeiied 
that be kept them vviilian iiiiciition to use 
lliem fraudiilcnily. 

J sec, therefore, no reason to interfere 
with llie Sessions judge’s oider convicting 
him alUMiiaicly under Section 472, or Sec- 
tion 47^^, and senicncmg him to teven veins' 
transportation. 

But, in accordance with many rulings of 
liiis Couit, tile sentence 01 iluce years’ irans- 
porlaiioti pass(‘d on ihe pris inn on the 3rd 
count is illegal C'-mn’s jiulgmeni, | 

ilaied 2nd januaiy iSU;, /;/ /c Mivoik.i Koia, 
appellant), and this sentence shmild l)e al'ere«l 
to one of three years’ ngoious impiison- 
mcni. 

On this point, the case mu si be laid before 
niv colleague. INIr. justice Knup, 

Mr. yusliLt Krmp, —1 cuuwur on the point 
referred to me. 

The xoth January 1S65. 

Prrseni : 

The llon'ble F. B. Kemp and F. A. Glover, 
Puisttf yuJges. 

Witnesses (for defence)— Examinatioa of. 
Queen vtrsus Bhoobun Isher Gossamee. 


Co mm tied by the Deputy Magistrate of Seraj- 

gunge, and tried by the Sessions fudge of Raj- 

shafiye, on a charge of theft in a buildings &c. 

A prisoner on trial is entitled to have his witnesses 
examined. 

Mr. yustice Glover. — It does not appear 
from the record of this case that the Sessions 
Judge either summoned or examined the 
prisoner's defence witnesses. The prisoner 
staled that his story could be proved by the 
evidence of certain persons whom he named, 
and he had a right to have them examined. 

Bhoobun Isher was a Brahmin cook, em- 
ployed in a Kalibaree, or temple dedicated 
to Kali. He disappeared immediately after 
the thelt, and was not arrested till more than 
two years afterwards at Kamroop in Assam, 
when sundry golden ornaments and precious 
stones were found in his possession. His 
account is that the theft was a “ got-up " 
iifYair on the part of one of the shareholders 
ol the temple ; that this person sent for him 
three or four nighis after the theft, and made 
over to him the articles of jewellery in 
question, telling him to make the best of his 
way wit It ilicm to his own house, and to keep 
them till reclaimed. 

d’he Sessions Judge discredits this story 
mainly on the ground that a portion of the 
jewellery was found bioken. But if this be 
a good aigumcnl, the converse of it must 
apply equally to the purjeah and pearl neck- 
lace which were found intact. Moreover, it 
seems to me that, had the prisoner stolen 
the property, he would hardly have kept it 
by Inin in a iccognizable shape for so long, 
liui tbi> by liie way. 

’riie Sessions Jutlgc further remarks that, 
even if the piisoner’s .story were true so far, 
he would still be liable under Section 411 for 
■ lishonestly receiving and retaining. This 
may perhaps be so ; but the limit of punish- 
, ineiti under that Section is three years' impri- 
sonment. whereas the prisoner has under 
Section 381 been sentenced to live, 
j In any case, be has an absolute right to de- 
I inand that his witnesses may be examined, 

; ami 1 think that this case should be sent back 
j with direcnons to record their evidence, and, 

I after taking a fresh opinion from the assess- 
j ors, to decide the ca^e de n^vo, 
i The papers must go before my colleague, 

I Mr. Tusiice Kemp. 

j Mr. yustice Kemp. — I think the prisoner 
I is entitled to have his witnesses examined ; 
j and I, therefore, concur in sending the case 
I back for that purpose. 
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The 16th January 1865. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne yudges. 

Abduction. 

Queen versus Koimil Das =5. 

Committed by the yoint Mngistrnte, <ind tried hv 
the Sessions yudge of Syihet, on a charge of 
abduction and cheating. 

A conviction of alxluction quashotl, no f 'rre or deceit 
having been practised on the perstm abducted. 

'Fhe prisoner has been convu ted on ‘wo 
counts ; first, of ahdiicnnir Rajin Disset* (Sec- 
tion 36b); and .sccon 1. of cheaiing (>ec lun 
420, Indian Penal ('ode). 

We have read the evidence in this case. 
There is sufficient to support ihe charge of 
cheating, but the offence of abduction is not 


made out. 1 'he gnl was living: with the VoL II. 
witness Xo. 3, < iO'>pce riiakoor. 'Plus witnes.s 
took Rs. 4 fioin liic pnsoner, and per- 
mined the '401 to leave his house for the 
purpose (»t henir marr ed to the brother of 
ihc pf sojier. The p!isf)>(‘. did no' ma rv 
the 'jir t > hts br.u k*;, hut d her fff ..s .1 

IhMiitninee i;! !, .okI ,tn'v R-. 1 “s; from ihc 
I li • k •' »: d t ‘ s Si nil. \‘>. 4. I'liis 

\vi Uf-s b 114 d • !> bii cl I 'l' c sJ(‘, an 

It Mipl \va^ nia In l- » so!\' Ins ' ^ ! ‘V 

akmi^ l hf v r i <'ok and tx* w im- s- t i ■(>• •> o 
nakoo' (a Hi vlrnmieai th * on ! rn kri by 
her. 'riie enl secm> to us to liav ■ ciilcri d 
lolly into ill * !<]■ ft. a tl n > i< »i cc 01 drctiniil 
mcan^ were us-cj -o 1 mImcv h i m h-:i\e die 
h'Hi'.e f)l ( ipfO riiaUoo:. We coiiliiiii the 
conviction and senlencv on ih'* second comit 
ot cheat np:, an 1 (piash the conviciiou oa the 
count of abduc'uoii. 
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The i6th January 1865. 

Present : 

The Hon’ble G. Campbell and F. A. Glover, 
Puisne Judges, 

Use of Juatifiabie violence by Police in captaring 
a thief. 

Queen versus Protab Chowkeedar. 

Committed by the Magistrate of Mafdah, and 
tried by the Sessions Judge of Dinagepore, on 
a charge of grievous hurt. 

The woundingf of a thief by a chowkeedar in order to 
his arrest, held under the circumstance to be justifiable. 

Mr. Justice Campbell , — It .seems to me 
that the judgment and sentence of the 
Judge are quite inconsistent. I gather from 
the judgment and the previous proceedings, 
that the prisoner in good faith took the 
complainant for a thief (whether he really 
was so or not, does not appear), whom he, as 
a chowkeedar, was bound to capture. If 
there was any mistake regarding the fact 
of complainant’s being a thief, it was a 
mistake of fact, and not a mistake of law, 
and prisoner is entitled to the benefit of 
Sections 76 and 79 of the Penal Code. 
Assuming then that prisoner, a chowkeedar, 
in good faith believed the complainant to 
be a thief whom he was bound to capture, 
has he, as the Judge finds the fact, com- 
mitted the offence charged I I think not. 
The Judge seems entirely to differ from the 
Magistrate, who thought that prisoner un- 
necessarily wounded the complainant. Ac- 
cording to the Judge, complainant made a 
desperate resistance, and at length prisoner, 
seeing no other means of securing the 
fugitive, for whose escape he, as a chow- 
keedar, would have been held resjionsible, 
wounded him with a spear." The wounds 
were mere ^‘punctured wounds, ' not danger- 
ous. Under these circumstances it seems 
to me that the chowkeedar, seeking to arrest 
a fugitive thief, and who sees no other means 
of capturing him, is fully justified in using 
so much violence as is necessary to effect 
this object. 1, therefore, am of opinion that 
the prisoner in this case should be acquitted 
and released. It does not appear that the 
Judge explained to the assessors the law 
n the above sense ; if he had, they might 


have acquitted the prisoner. Sut in this 
case the Judge, and not the assessors, is 
responsible for the finding of fact ; and it is on 
the Judge’s finding of fact that I would 
acquit. If a chowkeedar, who finds it neces- 
sary to wound a desperate thief (as the only 
means of capturing him), is to be committed 
and punished, thieves who resist, as did the 
present complainant, will never be arrested. 

Mr. Justice -The prisoner, who 

is a chowkeedar, appears in this particular 
instance to have acted in a double capacity. 
The man Bhageerut Napii was found lurking 
in his house at night, and the prisoner na- 
turally tried to arrest him. The circum- 
stances under which the man was ultimately 
captured are fully detailed in the Sessions 
Judge’s slaiement ; and it ap})ear.s to me that 
the prisoner, whether acting as a chowkee- 
dar, or as a private person effecting an arrest 
of his own accord under circumstances 
which justified him in so doing, was fully 
protected by the law in using that amount of 
violence necessary to secure the person of 
the fugitive housebreaker. 

The que.stion here would be, whether the 
means employed to stop the fugitive were 
such as an ordinarily prudent man would 
m^kc use of who had no intention of doing 
any serious injury. 

Now, it is admitted by the Judge that the 
prisoner did not use his si>ear until he .saw 
no other means of securing the fugitive, for 
whose escape he, as a chowkeedar, would have 
been held respon.sible, and the wounds inflict- 
ed do not appear 10 have been in any way 
dangerous. Taking all these circumstances 
into consideration, I think, with Mr. Jus- 
tice Campbell, that the violence u.sed by the 
prisoner was justifiable, and that the sen- 
tence of one ycar’.s rigorous imprisonment 
passed upon him should be reversed. 


The 1 8th January 1865. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Puisne Judges. 

Plea of aotrefoia acquit— Abetment of fitlie 
charge of murder (Proof of laala fidee). 
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Queen vtrsus Muthoorapershad Panday and 
others. 

Committed by the Deputy Cuminissioner, and 
tried by the Judicial Commissioner of Choia 
Ntigpore, on a charge of abeiiingihe bringing 
of a charge tf murder ^ C^c, 

^ A former trial, set aside on the ground of want of ju- 
risdiction and illef^ahty, is not a bar to a second trial. 

The conviction of a Police Inspector for havintj abet- 
ted the hiin^finff <if a false charjie of murder quashed, 
because it was not distinctly shiovn that he preferred the 
char|2;e maid fide, 

Mr. Justice (ihi'cr. Tliis case has been 
in one shape or f)lher sub jtidiie since 
the beginning of last year. 'Tiic facts are 
shortly as follows:— Rainsnrun, a man em- 
ployed by one T.alla I’uruslmnt Sahai as 
priest and servant, disajipearcd trom his 
master’s house and setvice; and two men, 
Sujcewun Singh and (lujna l)hol)ce, were 
sent in by the })olice as his murderers, 
prisoners Nos. 4 and 5 giving evidence that 
they saw them kill him. 'I'he original infoim- 
ation was preferred to the police on the 
I5lh of August 1863 by the prisoner No, 8, 
Jilwah, who slated tlial he gave it at the 
instance of Mussamut (loouee, prisoner No. 
6, Kamsurun’s mistress. 

'Fhe Police Inspector, prisoner No. 7. Mu- 
lhcK)rapershad, made his appearance ilje next 
day, and commenced his entpiiries. llis re- 
^joris were very numerous, and iIk* result 
of them was that l.alla Puiushunt Sahai, 
Siijecwun Singh, and (injna Dhohcc t\eie 
charged with the murder ol Ram^tirun on 
the evidence of parties above inriuioned, and 
of others who are likewi.se appellants in 
this case. 

7 'he charge was heard in the liist instance 
by the Deputy Commissioner, who ordered 
further inc^uiry, pending which Kamsurun, 
the mail alleged to have been murdered, 
unexpectedly made his appearance. His 
story was that lu- had applied lor leave of 
absence from his master, Lalla l\iru.shuni 
Sahai, and, being refu.sed, had gone off with- 
out nerraission to his house at Sasseram. 

The tables were now turned, and the ]>ar- 
ties who had sworn to having seen the accus- 
ed murcier Kamsurun, together with the 
original informants at the ihannah. were in 
their turn pul upon their defence, as were 
also the Police Inspector and the prisoners 
Nos. I, a, and 3. 

The Deputy Commissioner, I observe, at 
first refused to take action in the matter, and 
it was not until the Appellate Court ordered 


an enquiry that the case was allowed to 
proceed. 

The result was that all the prisoners were 
convicted and sentenced to various terms of 
imprisonment, the longest being one year. 

I'he Judicial Commissioner, to whom the 
sentences were referred for confirmation, 
enhanced the punishment inflicted on prison- 
ers Nos. 1, 2, and 3, and confirmed that pass- 
ed on prisoners Nos. 4, 5, 6, and 8. Prisoner 
No. 7, the Police Inspector, he released alto- 
gether. 

The three first-named prisoners appealed 
to this C’ourl, when the conviction was 
(j Hashed (lytli May 1864, Seton-Karr and E. 
Jackson, Jj.) as illegal, and the Deputy 
Commissioner was directed to commit all the 
accused to the Scssion.s. The High Court’s 
judgiiumt contains a very comj)lete resume 
(»f the whole case, and makes it unnecessary 
for me to enter into a lengthened statement 
now. 

'The commitment was made accordingly, 
and the judicial Commissioner has now con- 
victed all the prisoners, sentencing them to 
various terms of imprisonment ; and from 
this sentence they have again appealed. 

The counsel for Muthoora])crshad, the 
Police* Inspector, lakes an />/ limine objection 
as regards his client, urging that, as he was 
acquitted by the Judicial Commissioner at 
the first trial, he could ncjrt be tried over 
again, and that the present conviction is 
I llierefore illegal. 

f)n this point I observe that the High 
('ourt (juashed the whole of the original pro- 
ceedings as being altogether w-ithoul jurisdic- 
tion. and therefore illegal. The first trial was 
in tact no trial at all, and the result cannot be 
pleaded as autnfois <ir(/uiff it being essen- 
tial to that plea that the first Court should 
have had a competent jurisdiction of the 
offence. 

Before considering the evidence on the 
merits as affecting all the prisoners, I would 
remark on the exceedingly disproportionate 
punishment inflicted on prisoners Nos. i, 
2, 3, and 7. Supposing the case proved, the 
sentences on all those prisoners are utter- 
ly inadequate, notably so in the case of the 
I’olice Inspector, who has been sentenced to 
three years' imprisonment only ; and I entirely 
dissent from the Judicial Commissioner’s 
argument that former good character or 
sen ice should be. under the circumstances of 
this case, a ground for diminution of punish- 
ment. 

T o return to the record, however, for con- 
venience sake, 1 will lake up the appeal of 
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Muthoorapershad first. He has been convict- 
ed (i) of having abetted the bringing of a 
false charge of murder, knowing that there 
was no just ground for such proceeding, and 
( 2 ) of preparing an incorrect document pur- 
porting to be a statement made by Sujecwun 
Singh and Gujna Dhobee. with intent to 
cause injury to them, he being a public officer. 

He urges in appeal that the facts on 
which the Deputy ^Magistrate has based his 
judgment are not borne out by the evidence ; 
and that, were they so borne out, they would 
not justify a conviction. 

Now, the first thing that strikes me in 
going into the case against JMuthoorapershad, 
is the extreme primd fiUie im|u'obability ot 
the prisoner having acted as he did, knowing 
that the charge of murder was false. Ac- 
cording to the evidence, he went heart and 
soul into the matter, wrote numbers of re- 
ports, bullied men and women \Nhom he 
thought knew anything of the matter, beat 
and otherwise mallie.ited those whom he 
afterwards sent in as witnesses, and all this 
he did, knowing that the man Kainsuiun 
was not only not dead, but 'sas only tb.sianl , 
a few miles ; knowing, moieover, that he 
might be expected at any moment to make 
his appearance, and contound I lie police 
officer’s machinations. 

That Muthoorapershad coTumenced the 
enquiry, believing the story of K.imsurmrs 
death, is admitted ; and to bring the present 
charges home to him, it must he shown on 
such evidence as to lea\e no reasonable 
doubt on the mind that he almost immedi- 
ately discovered the falsity of the first le- 
pon, and yet entered mlo a sch<‘me wiiij 
others to bolster np us auiljeniicny for the 
purpose of bringing a fahse charge again^'t 
persons w-iih whom he liad no ac rpraiiuance 
and no enmity. It not eruaigli to prove 
that the Police InsTu*ctor arued carelessly or 
rashly, or even with crirmnal neglect of his 
duty ; it must be distinctly shown that, in 
preferring the charge of murder, he dni it | 
ma/(f fide. 

Now, on looking at the evidence, althoiigh 
1 find ample prof»f of Muihoorapeishad's fol- 
ly, ignoi’ance, and worse, itiere is nothing in 
it which to my mind proves him gmliy of 
the heavier offence ; that he exerted himself 
to collect evidence in all sorts of ways ; that 
he ill-treated witnesses till they promised to 
depose as he wished ;that he stupidly allowed 
himself to be altogether led by the state- 
ments of the other prisoners, is clear. He 
Jibowed himself utterly unworthy of the post i 


he held, to be ignorant, tyrannical, and in 
short almost everything that a police officer 
should not have been ; but all this does not 
prove that, when he made the charge against 
Purushunt and others, he knew of Rarasur- 
un’s being alive, or that, when he sent in 
his report, he did so, knowing it to be false. 
His conduct appears to me to have been that 
of an unscrupulous man, eager to earn a 
name for smartness and capacity, and caring 
nothing how he managed so as he got up a 
good case. 1 might even go so far as to ad- 
mit, for the sake of argument, that he knew 
that the witnesses whom he maltreated were 
ignorant of the murder, and that nolwith- 
sianding that he tried to make them depose 
as he wished ; but even this is no proof that 
the Inspector himself knew of the falsity of 
the charge. He might be found guilty gene- 
ral ly of fabricating evidence, but not of the 
crime of which he is charged. 

In cases like lire present, the knowledge 
that a charge is a false one, must be in- 
terred from the circumstances, judged of 
ai cording to the facts as they were known, 
or supposed to be, when the charge Nvas 
made. Now, there can be no doubt that, when 
iiii‘ man luld-ia went to the thannah to re- 
port. the Ikrliic Inspector believed the man's 
story ; and there was nothing in the after 
and more complete emptiry to make him 

e\X(ir/ly thirrk ihat he had been deceived, 
rhere were rumours that Kamsurun had 
run away, but there were also rumours that 
he had been murder cd, and as the recusant 
witnesses efided in acknowledging the latter 
tact l<j be true, it can hardly be wondered at 
if Muihoosapcrshad ihouglit it true like- 
wise : it must not he forgotten that the pri- 
soner woulil, from his antecedents, be natu- 
rally inclineii to follow out what used to be a 
verv common mctliod of obtaining evidence, 
and to care little how he got the testimony he 
wanted, provided that he ditl get it. 

Wuh regard to the human bones. See., on 
which considerable stress has been laid by 
liic Jmlicial C’ommissioncr, I do not see that 
the fact proves anything. It would not be 
easy for a non-j)tofessional man to distin- 
guish between male and female bones ; but. 
granting the prisoner'.s knowledge, it would 
slid be only a proof of his unfitness for 
office : he might still have believed that 
Ramsurun had been murdered, although 
he knew that the bones found were not his 
bones. 

The prisoner's counsel has dwelt at consi- 
derable length on services rendered by 
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Muthoor^persbad, and on the fact of his 
having saved European life during the 

E tttiny. But this is beside the question ; 

id the only thing, perhaps, deducible from 
It is that the prisoner, from his antecedents 
and character, was altogether unfitted for 
the post of Police Inspector, and might be 
supposed to have fallen an easy dupe to Ben- 
galee intrigue. 

Taking, however, all the evidence into 
consideration, I think that the presumptions 
against the prisoner (and all the evidence 
against him is presumptive) are more than 
neutralized by those in his favor; and that, 
taking the most unfavorable view of his case, 
he is entitled to the benefit of the doubt. 

I would acquit this prisoner. 

I see no reason to interfere with the deci- 
siot^ of the judicial Commissioner in the ca.sc 
of pmoners Nos. t, 2, and 3. They are dis- 
tinctly proved \)y the evidence to have been 
the prime movers in the wViolc business— to 
have got together the persons who weie to 
give evidence ha\e managed the affair oi 
the bones to ha\e given up their house to 
the Police Inspectoi and to have pushed on 
the enquiry against l.alla Purushunt and 
his relatives with the greatc.Nt eagerness. 
It is also e.stalrlished that ihev were at feud 
with the Lalla on account of land. 'I'he 
witnesses for the juosectition dcpo.se most 
distinctly on these points, and I can see no 
ground for ignonng ihoir statements. If 
they are to be tt listed, the prisoners knew 
all along that Kanisurun had gone 10 his 
house, anti that the charge of imirder was 
absolutely false. Doubtless, there remains 
in their case the same pnrthi faiie impro- 
bability as that noticed before ; but there is 
this difference between the casts of these 
prisoners and that of the Police Inspecior- 
in the one, die evidence was piesumptivc 
only, in this it is direct. Muihoorapershad 
might possibly have known the truth — lhc.se 
prisoners, if the evidence is to be believed, 
must have known it. 

Prisoners Nos. 4 and 5 arc guilty In* their 
own admission, 'rhey confess that ihcv 
knew the true state of the case, but urge 
that they were lorv.ed to give false evidence 
the threats of the Police Inspector. 
This plea docs not bring them within the 
exception in t>cction 94 of the Penal Code, 
as there was no apprehension of instant 
death before them, and could only operate 
In their favor by mitigating the punishment 
Haed by law for their offence. They have 
|>^n sentenced each to five years' rigorous 


imprisonment, which is not too heavy a 
isbment. 

With regard to the prisoners Nos. 6 and, fi 
also, I see no reason to interfere. It may be 
that the woman did at first think tm 
Ramsurun had been made away with in 
spite of the information given her by Italia 
PurushunPs family ; but there is ample evi- 
dence to show that, after the police took 
the matter up, both she and Jhilwah, pri- 
soner No. 8, exerted themselves in getting 
up the false evidence on which the accused 
persons were arrested. It is possible enough 
that both these prisoners have been tools 
in the hands of the greater offenders, pri- 
soners Nos. I, 2, and 3 ; but they are clearly 
guilty on the evidence of abetting a false 
charge of murder, and their sentence is not 
too severe for that offence, supposing the 
1 most cogent extenuating circumstances. 

The sentence of ten years' transportation 
passed on the prisoners Nos. i, 2, and 3 on the 
! counts is, accoiding to fiequent rulings of this 
' Couil \^vide Rule 3 of Criminal Order No. 14, 
dated 20ih August 1864), illegal. The sentence 
I will he amended to one of seven years' transpor- 
tation and three years* rigorous imprisonment; 


I to commence either before or after the hea- 
vier sentences. The line will, of courjse, stand. 

I 'I he case must be laid before my colleague, 
Mr. lusiice Kemp. 

j J/r. Jusiut' Kemp. I h«ive considered 
, ibis case caiefully. My colleague proposes 
10 ac(|uil the prisoner No. 7, the Police 
Insj)ecior, and with this view the papers 
i have been sent to me. My learned colleague 
has enlereil into the ease .so fully that 1 
have little to atld. The essence of the 
charges against the prisoner is that he acted 
as he did with a guilty knowledge. On a 
review' of the whole evidence and circum- 
stances of this case, I am satisfied that the 
prisoner's conduct was influenced by the con- 
viction that a man had been murdered, 
j '1 hesc proceedings were ccilainly most unjus- 
I iifiable, and such as show him to be quite 
^ unfit to be a police officer, however merito- 
rious his past .services as a .soldier may have 
’ been. He did what almos^t all the darogahs 
' of the old school did, and s.nne of the new 
{ police Mill do, resort to torture to ex- 
tract a confession. Bui ih.a he knew', at the 
time that he did .so, that no murder had 
taken place, and that the man was living and 
within a short distance, I cannot credit. I 
concur in acquitting him of the charges 
made against him. 1 trust that be will to 
removed from the police force. 
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ilie i^rd Jantiaty 1865. | 

Present: 

The Hon'ble F. B. Kemp and F. A. Glover, 
Puisne Judges, 

Robbeiy-Thelt-Jury (Verdict of). 

Queen versus Sakhaut Sheikh. 

Committed hy the Deputy Magistrate ofjungh- 

pore, and tried by the Sessions Judge of Moor- 

shedabad, on a charge of robbery. 

In a trial for robbery, it i» competent to the jury, if 
they disbelieve the evidence as to the assault as to 
the circumstances of agjjravation) to bring in a verdict of 
guilty of theft. 

Mr, Justice Glover . — It appears to me 
that the Sessions Judge was wrong in re- 
fusing the verdict of “ theft” which the jury 
wished to give. 

The prisoner was charged with robbery. 
He w'as a peon employed by the prosecutor, 
and on the occasion in question was journeying 
in company with his master, and carrying a 
bag of money. He is said to have seized 
the opportunity of the prosecutor Lakiin 
Mundle’s back being turned to knock him 
down and make off with the money. 

No doubt, if this evidence were believed, 
the offence would amount to robbery ; but 
the credibility or otherwise of that evidence 
was a question for the jury, ami tliey wished 
to decide it in the prisoner’s favor, and to 
bring him in guilty of the lesser offence of 
theft. 

1 do not understand how the Judge con- 
sidered such a finding as contrary to law. It 
might or might not have been contrary to the 
weight of the evidence ; but that was a 
point on which the jury were the sole Judges, 
and the Judge had nothing to do but receive 
their veraict as given. 

Under a conviction for robbery, the prisoner 
has been sentenced to seven years’ rigorous 
imprisonment, whereas, had he been convict- 
ed according to the verdict which the jury 
desired to give, the limit of his [)unishment 
would have been three years. 

He appears, therefore, to have been im- 
properly prejudiced, and, in my opinion, 
this conviction should be quashed, and a new 
trial held. 

The papers must be laid before Mr. Justice 

Kemp. 


Mr, Justice Kemp , — ^The prisoner it 

not taken the point of law ; but, as the error 
of the Judge has prejudiced the prisoner, I 
am of opinion that this Court is competent to 
notice the point. 

If the statement of the prosecutor a^ to 
the assault by the prisoner be credible, the 
offence committed by the prisoner was 
robbery. The jury, who arc the sole judges 
of a fact of this nature, disbelieving the 
evidence of the assault, that is to say, the 
circumstances of aggravation, brought in a 
verdict of guilty of theft. The Judge re- 
fused to receive this verdict, being of opinion 
that it was illegal as contrary to the evi- 
dence, and directed the jury to re-con.sider 
their verdict. 'I'lie jury then brought in a 
verdict of guilty of robbery. The conviction 
must be quashed as pnjposed by my learned 
colleague, and a new trial held. 


The 24th January 1^65. 

Present : 

The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble F. P. Kemp and 
F. A. (i lover, Puisne Judges, 

Judgment of Sessions Judge (confirming illegal 
sentence of Assistant Magistrate) — Appeal. 

Queen versus i, Moliesh Chunder ChiUto- 
padhia : 2, Madhub Chunder (.Tutlopadhia 5 
3, Huris (.’bunder Biswas ; 4, Gobindo 

Chunder (.’huitojxidhia ; 5, Ramgotec (jorie; 
6, Issur Chunder Sein ; 7, Ram Churn 
C'huttopadhia ; B, Punwaree Dass ; 9, Gobind 
Dass Pyraghce ; and 10, Kurum Sheikh, 

( onimitted by the Assistant Magistrate of Koosh- 
\ teah, and tried by the Sessions Judge of 
Nuddea, on a charge of rioting and abetting 
the same. 

The A.ssihtant Magistrate having decided a case with- 
out examining thir witnesses for the defence named hy 
the prisiiners, the Sessions Judge, on appeal, ordered the 
evidence of those witnesses to be taken hy the Assistant 
Magistrate. Their depositi«>ns having been returned to 
him, the Sessions judge proceesded to deal with the case 
I under Section 422 of the Code of ^^'riminal Procedure, 

! and, convicting all the prisoners, confirmed the judg- 
\ inent and sentence passed by the Assistant Magistrate. 

’ HtLl) that the judgment of the .Sessions Judge (thougii 
[ in form confirming the Assistant Magistrate’s judgment 
! and sentence wa*. in substance an original judgment, and 
I that, under Section 40H, an appeal lay from it to the 
I High 0>urt upon the meriU. 


Or. 14. 
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VVlth referrnrr to thr rvuliMirr an<l the prohahiliticH of 1 
the the ma jr^it y of thi* ( ’oijrt < dis'u'ntientc Norman, j 
CJ.) acquitted the [ulNottei 

Mr, yuiiice AVw/». -This is an appeal * 
from the riecision of tfie Sessif)ns furlj^c of 
Nuddea, Mr. River ■; 7 *l)onij)son, dated the ■ 
19th of Decenther 1H64. j 

The f)risoncrs from Nos, 3 to 10 have been | 
convicted of the offence of rioting ; and die [ 
prisoners i and 2 of abeltinjj that offence. ( 

I 

A preliminary objection is taken by the | 
learned counsel for the prosecution that no | 
appeal will lie to this ('(luri. I arn of ojiinion | 
that an appeal will lie. and that the prisoners. | 
appellants, are entitled to be lieard on the > 
merits of the case. 'I’he conviction l»v the j 
Assistant Map:islratc of Kooslueah was vvholly ; 
illegal; the Sessions Judge, on ai)peal, ex- ' 
ercising the power vested in him bv Sec tion ! 
422 of the Code of ( '(iniinal Piocedure, i 
directed the Asslslant Magistrate tr; take 
evidence “bearing upon die gudt 01 inno- 
ccnce of the prisoners,” winch tint Assist- 
ant Magistrate had omitted to do. 'I'lie 
result of the further eiKpury was ceriilicd 
to the Appellate t'ourt by anollnT (dlicer, ■ 
who had succeeded in the meantime to the ■ 
office of Assistant Magistrate ol K«)()shteah. 
and the Appelluic Court pHxee«jed to pass | 
the sentence whicli that C'ouri deemed to j 
be a just and proper one, 'I'liis .sentence! 
is, therefore, the sentence* of the Sc*ssu»n,s 
ludge, for which that olfu er alone i^ responsi- 
ble ; and an appeal will lie to dns C(uiri on 
the whole case. 'I he mere c 01 nc ideneetd' st'ii- 
tences, and the fact that the .Sessions judge*; 
has not thought proper to enhance or iniii- j 
gate, but ha.s passed the same .sentence as that i 
originally passed by the Assistant Magistral e j 
in the trial which was no tiial at all! ought ' 
not to deprive tlie prisoners of the !>onelit 
of an appeal to this ( ouri on the fac ts. It ‘ 
is saiistactory to dmik dial, in a case of this 
importance, the C ouit is so tar unaniinou> 
in opinion that the prisoners are entitled to 
be heard on the fac ts. ! 

7 he case itself is one which happilv is not 
of common occurrence elscu hero, bur is 
peculiar to the disturbed indigo districts ■ 
of Nuddea ami Jessore. It is not a pleasant 
picture — ifiai of three iunopeans beaten bv ' 
a^ native rabble. The prosexutor is Mr. 
Charles Mcares. an as.sistani indigo planter, 
employed by Mr. Hills. The "Kuropean 
witnesses wlm have been examined are three 
in number — Mr. JMeares, Mr. 7 'homas Savi, 
also an assistant indigo planter under the ^ 


I .same employer, and Mr. F. Abbott, w'ho 
' is unconnected with Mr. Hills. This gen- 
i tleman is a cousin of Mr. Mcares, and was 
re.siiiing widi him as his gue.st when the riot 
look place. 'I he native witnesses for the pro- 
secution are five in number — No. i, Jugoo 
biswas, an ameen of the factor}* ; No. 2, 
Kurum, a tagadageer of the factory ; No. 
3, Ka.sissur Mookerjee, a tehsildar; No. 4, 
Kamchiind Roy ; and No. 5, Budyanath 
(dialierjce, inhabitants of the village of Door- 
gapore where the riot took place, and who 
are alleged to be independent. 

A few words as to the prisoners Mo- 
hesh C'lmndcir ( 'hutiopadhia and Maclhub 
( bunder Chutiopadhia, whom 1 shall, in 
the* sc(|iu*l of my judgment, style Mohesh 
ami M.idhul) for the sake of brevity. They 
.ire two brothers, re.sidcnts of Doorgapore, 
men of substance and great local influence. 
Moliesb, the elder brother, is notorious as 
till* staunch advocate of the weaker cause — 
that of the rvoi.s- throughout the unhappy 
indigo controversy. It is not too much to 
say that Mohesh is obnoxious to the plant- 
ers. riie Sessions Judge tells us that he 
is ‘•especially so to Mr. Mcares.” ]\rohe.sh 
has been employed under the (Government 
as a fou/iiaiee serishiadar, and it may be 
assumc<l that he is mcII n[) to all the tactics 
and dodges of a case of this description, 'fhe 
prisoners, liniis (’hmuler Ihswas, No. 3, 
( '•obind(» t bunder C 'hutiopadhia. No. 4, Ram 
C hum ( huttopailhia. No. 7, are all brah- 
mins, serving as tehsildars under Mohe.sh ; 
these three j)iisoners are kulum pesha-lo," 
as the natives w(Hild term them, “ men of the 
pen.” 'Idle prisoner Raingotee (lorie, No. 5, 
i.s an inhaliii.inl of Doorgapore, and a ryot 
of prisoner No. i ; he gains his livelihood 
by selling oil.Jand is described as a “quiet, 
inoffensive man.” Issur Chunder Sen, pri- 
soner No. 6, Ills J an inhabitant of Doorgapiore, 
is. as far as can be ascertained from the re- 
cord of the case, unconnected with the two 
prisoners Nos. i and 2. Hunwaree Dass, pri- 
soner No. 8, is the hundxree or cook of the 
two bahoos, .Mohesh and Madhub. Gobind 
Dass byraghee, pri.soner No. 9, is also a do- 
mestic servant of those uxo gentlemen ; and 
Kuruin Sheikh, prisoner No. 10, the only 
Mahomedan who figures in this case, is the 
ryot of Mohesh and Madhub. The main 
facts of the attack upon Mr. Mcares and his 
cimipanions ttor that they were attacked is 
beyond doubt) are fully and correctly stated 
by 'the Sessions Judge, and I shall not re- 
peal them. In this appeal I have to con- 
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sider this question alone — did the prisoners 
Mohesh and Madhub abet that attack, and 
the other prisoners take any pan more or 
less active in that attack ? If there be re- 
liable evidence that they did so. the con- 
viction is good, and the sentence passed 
is certainly not loo severe. 

I take the European evidence lirst. It 
appears that Mr. Meares almost immediately 
after the attack proceeded by train to 
Kooshteah, and complained it) the Assistant 
Magistrate, Mr. Kemble. That ollicer, with a 
promptitude which is most crediiablc to him, 
at once proceeded by train to Ahimdangah, 
and from thence to the village of Doorga- 
pore, the scene of the attack. Mr. Kemble 
arrived at Doorgapore at about 3 i*.m. on the 
day of the riot, which, by all accounts, look 
place at 9 a.m. lie then prot ceded to the 
house of the prisoner j\Iohesh, and com- 
menced his investigation, Mr. Meares then 
made his statement (the Sessions Judge 
is in error in treating this as a deposition). 
This statement, which is of the utmost 
importance with reference to the whole 
case, and the subsc<|ucnt deposition of the 
witness .Meares, is here given “ in exteimi. " 

Mr. C. Meares complains that he was 
attacked at Doorgapore hy some men with 
spears and laitccs, one of whom speared his 
horse behind. Points out now at Mohc.<-h 
Cdiunder's house as among those ivho ivere 
of the party, 

1. .Mohesh (’hunder C’huilopadhia. 

2. IJurree lliswas. 

3. Ram Churn C'hatterjee. 

4. Bunwaree Do.ss. 

5. fiobindo Doss. 

6. Madhub C’liunder ( ’hutlOj)adhia. 

The Assi.stant Magistrate, observing that 

it “ was too late to [)iocced further in tlie case 
on that day, ” directed the si.x men named 
above to furni.sh bail eac'n to the amount 
of Rs. 500. Mr. Meares wa*' instructed to 
appear on the morrow \^ith his witnc.sses. 
This order is dated the 2bth Septem- 
ber 1864. 

The ca.se was disposed of by Mr. Kemble 
on the 29th of September. No reasonable 
time was given to the prisoners to prepare 
their defence, or to secure the aid of legal 
advice, though they applied for only a day 
for that purpose. The consequence was that 
the witnesses were subjected to no cross- 
examination worthy of the name ; and here 
I regret to record that the Assistant Magis- 
trate, who di.splayed so much energy in the 
commencement of the enquiry, so far lost 
sight of ail the first principles of justice 


and fair play in his unseemly haste to get Vol. 11* 
rid of the case, that he neglected to sum- 
mon and examine the witnesses cited for 
the defence. This gross injustice, 1 am 
happy to say for the ends of justice, was 
rcciiiied by the Scs.sions Judge, and the 
prisoners liave, on the whole, no reason 
to say that they have not had a fair trial. 

'fo return to the case, it will be observed 
that on the 26ih of Se])tember, the very day 
of the attack, indeed, a very few hours after 
its occurrence, when it may be fairly assumed 
that the whole facts of the case were fresh 
in the memory of Mr. Meares, he distinctly 
stated that the two hr()thcr.s, Mohesh and 
Madhnh, two of their tchsilclars, and two of 
their domestic servants, were of the parly 
who had attacked him on that day ; and, fur- 
ther, that they were armed with spears and 
sticks. Now, what do we find Mr. Meares 
dejiosing to on the 27th, the next day? He 
docs not mention the two brothers whom he 
had denounced on the 26th as of the party 
wlio attacked him. or as taking any part in 
that attack, lie shrinks from doing this; 
he leaves this to he done hy less scrupulous 
witnesses. He deposes that, when he passed 
the front of the house of Mohesh on the day 
of the attack, Mohesh and Madhub were 
“ sitting on a log of wood at the door ; " that 
“he did not see Mohesh when he was at- 
tacked that “ the men who attacked him 
w'ore village men,’^ amongst whom he re- 
cognized Bunwareo Doss No. 8, Ilurrish 
('hunder Bisw'as No. 3, (jobindo Doss 

Byraghee No. 9, and Ram Churn Chat- 

terjee No. 7. He goes on to state that, 
when the villagers attacked him, he heard 
“ .some one (rom behind l)acking them u|).^' 

Now\ who arc the men whom Mr. Meares 
ivcogni/.es as amongst those villagers who at- 
tacked him or his party \ They are — firsts the 
cooks of Mohesh. Mr. Meares admits that he 
hatl only .seen jMohesh, the master, twice be- 
fore the attack. Are wx* to sujipose that 

Mr. Meares was so well acquainted with 

the person and features of the servant, that 
he could recognize him in a sudden at- 
tack made upon him, and which, by his 
own account, could not have lasted many 
seconds, for he describes it thus — I quote 
his own words : — “ They all rushed at me at 
once. I rushed past them (it must be 
remembered that ]Mr. Meares was on horse- 
back) ; and, as the first man struck at mew’ith 
a stick. I struck at him, and hit somethingt 
and rode on." So precipitate was Mr. 

Meares's retreat that he did not even turn 
back to lend a helping hand to Mr. Savi, a 
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I^. brother assiiitant^ whom he had brought into 
' the me«|, though he admits that one hasty 
glmiC^ ^hind, as he fled from the tehstidar 
^ eoohS; showed to him Mr. Savt on the 
l^nd, unhorsed and helpless. Then who 
are the other men whom be alleges that he 
recognized in the mehe /Two tehsildars and, 
strange to say, another domestic servant of 
Mohesh liaboo. Are these the kind of men 
who take a part in attacks of this de- 
scription ? Are lattyals no longer to be hired 
in Bengal? My past experience of the 
natives extending over thirty-four years, if 
worth anything, has taught me that these are 
not the kind of men wlio mix themselves up in 
cases of this description — “ well-known men 
in the village’' men in the service of the 
alleged prime mover of tlie whole affair.” I 
regret to say that the evidence of Mr. Meares 
as to the recognition of lhe.se men has left 
anything hut a favorable impres'^ion on my 
mind. I would rather hoj>e that he was mis- 
taken as to tlteir identity, than think that 
he has delil)eratcly stated an iinUuth. In 
the mailer of the aheimcnl of the offence 
by the two brothers. Mohesh and Madhub, it 
must, I think, l)e admitted tliat die evidence 
of Mr, Meares does in no way implicate 
them. 

1 he evulcnce of Mr. Savi implicates none 
of the prisoners. 'I’liis gentleman .stales 
that he saw “ four or live men near the 
l»orch of the house of Mohesh Hat><M», all sit- 
ting on a log of wood ; ■ th.\t “the altavk 
was or sixteen iinm : that 

three or lout men came at him ; that one man 
hit him on the thigh with :i stick ; thnt ihev 
struck hi.s horse tlncc or four limes ; that his 
horse fell into a ditch on the roa.l side.'’ and 
“ here occuis an important pass.ige - “a 
Biahmin helped me up.' saving, -not this 
if you want to beat, beat Sir. Mi ares.” 
The w itness goes on to say ; •> [ could not 

rccogni/.c any of the people who attacked us, 
or who were at the door." I heard /><v/./r 
calling out, *///<;/• trom the ihior.” 

It U remarkable that, although .Mohesh was 
confroiued with Mr. S.wi, that geutleman 
was unable to s,iy that Mohesh was the 
Brahmin who lent him a helping hand in 
his stress ; and one, aiul only one. of the ' 
factory servants, rvb.. Kurum — who. if the' 
E-uropcan \vitncs.<es are to be l>clicved, was 
on ahead, suui could not possiblv have wit- 
nessed the charitable acd of this Ifrahmin — 
ventures to swear that Mohesh was that 
Brahmin. 

The witness. Mr. Abbott, a \oung man 

btc)y iifrivcd tlic couniiy,' admiHediy 


ignorant of the locajt^ and the 
the country, deposes that, oji bis 
through some villages, and n^ar al^rge 
house, he observed four or five men CPmgrerr 
gated near the door of that house 
unable to say who they were); that some 
men came from a spit of passage leading to 
, the house and attacked his party. He wn 
says, “ one man attacked me, and we rode oft 
I could not recognize any of them. 

This is the European evidence. Before 
1 proceed to comment upon the native evi- 
dence, I have a few remarks to make upon 
the alleged origin of this attack, and upon 
the probabilities of the case; for, in charges 
of this description, when we have to deal 
wulh native witnesses, never very truthful, 
and who, in this instance, are one and all 
hostile to the jirisoners Mohesh and Madhub, 
we ought not to lose sight of probabilities. 

It is alleged that Mr. Meares had lately 
taken up some land for indigo purposes. 
\\ here this land is, is not shown; one thing 
is very clear, that there is no proof on the 
record, nor is it alleged that Mohesh and 
Madhub had any interest or stake in this 
land. ^Ir. Meares tells us — I quote his own 
j words — that “ he had heard from his servants 
I “that the ryots of certain villages,” be does 
I not mcMUion the villages, “ had threatened 
;“to sow down the said lands with ku/qye 
: “ crop. ” On the morning of the attack, Mr. 

I .Meares, with Messrs. Savi and Abbott, and 
the two laciory servants. Jugoo Biswas and 
Kuiurn 'J'agadageer, went to visit these 
lands', expecting, as they admit, a disturbance ; 
f>ut they tound no opj)osiiion. Now, there 
i.Miothing to comieu Mohesh and Madhub 
with these lands. 1 here was, therefore, and 
, this is an important fact, no immediate 
' motive why the two brothers should select 
, that j)ariicular day for the attack upon 
i Meares. accompanied as he was by two Euro- 
; pean gentlemen and two factory servants 
available as witnesses, and much less why 
Mohesh .should select as the “ /o^us in quo ” 

; the high road of his native village, and lav 
: the scene of the attack before his own door. 

It was pertinently observed by Mr. Doyne, 
the learned counsel for the prisoners, that 
Mohesh, with his great local inlluence, might 
bring a cloud of witnesses to rebut the charge 
of being personally implicated in any attack 
but that he could not well swear away the 
'* in quor Again, looking to proba- 
bihties. is it not in accordance with our ex- 
tK-rience in these matters that two Beoiralee 
gentlemen, brothers, one of them siek and 
delicate, should select such a spot fot m 
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|ll»ck ujj^n three Eurppean genUereen^ — that 
should coolly sit on, a of wood in 
liii<14%y in the high road In midst of a 
nopnipus village where, it is admitted, they 
pave enemies, and court recognition by 
shooting out '* mar saia mar / It may be 

argued that criminals at times forget all 
prudence, all precaution, when they give 
way to their evil passions, and that respect- 
ing them it may be said, Quern Deus vult 
perdere prtus dementat'' But, in the present 
instance, the act with which the Baboos were 
charged was not the act of men whose pas- 
sion had been suddenly roused, and who, 
therefore, might be reqkless of consequences ; 
for the story of the prosecution is, ihat the 
approach of the planters was watched for, 
that a skirmisher was thrown out in the person 
of the prisoner Huree Biswas (a lehsildar, 
forsooth, the last man who would be used 
for such a purpose, a well-known inanK in 
short, that the plot was a well-concocted 
pre-concerted plot. Laitials collected arm- 
ed, some with spears, and some with slicks ; 
nothing remaining to be done but for ilie 
Baboos to give the hint, and the attack would 
commence. Is it probable, is it consistent 
with the known tactics of zemindars in these 
matters, that the two Baboos should quietly 
sit down in an e.xpo.sed position surrounded 
by their cook and leh.sildars, and court re- 
cognition entailing upon thernvSelves and their 
servants, by so doing, certain and rigr>r- 
ous punishment? I cannot for a inoinent 
believe that these parties were guilty of any 
such act of folly. 

Mr. Meares tells us that he was warned 
by his servant, the witness Kasissur, teh- 
sildar, that he might expect to be attacked 
if he passed through the village of Doorga- { 
pore. Mr. Meares disregarded that warn- 
ing. Another improbability presents itself 
here. Kasissur deposes that he passed 
through Doorgapore that morning, and saw 
laitials collected in hf^usc of Mohesh ; 
and we are asked to believe that he was per- 
mitted to go on his way and give warning 
to his master, and thus perhaps (for it 
could not be known to Mohesh that Mr. 
Meares would be so reckless of danger as to 
reject all warning) to baulk Mohesh of his 
object and defeat his deep-laid plot, entailing 
the loss of such a favorable opportunity of 
wreaking his vengeance upon his enemy.. 
The Sessions Judge tells us that Mr. Meares 
rarely passed through Doorgapore, so the 
opportunity was not to be lost. 

I now come to the native evidence, which 
may be divided into two clas8es--^r.r/; wit* 


nesses wholly de^nde^t upon the 
tory ; secondy witnesses said to be independ-^ 
ent. The first class, the factory servants, 
have done wbau might be eapected from 
them. They have implicated all the 
er$, with the exception of Madbnb ; nii ini* 
plication comes from one of the so*caUed 
independent witnesses. All the factory ser- 
vants. who have deposed in this case, are the 
enemies of Mohesh. Jugoo Biswas admits 
that he has given evidence for Mr. Meares be- 
fore, and that he has himself been beaten ; 

Kurum has given evidence against Mohesh 
before this ; Kasissur has a caste feud with 
Mohesh, and, though both are Brahmins, they 
will not eat together. The deliberate way 
in which these three witnesses, in a scene 
of confusion and hurry, depose to the iden- 
tification of ten men. describing what each 
man did, and in some instances what he 
had in his hand (one of them, Kurum, coolly 
excusing himself for not naming more by 
saying that he was frightened), deprives 
their testimony, in my estimation, of any 
credibility. 'Fhey have sworn like all na- 
tive witnesses of this stamp to much to 
be believed. 

'Idle two so-called independent witnesses 
arc Ramcliurn Roy and Bydonaih Chatter- 
jce. d'liese witnesses were cited at the sug- 
gestion of Mr. Hills, Junior — at least so I 
was informed during the course of the argu- 
ment. 'Fhey were called <m the very same 
clay on which Mohesh put in a petition, giv- 
ing his version of the affair, and in which he 
appealed to the whole community of the vil- 
lage to vindicate his inncjccncc with the ex- 
ception of certain parties whom he named, and 
denounced a‘i his enemies, and amongst them 
arc these two independent witnesses. 

'I'hese two men, if they had been indepen- 
deni, coming as they do fiom Doorgapore, 
would have been eniitleii to much credit. As 
it is, 1 can have no he.sitation in saying 
that 1 am of opinion that at lea.st one of 
them, Rainchurn Roy, has deliberately given 
false evidence in this case. He admits 
that he is on bad terms with Mohesh ; 
that he has cases in Court with him ; and 
the prisoner Hobind Doss Byraghcc, the 
.servant of Mohesh, is also his enemy. 

'Fhis witness tells us that, when the attack 
took place, he was in a stamp-vendor’s shpp, 
that he heard a noise on the road, and ran up 
to see what was the matter. lie does not 
explain why he should, contrary to native 
habits, thrust himself into a riot, and thus en- 
tail upon himself all the inconveniences of ^ 

being made a witness of and being (frgWP 
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* II. Eway from hta business, which he states to be 
that of a mahajun. This witness, once a 
witness, is a most willing one, for he goes 
beyond even what the factory servants ven- 
ture to do, and deliberately swears that he 
beard both the brothers, Mohesh and Madhub, 
ciy out mar salako mar'' He then goes 
on to say, “ I think Issur Sen speared Mr. 
Meares’ horse,*' and why ? Because he had 
a spear in his hand. He further swears that 
he saw Issur Sen run up just before he saw 
the blood coming from the horse. Now, it 
must be remembered that Mr. Meares has 
de{)Oscd that the rioters rushed at him ; that 
a rapid blow was aimed at him, and that he 
rushed past, and made off at full gallop. 
Can \vc believe that this witness could, by 
any possibility, run from the stamp shop, 
which is two russets off from the scene of 
the attack by Bydonaih’s account, and be in 
lime to witness the spearing of the horse 
and the flow of blood from the wound It 
is utterly beyond belief, and the man has told 
a deliberiUc falseluiod. Again, this witness 
recognizes, not only the two brothers, Mohesh 
and Madhuh, but the whole of the remaining 
prisoners, and telN us who among them were 
armed with spears, and who with sticks; and 
here it may he remarked, as showing the 
autmus of the man, he places .spears in the 
hand of (johindo Doss Hyraghce, his enemy, 
and Bunwarce, the cook, both the <lomeslic 
servants of his more bitter enemy Mohesh. 
lie ends his false siateincnl by asserting, 
contrary to the statements of all the other 
witnesses. Kurtipcan and Native, that Mr. 
Meare.s wa.s hehiiul, and that it was Mr, 
iVlearcs ^^ho tell. 1 low the ,‘^essions Judge 
could cfCiiit such ev'idcnce. J caiintii under- 
stand, 

*rhc rem.ii iing witness is Bydonaih Chut- 
topadhia; his hosiiliiy to Mohesh leaks out 
at the end of Ins deposiiitm lie is the 
servant of Ram Sunker Odhikarce. who is 
on bad terms with Mohesh. J’he witness 
admits that he vioes not eat w ith Mohesh, and ' 
Wc are lold^ that there arc two panics in the 
village. Ibis witness was al.so in the stamp- 
vendor’s shop with Ramclmrn Roy ; he does 
not go to the lengths that Karnchurn does ; 
he plays the part of an unwilling witness, and 
says that he hc,ard a great noise : that he . 
went out and saw three gentlemen on horse- 
^ck surrounded by men with sticks; that 
j *be other sahebs rode off ; 

•nd that the lattials went with them ! Is 
unable^ to say whether Alohcsh was there : 
fecognked only Bunw'aicc and Kamgotee 
(Boril. ^ I 


This is the whole of the evidence for the 
prosecution, and, for reasons already given, 1 
do not credit it. 1 might stop here ; but as 
the case is one which has excited much inter- 
est, and as the prisoners in the native 
fashion, not content to rest their case on 
their own innocence, have brought a counter- 
charge against the factory of a sham attack, 
which they have failed to prove to ray satisfac- 
tion, I proceed to give my idea of the proba- 
ble facts of the case in a few words. 

Mr. Meares and his party e.xpected to be 
attacked on the field, which was the principal 
object of his morning rounds. The villagers 
of Doorgapore, who had threatened to beat 
Mr. Meares, and were watching for an oppor- 
tunity of doing so, intended to attack him in 
the field, but they were prevented from doing 
so by Mr. Meares' early visit to the spot. 
On his way home, Mr.* Meares rashly de- 
termined to pass through Doorgapore. The 
attack took place in that village, and was, 
in my opinion, the aft of the exasperated 
ryots by whom Mr. Meares is hated. It 
may very well be that Mohesh and Madhub 
were not sorry to see their enemy beaten ; 
that they remained passive ; but, beyond 
this, there is no reliable evidence that they 
took any })art, direct or indirect, in the at- 
tack, or that their servants, who would hard- 
ly act witlioiu their own cognizance and 
approval, did so. 

1 aking these views of the whole case, af- 
ter earnest consideration of the evidence, and, 
with a sincere wish to do justice between 
the jiariies, it is my duty to acquit all the 
prisoners. 

The Chief Justice. — High! of the appel- 
lants were convicted by Mr. Kemble, the 
.Assistant Magistrate of ' Kooshicah, of riot- 
ing; and two, .Mohesh (.'hiinder Chatterjee 
and Madhub Chunder Chatterjee, of abetting 
this offence. 

The Assistant Magistrate committed the 
serious error of deciding the case without 
examining the witnesses for the defence nain- 
Cil by the prisoners. The Sessions Judge, 
on appeal, ordered the evidence of these 
witnesses to be taken by the Assistant Ma- 
gistrate ; and such depositions having been 
reiurnetl to him, he proceeded to deal with 
the case under Section 422. and, convicting 
all the prisoners, confirmed the judgment 
and sentence passed by the Assistant Magis- 
traie. ^ 

The question was raised and argued be- 
fore us at considerable length, whether, un- 
der these circumstances, an appeal upon the 
Uy IQ this Court. 
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We think that the true effect of the Judge *s loped off. Mr. Savi fell. I turned round and Vot ft. 
decision was to quash the trial and convic> saw him on the ground. He got on his horse 
tion before the Assistant Magistrate, in which again, and followed us on. We did not 
the evidence on one side only was heard; turn back to help him. When we passed 
that the judgment of the Sessions Judge the front of the house, Mohesh Babcio and 
was in substance, though not in form, an ori- Mad hub Baboo were sitting on a log of 
^nal judgment. That being so, it is clear wood at the door. 1 did not look back after 
that the conviction now appealed against the men attacked us. 1 did not see the 
was a conviction on a trial held before a Baboo then. We did not exchange words 
Sessions Judge within the meaning of those when we passed the door. When the men 
words in Section 408 ; and that from such a attacked us, 1 heard some one from behind 
conviction an appeal lies to this Court. In backing tliem up. 1 can't say whether it 
this view of the case, is is wholly immaterial was the Bahoos or not. 1 recognized 
whether the sentence psssed by the Sessions amongst tlie men who attacked us this 
Judge corresponded with that of the Assistant man amongst Bunwaree Dass, Gobind Dass 
Magistrate or not. Byraghce. Huris Chunder Biswas, Ram 

We must, therefore, go into the case upon Churn Chatlerjce. (Mr. Kemble notes that 
the merits. tiiese men were pointed out as they stood in 

On the 26 ih of September last, Mr. the room, and had been pointed out at the 
C. Meares, of Pomiareo factory, an a.ssist- house of Moliesh ('huiider on the previous 
ant of Mr. Hills, accompanied by Mr. Ah- day.) On my arrival at home, I found that 
bott, a cousin, who was staying with him, my horse had received a spear wound through 
went to tlie Doorgapore f.actory. 'I'hoy hi.s stifle, d'hev all rnsiied at me at once, 
were met bv Mr. Savi, also an assistant of I rushed pa.st them ; and as the first man 
Mr. Hills, who lives at the Paikparrah factory, struck at me with a stick, 1 struck at him, 

^leares asked Savi and .Xhbolt to accompany 1 liil soincibing, and rode on. I diil not pass 
him to see some lands wliich lie .said some die village on the way to the fields. 1 had 
villagers had threatened to sow widi kulave. no wools with any one. The attack was 
He .said he had heard that tlie ryots iiad eniirely unprovokecl." 

threatened to beat him. ( )n arriving upon ( )n cioss-examinalion by Mohesli ('hunder 
the land, they foumi no plouidis dr.*rc, luir he .said: 1 have been along the road l)C- 

any sign of kuhve iieing sown. Jngoo fore. I go along it very seldom. 1 have 
Biswas, the aineen, and Kurum, liie tugada- sometimes seen Moiiesh Chunder ('hatterjee; 
geer of the I)oorgaj»ore factory, wore on die I have seen him twice l>efoie, tlial on the 
ground. Mr. Meares deposes dial sliordy river bank, not on the road by his house, 
after they left the ground, he saw a man sit- Mr. Abbott is rny cousin, who is on a visit to 
ting on the road with a slick in his hand, me. Mr. .Savi came to see llie nail) at Door- 
who, on .seeing ilie parly coming, got up and gaporc. I think I saw fiirn at the factory, 
ran towards the village. 'I'he witne.ss j and asked liim to come along with me.’’ 

Kurum recognized this man as tlie jirisoner ! 7'o ihe i'ourl. “ I asked Mr. Abbott and 

Huris Biswas, who is the tehsildar of the j Mr. Savi to accompany me, as I anticipated 
prisoner Mohesh C'liUTider C'hatlerjee. Sf»on ! that lliere might be a row on die land 1 went 
after this, they m. i Kasissur Mookerjee, i to see. 'I’he ryots, I heard through my ser- 
a tehsiidar of the I)(X>rgapore factory. He j vant, ha<l threatened to give me a beating.'' 
told Mr. .Meares and his party to stop, as a j In answer to a furtiier (picslion by the 
number of people were collected at Mohesh j Court or some other prisoner, he said: — 
Chunder C'hatterjee’s house. Mr. Meares 1 “When I passed the door, I saw Ram Churn 
.said he did not care, and proceeded on- j C'hatlerjee ami Huris Chunder Biswas at 
wards the village. He says : - “ As we pass- j the door. 1 did not see them afterwards." 
ed by the house of Mohesh C'huiider Chatter- j Mr. Savi. tfie ne.xt witne.ss, stales that a 
jee, we saw some men in front of us. As .soon 1 Brahmin ieiisildar came and told Mr. Meares 
as they saw* us, they ru.shed at us with slicks | that some |)eople were collected in the 
and sfwars. They were village men. 'I'liis ! village along the road. He says: — ** Soon 
was after we had passed the do(jr of the 1 after, near a pukka hou.se, I saw four or five 
house. The men came frrjm round the cor- | men near the porch-wav, all silting on a piece 
ner of the house. rhey first came at me. of wood : about fourteen or fifteen men in 
They did not touch me. They then w ent at front of the house : three had spears I think, 

Mr. Abbott, w'ho was on the left of me, and all the rest sticks. 'I hcy attacked Meares 
Mr. Savi, who w as behind us. We all gal- and Abbott first ; 1 was behind. 1 saw a 
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ihafi ipear Mr. Meares' horse. 1 think he 
intended to spear Mr. Meares. Another man 
struck at Mr. Meares with a stick. He 
warded off the blow. Three or four men 
came at me. One man hit me on the thigh 
with a hitee. They struck my horse three 
or four times. My horse fell in a ditch by the 
road side, and I was hurl, bruised by the fall. 
The skin has been taken off my leg ; my leg 
is bruised by the blow of the lattee, A 
Brahmin picked me up and said : ‘ not this 
sahth ; if you want to lick, lick Mr. Meares' ; 
they left me, and followed Mr. Meare.s to the 
ghat. 1 cannot recognize any one of the peo- 
ple who attacked us, or who were at the d(X)r. 

I heard people calling out mar salaka from 
the door." 

Mr. Francis Abbott says : — “ Near a large 
pukka house near the dwr, four or live 
men were congregated. 1 caninit say who 
they were : some more came from a sort of 
passage leading to the house, 'rhev attack- 
ed us; one man attacked me. We rode off. 

1 cannot recogni/.e any one of them. Before 
wc reached the house, a man spoke to my 
cousin. I do not know what he said. 1 
understand Bengalee vciy veiy slightly. 
1 heard a scrimmage behind. I .saw Mr. 
Savi on the ground ; 1 did not sec ^Ir. Meaie.>* 
horse speared. 'I'hcre ^^ils a bu^h near the 
door of the house ; tiic men came out of ih,»t : 
two men of the factory were ahead ot us. ’’ 

Jugoo Biswas the aineen s.iv.s: I was be- 
hind the when we re.u bed the house. 

Kurutn was ahead. I liere is a log f>f wood 
near Mohesli Chattel jee’s iiou.''e : on that 
Mohesh C'liatierjee aiul .Madhub C'hatierjee 
were sitting; Kam Churn with some others 
were near them ; near a house about 

ten or fifteen men were collected ; iw(» or three I 
had spears, the rest sticks. 1 heaid Mohesh 
('haitcrjee call out Wt/r, mar ; these men : 
then Attacked Mr. Meares. KAingi^tiee (lorie * 
Mnick at him with a .stick; .Mr, Meares: 
w'arded the blow ; Issui Sen thrust at j 
him with a spear ; he struck the horse 1 
with it. One m.an r.amcd Kuium Sheikh Im i 
Mr. Savi. Kam Churn Chattel jee hit me ! 
with a «pcar. I rccogni/ed among the men I 
l>esides these, (Jobind Ihi'is, (lobindo Chat- 
terjee, Huris Biswas. TIutc were other 
Uttiuls wiiom I could not recognize. 'There 
was no dispute .u the d<H>r. I cannot under- 
stand the cause of the row. 1 have given ' 
evkicnce for the saArk before, and have l»een ’ 
btmten too.” 

Knrum tagadageer sa\s: -*• 1 was before' 
tile saAfAs, On anival at the Baboo’s hou^e, ! 
or people were silting there. Mo- 5 


hesh Chatterjee, Madhub Chatterjt;^, Btfrar- 
kanath Chatterjee, Gobirtdo Chatterjee, 
Ram Churn Chatterj^6. I heard Mohesh 
and others say mar salako. Near the bo- 
donghur, a poojah place, some ten or twelve 
men came out with laticts^ soorkc€Sf die* 
They set on us. Ramgotee Gorie hit at Mt, 
Meares with a stick, and IssOt Sen with a 
spear, and struck the horse behind. Mbhesh 
Baboo said, ‘not this saheb, Meares saheb 
I then called, dohai." On cross-examination : 

I have given evidence against Mohesh 
Chatterjee before, (lobind Dass had a spear, 
Biinwaree also. I was loo much afraid to see 
more." 

Kassisur Mookerjee says : — “ I was pass- 
ing to my work through Doorgapore ; 1 met 
1 Juris Biswas running from the kashbar- 
m* towards Mohesh Baboo’s house. I asked 
why he w^as running. He gave no answer, 
1 afterwards met the sahehs, and told them 
there was a collection of men at Mohesh 
Cliailcrjee’s house. I had seen the men there 
as 1 passed. 1 saw’ slicks in the hands of 
some. 1 su.spected something was wTong, as 
; SulTei Ali and others had lately held meet- 
i ings with .Mohesh Chatterjee. So I told Mr. 
j Meares. Mr. Meares w’ould not listen to me, 

I but went on his roa 1. 1 turned back with 

I them. 1 saw' Mohesh Chatterjee, Madhub 
{ Chaiierjee, Kam Churn, and Biinwaree in 
j fiont of the house. ISlohesh Chatterjee said 
I mar salako. k'lom the bodonghur ten or 
i twelve men came out with sticks and spears; 
I one Kamgoiee struck at Mr. Meares, then Issur 
j .Sen ihiiKst at him with a spear, and speared 
j his horse. .Mr. Savi, who .w’as behind, was 
j attacked by Kurum Sheikh ; his horse fell 
on him. J saw. besides the tw’o Baboos, 
Kam Churn Chatterjee, Cobindo Chatterjee, 
(iobind Dass, Bunwaree, Issur Sen, Kur- 
um Sheikh, Dwarkanath, and others, whom 
I do not know. Issur Sen, Bunwaree, and 
(iobindo, had spears. I had a caste quarrel 
with Mohesh Chatterjee ; we do not eat to- 
gether now." 

'Thi.s IS the evidence of Mr. Meares and 
the factory servants who were with him ; 
it was taken at DtKirgapore on the ayth 
September. 'The Assistant Magistrate men- 
tions in his judgment that Mr. Hills rc- 
tjucMed that the evidence of some of the 
imiependcnl villagers, a number of whom 
were by at the lime, might be taken. He 
said they would not come without a sum- 
mons. A summons was issued, and l^m- 
chund Roy and Budjanath Chatterjee were 
examined at Kooshteah on the ayih of 
September. 
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In the list of witnesses given by the j Oomachurn’s (the stamp-vendor’s) shop, on VW* II« 
complainants on the ajih Sej)iember, are , Assin the iith, when I heard a noise and a . 
their names, as well as those of Koghomoney ; shouting of mar, mar, I went out, I and 
Bhutiacharjee, 7'arinichunder Chmtopadhia, : Taianand ( )(>niest:luirn went out. I saw three 
and Oomachurn llanerjee. sahrhs on horsc-hack surroumlcd by men 

Ramchurn Roy says : — I live at Door- with sticks. I recognized .Mr. JMcares w,th 

gapore. 1 am a mahajun. I have no- a stranger and Mr. Savi. ]\Ir. Meares and 

thing to do with the factory. I was ( the other sahibs lotle off, the laitials with 

present when Mr. IMeares’ horse was speared 1 them. Mr. Savi jell. I went near him, 7'he 
on Monday morning- -that is, the itih of 1 people said, r/// sahtii hxii fh\ hai ftf. I saw 

Assin. I heard a noise in the road. 1 saw | Mr. Mcares* horse bloodv. I liid not see him 

three on horse -back in from of Molievh j struck. 1 ih) not know who sai l w,/r. mar, 

Chaiterjcc’s house. I ran up to see what I was in (donnu hum's shop. I onlv went 
was the matter, I beard the two brothers | as f.ir as where the sahr^* tv‘ll. 1 lan’t say 
Moherh Cdiattcrjee and Madhub C'hattcrjee | whether Mohesb ( ’h.iii«‘t jt-e was ibcre or 
give orders, saying 'mar salako, j not. 1 recognized Ihinw .uee and Kanigotec. 

About fifteen or si.xteen men with sticks .and i I (('rget the otlieis ; stiinc had spears : some 
spears and a lot of village people were tiiere; j slicks.” 

some one I saw speared lire horse. I think it j Jh ihe prisouers. “ Three or four of the 
was Issur Sen, 1 think so, because I saw \ men ran aher Mr. Meaies. when he went 
a spear in his hand. I saw him run up just i away. I can’t .sa\ whcihcr thev <'ame hat k, 
before I saw the blood coming from the | I do not know what I\ariicr)!i‘<‘ and Ihinwarec 
horse. 1 saw a sahrb fall. 1 exjwct he : had in llieir h.mds. n,.inat hiri n’s Iroiise is 

must have been hit: slicks were lifteil. and • about two / //\ ow Aloiush Jkihoo’s. Ido 

blows struck. Among the people with siu k'^ not eat with Mohesh ( iiatietjer*. Mv master 
and spears, 1 roc<ygnized Issnr ('humler. (io- i^ not on gofrd teim.s with Mohcsh Chaiter- 
bindo Doss, liunvvare<*; these had spears: llui- jee.’ 

rcc Biswas, Ram Nar.iin C hatlerjet', (iohindo 'This is the whf)I** of the evidence for tlte 
Challerjee, Ramgoiee (iorai, Kurum Sheikli, prosecution; the lad that a riot and as- 
had sticks. Others were there whom I sauli look plac(‘ is undi^piiKMl ; iht‘ tpies- 
could not recognize; some of those came i non is. who \\ei(‘ tin* notiis.’^ It will he 

out of the thakooy}hin\ wliidi adjoins ! convenient to consider tire (uses of the de- 

Mohesh Baboo’s house, and belongs to j fend.ints .s<‘parate}y. 

Bissumber liose. 'fhe peofile I have i Ksur Sen is a rvot. an inhabitant of 
named are Mohesh (’hatterjee's servants. , Doorgapore. Tiiat lie was the person who 
When J saw^ the ^ahfbs i(»niiiig. I had assailed Mr. Meares w ith a > fjear and wound- 

gone for buying a slam|) at < )<)inachunrs e<l his horse is i»n)\rd hv K.idiishur Moo- 
shop. 1 did not see an\ latlials or any keij<-e, jugcro Biswas, ami Kuiiini [aga- 
crowd before I saw- the sahehs. d'he stamp dagecr. Ranuhuin Roy pioves llnU he had 
shop is less than a russee from the house. I a s[»ear in his hainl. It is not suggested 

was in the shop when 1 heard the row', and that either of these jsutios are at *^tminity 

went out.” |Wiih him. llis (id^ iK e was th.it he was 

By ihe prisoner . “I saw tu'o sahefn ..W a village c.ilhfl ( kef/, anparah, where he 

ahead. Mr. Mcares was behind. .Mr. Meares had gone to i uiti\ ate knfave, and he names 
fell. 1 am on had terms with Mofiesh (.hat- ihiee Wiime-ses K^.h.iram Mumiul, Boido- 
terjee— caste cjuarrel, and some cases in Conn, naih Mumiul, and iliirio Mundul ’as <, ana- 
1 have a quarrel with (iohindo Dass.” lie hie of proving hm ab^gation. But on the 
adds: “ J he Bahoos w'ere standing by a log remand neiilu r ftf tin m were called, Jn 
oi wood by the door. 1 have never seen the , the same manner n m pn>ved ih;M Ramgo'ce 
tw'o brothers standing iheie before.” ()n,(iorai, the odmaii. Im at .Mr. Meares^ith 
his evidence being read over to him, he add- a sii.k, and th.it Kmnin Shukh, a rvot. in- 
of the people are Mohesh ('hat- , habit ml of Doorgapore. struck Mr. Savi. 

^rjee s servants, viz., (iohindo (diatierjee, Ram'.rot(‘e sa\s, in his rjefence, that lie was 
Hurree Biswas, Hunw'arce. Gohindo I )a.s.s lives .selling cid at Maihooiee, and returned 

^ (-.hatterjee. . aooul half- past one ; fie names five witnesses, 

^uaamaih Chatierjee says I live at - none of whr.rn are called to pro\c \u^ alibi, 
oorgapore. I am in the .service of Rani Several witness' s f >r tfie defence were 
junker Atlhikan, mahajun. I have no con- ; rpiesiioncd to show that they did not .•^ec 
nection with the factory. I was sitting in » him present at trie sc . me of riot. One of 
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them, Dwwkanalh Mozooradar, say* ; — “ 1 1 companied by the prosecutor and two other 
know Ramgotee Goria, who lives at Doorga- 1 Englishmen, with a view of securing evi« 
pore — he was there at the time of the | dence, than those clubmen appeared on the 
attack. I know liim well.” He adds : — “I I spot agreeably to previous direction; that 
don’t think he is a lattial—I never heard ; with the aid of those clubmen they kicked 
any ill of him ” ’ up a row, struck the horse on the back when 

1 must, therefore, pronounce the case as j the prosecutor threw away his hat, and they 
clearly proved against these three prisoners, j all ran to the river side, making a loud noise 


Except the last, Kuruin Sheikh, who is a 
ryot of Mohesh Chunder Chailerjee, they are 
not shown to be in any way connected with 
the two Baboos. 

Bunwaree Doss, the cook of the defendant 
Mohesh Chunder, and (iohindo Doss Byra- 
gee. a doniesi c servant of Mohesh C’hunder, 
were rccognixed by Mr. Mearcs amongst the 
men who aitacke<l him. (lobindo Doss is 
also identified by fngoo Biswas. Kiirum 
Tagadageer and Kavlndiur Mriokerjee idrnti- 
fied both prisoners, and say that each had a 
spear in his liand, and this is confirmed bv 
the evidence ot RanKhnin Roy. Buddinath 
Chatlcrjco, who secniH to be anything but 
willing witness, recognized Bunwaree Doss 
Bunwaree s didtuice was an <//////: in support 
of which ho citod five witn<.*ss(;s, and tall 
none, fiobindo I)<;ss also an «////>/; hi* cites 
five witnesMrs, and c.ills tunic. I think Mi 
Mearcs’ attention woidtl In- likely to be 
drawn lo the men with s[)cars; and 1 must 
pronounce the cast*, m mv opinion, clearlv 
proved as against tht'se deiendants. 

1 corne now to tht* cast* o! .Mohesh ('humic 
Chaifcrjec, *I’he first question seems to he 
was he present at (he corfimcncemimi of du 
riot? Mr. Meares s.iis, he .saw him when he 
passed the front of the house sitting uiiii his 
brother Aladfiub on a log of wood at the* 
door. Air. Savi does not klentilv him. Inii 
saw lour or five men sitting on the log of 
wood. Mr. Abbott s,i\s onlv that he "saw 
four or five men congreg.ueil at the door 
Juggo Biswas and Kurium lagadageei ob. 
served him sitting on the log. Kashishur 
Mookerjee says fie saw him m troni of the 
house. In his own defence, in lii^ petition of 
the a 7 th of Septernlicr. apparently made after 
he had heard tins evidence, he i foes not vSUg»H*si 
that be was not presont. IK- say.-,: •• The 

main object in this false au.l fran.lii- 

leirt complaint is to haiass vour puiiiioner 
and to make the rvms of Ihs estate accept 
indigo sitivances. Pke 

plttn having been previously concerted, the j as 
servant of the prosecuiois' placed carlv 

Clubmen and speat- i Madhub Chunder Chatterjee the benefit of 
w" . .”'a' ^I'x'ker- a doubt whether that witness may be inista- 

jee, and no s<>oner had they ithe .said .scrv- ken or may not be .speaking the truth and f 
nuts) come to the scene of the occurrence, ac- 1 would ac()uit him. * 


throughout, and a flesh wound was inflicted 
on that pari of the horse's leg, where it 
might not prove fatal. This wound was 
inflicted, simply with the view' of setting up 
a false complaint, and making the charge 
appear a serious one by displaying the 
wound to the Court.” This defendant was 
in Court before us, and was pointed out 
by his counsel ; and, in my opinion, his per- 
sona) appearance is such that he would be 
easih recognized by a jierson who had seen 
him once or twice. J have no hesitation in 
saving that I feel bound to accept Mr. Mearcs' 
stuicinrni that the Baboo was sitting on 
tlic log as the party passed his house, more 
especially as that allegation appears to me 
not to be ilenied by the Baboo himself, whose 
deieiicc appears tf) state something which he 
himself witnessed. 

'I'lien. being present, did he take a part in, 
or abet the riot? Mr. Savi says: 1 heard 

fieople culling ‘ mar mar salnko' from the 
<loor," Mr. Meares: “I heard some one from 
be ! 1 11 id backing them U]). 1 cannot say 

wliethcr It was the Baboo or not.” fuggo 
biM\.is >ais. ‘ I heaid Mohesh (.'hatteijee 
t r\ (MU ‘ mar, maf . Kurum ragadageer : “ I 
he. lid Mohesli .md others say ‘ mar sa/ako.' " 
Kaxhishui .Mookerjee s.yvs : “Mohesh C'hat- 
ter)ee said, ' m,n sa/itko.' " I cannot think 
lat (he hoiischoltl servants and dependants 
ot .Muhe.sh (diunJei (.'hatlerjee would have 
ikeii a pail in such an outrage before his 
unless at his instigation or with his 
;tpproval : and, as I think it proved that these 
servants and dependants did take such a 
art. I cannot licscredii the positive evidence 
f those who allege that he used the lan- 
gtiage atlriliuted to liim, confirmed, as it ap- 
leais to me, l»v other incidents, and the cir- 
cumstantial evidence in the case. I must, 
thciefore, say that, in mv opinion, Mohesh 
thunder is guilty. 

As only one witness speaks to the part 
taken by Mudhub Clunider C'hauerjee, and 
there are some inconsistencies in the 
i^iiinony of that witness, 1 would give 





Hurrish Chunder Biswas, a tehsildar of 
Mobesh Chunder Chatterjce, was recognized 
by Kurum Tagadageer, who identifies him as 
the man with a stick in his hand seen by Mr* j Peshkar/’ 

Meares, who ran towards the village before j By Court. — *‘Iwent down too. Doorga- 
the attack. Kashishur Mookerjee met him, | pore and Telkutt are one village. 1 bad 
and, asking him what he was running for, ; to get some money from my house to pay 
got no answer. Mr. Meares saw him at the \ a mahajun. I am the Am-Mcx)ktear of 
door of Mohesh Chunder’s house. J uggo | Mohesh and Madhiib Baboos. Ram Chum 
Biswas saw him amongst the rioters. Karn { came up to atic.st certain papers in an Act X. 
Chum Rov saw him armed with a stick, case, but we could not manage it the 
In his defence he alleges that he was during , day he came, or the day after. 'I'lie attest* 
the whole morning occupied in the cutcherry alions were complelcd at a subsequent date.^* 
of .Mohesh Chunder. lleciie.s five witnesses j The evidence appears quite incoherent, and 
to prove his atidi, but calls none. I pro- I the Magistrate records “ that the witness 
nounce him guilty. ! was .somewhat unsatisfactory as to manner. 

Gobind Ciiunder Chaitorjce. a tehsildar | 1 le was more like a trembling defendant than 
of Moiiesh Chunder, is retogni/ed by Juggo ; a witne.ss.’* 

Biswas a.s present with the rioters. Kuium ; 'Flic prosecutor, Mr. Meares, otTcred evi- 
Tagadageer saw him near the vloor of Molic.sh (ience to prove that Ram Churn (diatterjee 
Chumler’s liouse. Kashishur Mookeijce re- ’ went up to Kooshlea in the same train with 
cognized him. and Rain < hurn Roy sau liim , himself ; but as the A.ssistant Magistrate 
with a slick. His defetue is, that he was col* I would not receive it, 1 can only take it as 
Iccting the rents of Mf)liesh Ciiunder ^ village- j a suggestion. Ceitain it i.s that Ramgoti 
majec. He cites tour witnesses, but called ! Mo/.f)onulai went down in the s^mc train 
none. I think it is proved that he was pie- with Mr. Kemble. He went to Mohesh 
sent, but a.s the evidence of his panic ipaiion | C'hunder’s house, and became security for the 
in the liot i.s very sliglr, 1 \\ >uld give him j defendant s witnesses at Kooshlea. 
the benefit of the doubt, and acejuit him. | 1 believe the evidence of the inookiear 10 

1)0 false, and I find the alibi not proved. 
The facts set rn to .show that the ])risoner 
[)iobabl} went to Kooshlea to fetch the mook- 
tear on the i ith, 

1 would not convict the defendant Ram 
Churn Chatlerjee. 

him. His defence is that, on the luth of] li unnecessary to discuss the general 
Assin, Monday, he went by llie oue-o'clock | <|cfence set up by all the accused, and 
r.M. train to Kooshlea, and remained at tlie | attempted to he .sui)poricil by the evidence 
lodging of his master’s inixjkiear. Kaiugoii , of die wiiiu s.ses for the defimee, that the 
Mozoomdar, to see about a notice cast* o’ hi'> j iiiiack \\as planned and matle by persons ctn- 
inasier ; that, on liie next day, the iiin, at ! jd^v^d by the factory. rtieie is not a par- 
about lo o'clfH:k, he appeared before 1 Ik; He- i lie Ic of irusiworiliy evi<}ence to implicate 
puly Collector, Baboo rarrucknauiii Mullick. j an} body connected with the factory with 
at his sitting, and lnoke<l alter that case ; . liot. 

that at I o'clock Mr. !Mcarv;s came to Koor»h- j Ihni the attack l)cen by ryots of the vil- 
tea and filed an information bctoie the ;\ssisl' . lage. imlepemlent of Mohesn Chunderand his 
ant Magistrate ; that the As.si.stani Magistrate 1 party, as suggested, 1 think that they would 
went to Doorgapore by the tsso-o clock • not have liad lire slightest difficulty in 
train, where he and the mnoktear, as well as ; bringing home the case to the parlies real- 
thc sherisiadar of the Magistrate, went to- ' )y guiiiy, and .so clearing themselves from 
geiher to Doorgapore. He cited four wit- ij^* ch.iigc. But that has, in fact, never 
nesses, and called two. I'he evidence of his b^en the case made by the defendanl.s them- 
first witness, the mookiear, as taken down, ^ selves or any of them. Had they adduced 
appears as follows : “The day before Mr. Kem- j evidence to show- who the really guilty parties 
ble went dowm in this case for the first lime, j were, it would not have produced any im- 
Ramchurn Chatlerjee catue to my house {a) ; : pression in my mind unfavorable to their 

returned to his house next day ( aj from mine, — — ^ — ; — ; — * 

— - * (bj Interlined in bubstitution loi the words next 

(a) Struck out. i day.*' 


The last case i.s that ol Kam t hum 
Chcitterjee, also a tehsildar ot^ Mohesh 
('bunder. He is identified by Mr. Meares 
as having been present. Juggo Bisw'as 
savs ; ”110 hit me with a s})car.' Kurum 
'rairadairccr aiul Kashishur Mookerjee saw 


when ke had hnn the day before (b) \ vm VIdL fl«> 
at my house all night. He came down by 
the morning train, and went down with the 
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case, hail they mixed up with it an unfound- 
ed charjjc the fauiory servants of 

being privy to a disiiii l>aiicc wduch took 
them bv surf»t i-'.f?. '1 tie entnilv between llic 

parties might have le<l to such a suspicion 
on tlieir part. I 5 ui when they simply make i 
a charge* of tonspirai v, and do not support, 
or atn mpi to '-uj)pf>ri. it by such evidence as 
it must have be-eii in llieir power to pio- 
dure lead tliey not btien tiiemselves guillv, 

1 think liral tlie\ are not enlided to ask us 
to disiadievr \\\(‘ ih'.u, ])(»s]nve, and virtually 
Util onhadii led n ^I|Illon\ winch lixes die 
gudt upon them. ’I’bi? s*-nlerire of six 
months' itMprisi iiiincnl , and a inn* (>1 Ks. 500 
on the print ipal deU iidanl. aj.pear to me a 
lenuMit <»ne. 

1 Would alliMu the tonvicijon o) all llie 
delendanis. e\t ept M.idhuti ( hundei ( 'iiatlci- 
jet‘ .and thd.in'l'* < ‘liun h-r ’ haPeije'P 

A/f . yushit (!!■■’■; n. Tiie t lu ninslam es 
of tins v( i\ p( ( ipiJi t ase have been so mlh 
(hnailt'd in lie* pidc'iin ni ot the l.owei (’t»uil. 
dial then' is no n« < < ,'i:v loi niv go.ni'. into 
them heie. It whi i»e sulin leiii to .state 
that the piosetuioi, Mi .\I« .lU''. an .issisiani 
indiipi pl.inli I . in me t inpinv ot tin* Messis, 
HilLs. was. w 1! ii his cotnpaniiMi**. Messrs Savi 
and Abii(-il 'die laitei a ndatue |Ust atiived 
from I'.nghuiil), sot upon in dn* village ol 
Dtiorgapoie h\ a nundtei oJ tm n ainietl with 
s{»eais and sin Ip, i P.u tln ie was an aii.i. k 
npiMi the^e ip-’iitletnen in that vdi.ige. dn-ie 
can he no ijiiestu/n : li.t pt».nt to lie tleci led 
in fills appe.d Is, wii<) io,»k pin in it .• 

IUjI. helort' etileruL; on tins tjuesiiiMn an 
*•/'// hffStn^" ol'ietP >n l.daM) bv the Ospond- 
eni's counstd. .Mi. I , > ans. must be <. on >nie red. 
Jt appeats Inun the ittoid ili.ii .Mr. 
Kenihl \ die Assi'«i, nt M igiMi.iic Kot>.sli- 
I'-a. bitoo* wh.iin dn' ca^e w.is hi t Inaoi, 
tlisjinsed lit It .n; tisiii to die a sUse l. 
wiliiovil suinneinin;.' n: ex.unnung tin* v\ :- 
iiessi s named bv .leni tor Ineir d> leTici* 
dbev apiu.iled to dm > soons lud^v*, wiio 
diri'itod tin* .\s-,.vt.n.i M.n.-ivmr'e it) take 
•his evidence, and, oi lemrn the p.ipeis to 
him: (Ui then icamnin' hi.s t’onrl, the 
.*^essions judge pa'se : s».'iifeiit'c, tiic •‘atne as 
tiiai alivadv O'ttad d b\ iht* t'n n i'omi, Ndiu. 
on thi" It is i,o!it'n \il on the p.irr o! Mi. 
Meun^iiwP due I::!.- j.-o.'*; .hugs w<. it* 

the naunc oi an t'; a . in ^n'pe .1 : „nd tii.ii. 
ihov couhi 1)0 calle i m t|uesiion at all, it 
couUl onlv be on a pond of Luv, and nt)t on 
the fvud.s ot tin* case Mr. bvan> also tiicw 
the Court's aueiuion to Sccdou4i4or the 
Criminal rioccvluie v de. and aigiieil iha:, 
Rs there was no spccihcaiiou in the law of a 


case like the one now before us, the above- 
mentioned section applied and barred the 
apjK-al. 

With regard to the first point, I observe 
that Section 444 of the Procedure Code 
allows an Appellate Court to direct further 
enquiry to be made, and additional evidence 
to be taken, and on it “to pass such judg- 
niont, sentence, or order as to such Court 
' shall seem right ; ” in other words, an Appel- 
: kite Court, undei this section, could enhance 
( a sentence if it thought proper. Now, sup- 
; posing the case to be an ordinary appeal, 
i that C'oufi would not have such power: 

and it seems to me, therefore, quite clear 
I that an order jiassed by a Sessions Judge 
; under Section 422 is an original order 
! passcii on evidence, which was not before 
, the l.owcr ('ourt at all, and, as such, 
’ IS open to appeal, like any other original 
Older on liie facts. 'I’iie fact of the 
St-'sionN Judge having })assed the same 
oid'T as the .\sM.siani Magistrate has 

noilung to do with the (juestion. fie did 
not coiilinii llie Lower C’ourl's order in the 
ptop(‘r .sc'imi* of ihe term, Init imposed a 
‘•eiiu m e ot his own ; and the wording of the 
Ju Igo s decision liiai the apj)eal should be 
(ll“^lni^^ed " w.is not. in my judgmc'nt, a pro- 
pel c)ne vvitl) retereiu e to the sections above 

, (JUofed. 

It is true that, in the Code, no special 
noiici.* is taken of cases like the present ; 
but I liinnot ihink that the Legislature 
iiiteudeti to exclude them. All criminal sen- 
tences (save iho.se coining within the limit 
<‘i Section 4111 arc once a])pealable on the 
f.Kts; and if itie lesult of an Ajipellate 
C'ouii’.s acting under .Sec tion 422, and sending 
lor fuiiher evidence, is to lake the case out 
ot this category, then a Sessions Judge has 
oniv to cad tor further evidence, or to order 
tuiiher enquiry in any case, to do away 
wiiii the law regulating appeals altogether, 
and piacticaily to give himself a power ot 
pa*>Mng oiiginal criminal sentences (for he 
mav alter in any wav the tiisi Court’s order, 
even to enhaiKing it .. tor vvhich, if they are 
iinproper ones, ttiere is no re<lre,<s. I say 
.igain that I cannot ami do not believe that 
the Legislature had any such intention; and 
I fhiak tiiat. as the Se*'.^ o is Ju Ice in the 
pu^v.'ni c.ise inierlercil ami passed a new 
se:itcnce on new evidence, his order was 
appealable on tacts as well as on law. 

Now to come to these facts. The pri- 
soners have been convicted of having been 
concernexi in some shape or other in a riot, 
and ass.auU on Mr. Meares and two other 
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European gentlemen in the village of Door- 
gapore. The evidence for the prosecution 
consists of the depositions of Messrs. Meares, 
Savi, and Abbott, and of five natives, two 
of whom are much relied on as •' independent 
witnesses.” 

Mr. Meares stales that he identified the 
prisoners llurree. Ram Churn, lUinwareo. 
and Gobindo Chatterjee : he named the 
Baboos Mohesh and ]\Iadhub as being con- 
cerned, but did not (in his de}>osiiion on oath) 
say that they were of the number of those 
who attacked him, nor did he say that they 
were the persons who called out “ //n/r njdr 
salakn," 

Mr. Abbott identified no one. neither did 
Mr. Savi, though he depo.ses to a very .singu- 
lar incident. He stales that he was struck 
with a latUe and thrown from his horse, the 
animal rolling into a ditch in conse(juence of 
the assault, and that a Brahmin came and help- 
ed him up, saying to the rioter.s. “ Don’t 
beat this one ; if you want to tH‘at am one, 
beat Meares sahrh." Mr. Savi did nni idcniit\ 
this man, which, if the witness Kurunrs 
statement be true, that it was the pnsoner 
Moh<‘sh. is most exiraordmarv, inasmiK h as 
he, Mr. Savi, had Mohesh hetore him all the 
time the case wa^ being investigated by the 
As.sistanl Magistrate ; and as he had lime 
and sen.se enough to know that the man who 
helped him was a lhahmin, he may rea.son- 
ably be supjmsed to have been able to iden- 
tify him as Mohe.sh, had he reali\ been that 
man. 

The European evidence then amounts to 
this : one witness identifies four of the pri- 
soners, but cannot state that the prisoners 
Nos. I and 2 ^^erc urging them on ; the 
other two prove nothing more than the fact 
of an assault taking fdace, I .shall allude 
to this and the other evidence more at laigc 
presently. 

The so-called independent witnesses Mere 
in a .stamp- vendor’s shop, variously stated 
by them to be too or 200 yards away 
fiom the scene of the riot ; they depose 
that they ran out on hearing the /rams, 
and saw the prisoners attack the sahehs. 
Their evidence is opposed on many points 
to that of the other witnesses, and consider- 
ing that the assault was over in a few .seconds, 
it is not easy to see how they could have 
been in lime to notice any particulars of the 
skirmish. 

Of the five native witnesses, three, 1 ob- 
serve, are not only factory servants, but 
have special reasons for being inimical to 
the prisoner Mohesh ; and with Mohesh must 


be included, for the purposes of this case, all Vot 
the prisoners, who are, with one exception 
perhaps, that prisoner’.'; relatives, servants, or 
ryots. 

For instance, Juggo Biswas has given evi- 
t deuce before (against Mohesh) on the part 
I of Mr. Meares, and has. according to his 
own account, been beaten in consequence. 
Kuruin has likewise given esidence before 
; against Mt)hesh. and i.s on bad terms with 
him. Iva.shishur has a caste quarrel wnth 
him, and both the .so-called iiulependont wit- 
nesses admit that they are on bad terms 
with the jirisoncr. It is singular that only 
those persons who are named by Mohesh in 
his petition to the Assistant Magistrate, beg- 
ging that his witnesses might be examined, 
as being his hitler enemies, were summoned 
and examined for the pro.sccuiion. 

1'hc story for the defence is, that the whole 
tiling wa.s got up hv the |>rosecution itself; 
that the attack was a sham one, and the 
men employed in it factory latiial.s. Witness- 
: es Nos. n, II, and \2 depose to the 
itaa of an attack b\ people Mhom they did 
not iccogni/e. and slate that the latlials fol- 
lowed the sa/ich to the ghaut, and cros.sed it 
With them. 

'riiree other witnesses dcpo.se that the stick- 
men were either in or came from Kashishur’s 
house, and that there were none near Mohesh's. 

S») far the direct evidence, which, as might 
be expected, is of the most conflicting 
nature. I hc fact is that the imjiorlance of 
this tase to either parly is not to be measured 
by its prc.sent eflects, 'Die prisoner Mohesh 
notoriously represents the anti-planting 
feeling prevalent in some parts of I'.aslern 
Bengal. He has been mixed up with it in 
many ways from the first ; aiul it would be 
folly, in balancing the evidence in this case, 
to ignore the fact that he would naturally be 
the man, of all others, whom factory officials, 
such as tehsil lars, aineens, Ac., &c., the 
direct go-betweens of planter and ryot, would 
like to see put out of their way. Neither, on 
the other hand, must it be forgotten that Mr. 
Meares himself (I ()uoie from the Assi.stant 
Magistrate's statement; is a very unpopular 
man, that he has given great cause of offence 
to his villagers, and that they “might be ex- 
pected to attack him any day.” That there 
wa.s some such expectation on the 26th of 
September, Mr. Meares himself admits. He 
admits knowing that some of the ryots in- 
tended to sow lands which he claimed for 
indigo with kulaye, and on that account ask- 
ed Air. Savi (another assistant in the concern 
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of Messrs. Hills) to accompany him on his 
visit to the lands in question. 

There would seem to be, iherefore, one of 
three hypotheses possible — either that the 
attack was made, as stated for the prosecu- 
tion, by Mohesh and his part) ; or that it was 
a sham assault got up by the factory amlah ; 
or, lastly, that it was an attack planned and 
carried out by the ryots whose lands Mr. 
Mearcs intended to lake or had taken for 
indigo, and, regarding which, opposition was 
expected that very morning. 

The second of those liypolheses may, 1 
think, be disposed of very shortly, and it is 
but fair that it should be so di.sposed of, con- 
sidering its bearing on the factory oJhcials, 
at once. 'I'be evidence of Mr. Savi distinctly 
proves that the assault was very far from 
being a sham, lie was .struck several limes 
with a Uittff, and his horse was knocked into 
the ditch. Factory latiials would hardly have 
Inflicted such injury on one of their ma.sters, 
nor would one of (hem have userl such words 
a.s the Ihahmin used in resuuin^ Mr. Savi 
from his assailants : “ d'his is not the saheO ; 

if you want to beat any one, beat Meares sa- 
htb." I am (juite ready to accept Mr. Savi's 
statement on this point in opposition to the 
vague and gencial allegations of the pri- 
soners’ witnesses, and have no doubt that, 
whatever the tiue nature of the attack was. 
the factory had nothing to do with it ; and, 
in justice to Mi. Meaies, 1 think it but right 
to state mv lipinion that this part of the (le- 
fence is absolutely false, 

'I'he evidence in support of the first is, 
as 1 have before stated, that of Mr. Meares, 
of the three factory .servants, and of the 
two * inilependeni ’ witnesses. Fhe former 
does not implicate the two Hal>oo.s or any 
of ihe pii^oTicis, except Nos. 3, 4, 5, and 6, 
Hurree, K.un (’hum llunwaree, and (iobindo 
Chatter jce. Mr. Meares slates that, on pass- 
ing Mohesh’s house, he saw him ami his 
brother Madhub sitting on a l(»g of wo<h1 ; 
that a number of men came from round 
ilic corner of Mohesh’s house, ami aiuckcil 
him. Of these, he recognized, as above 
staled, ibe prisoners Nos. 4, 5, and 6. 
He says noiinng about cither of the Haboos 
having taken part in or abetted the attack ; 
for, though he states that he heard cries 
from behind urging on the assailants, he 
docs not allege that they were those of Mo- 
hesh or Madhub's. In his original state- 
ment to the Assistant Magistrate (not on 
oatli) he mentions all six prisoners, 1 to b, 
as being of those who attacked him ; on his 
Htwora testimony being recorded the next 


day, he excludes the two principals from 
the charge. The omission is singular, doubt- 
less, but I am not dispo.sed to lay much stress 
on it, certainly not to go the length of the 
prisoners' counsel, who looks upon it as an 
attempt to avoid the consequences of giving 
false evidence. 

Messrs. Savi and Abbott, as I mentioned 
before, implicate none of the prisoners. 

rhe witness Juggo lliswas alleges that 
he w as behind the sahebs ; that another fac- 
tory servan, Kurum, was in front when 
the attack was made -(this, by the way, is 
distinctly oppo.sed to the other evidence, 
which makes the two servants precede the 
Europeans). Me deposes to the presence 
of the prisoners RamgiUtee, Issur, Hurree, 
Gobindo Cdiatterjee, Gohindo Doss, Ram- 
churn, and Kurrurn Sheikh; he alleges also 
that Mohesh called out ‘ mar mar he states 
further that the prisoners Ramguttee and 
Issur struck at Mr. Meares, the latter with 
a spear, which wounded his horse. Kurrum 
ideniificd Ramgoti, I.ssur, Kurrum Sheikh, 
Gobindo Doss, and Bunwaree, and alleges 
that the man who assisted Savi after he had 
fallen from his horse was the prisoner Mo- 
hesh, and that he used the words “ not this 
.\ahtb, but Meares saheb," and also urged on 
the attack by tailing out mar mar," This 
witnes.s, I ob.seivc, is the only one who slates 
that the man who assisted Savi was Mohesh, 
the only one who heard Mohesh use the 
words “not this sabeb," Ac., Ac. Now', as 
Kurrum was, according to the testimony 
of all the witnesses, ahead of the parly, it 
woultl seem strange that he, who w'as in the 
mo.st un.^avorable position of all for seeing 
w hat look place during the a.s.sault, should be 
the only man who saw Mohesh pick up Savi 
and save him from further violence. Nei- 
ther Juggoo nor Kashishur, w'ho were both 
lif their own statements arc to be believed) 
behind, mentions the circumstance, which, 
had It happenetl as slated hv Kurrum, they 
could not possibly have failed to see. This 
man Kurrum too, I observe, excuses himself 
for not having idenuHed more of the lattiais 
by saying that he was “loo much afraid to 
notice more;” and xet he is the only man 
who identifies Mohesh amongst the assail- 
ants, and that too when Mohe.sh w’as behind 
him ! The third witness, Kashishur, the 
factory tehsildar, was the man who is 
said to have met Meares on the road, and 
warned him not to go through the village. 
He states in bis deposition that be turned 
back with the sahibs, and witnessed what bap^ 
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pened. But that he did turn back, is not in the 
least substantiated ; the other witnesses do not 
mention the circumstance, and neither Mr. 
Meares nor Mr. Savi, who heard the man’s 
warning, says that Kashishur turned back 
with them, and was present at the assault. He. 
however, states that he iiientified all the pri- 
soners. heard Mohosh and Mad hub calling out 
* mar mar,' and the others, whom he does not 
name, as helping on the attack. 

These three witnesses, be it observed, all 
identify the same persons ; the\' depose to 
the same circumstances (Savi’s affair except- 
ed) ; they are able to distinguish wliich of 
the rioters had spears and which laitees ; to 
pick out the men \Nho made each particular 
assault ; and all this in the confusion which 
would necessarily accom]vany an attack of 
men armed with deadly weapons, and from 
which each one of the assaulted parly, includ- ^ 
ing Meares himself (who left his comrade | 
helpless on the ground), was trying to escape j 
as speedily as possible. I 

The assault is said to have taken place on i 
a sudden ; in a inotneiU the .sahthif and | 
their party are surrouiuled by a mob of 
armed men ; blows are struck and spears ; 
used ; the assailed run for their lives, and the 
whole affair is over in a few .seconds (this is! 
:;learly proved 1 ; and yet these three witnesses 
::an find lime to identify no less than 
en men — men who are running about 
and attacking different |)eople in different 
^arts of the field, and who happen most 
strangely to be all the servants or defendants 
of Mohesh ; of the other rioters they could 
)ol identify one. 

But to come to the general improbabilities 
n the evidence. Is it likely in the first 
:)lace that, had ^Tohesh collected men for the 
purpose of assaulting .Mr. Meares, he wouM 
lave allowed Kashishur, the tehsildar, to I 
eave the village, and warn him, especially 
when, if the prtisccuiion evidence be true, 
he prisoner Hurree was sent forward as a 
';cntinel to give notice of the enemy’s ap- 
:>roach ? Is it likely that Mohesh would ilius 
allow his plans to be defeated ? Is it likely 
that a man in Mohesh's jn.>iiinn, an old 
"ouzdaree Serishladar, a crafty intriguer 
ike all his tribe, would, sujiposing he had 
Manned the attack. Iiave shown himself 
openly directing and encouraging it ? Would 
le too have ordered it to take place iinmedi- 
dely in front of his own house, a .state of 
hings in w'hich no amount of false swear- 
ng could prove an aliht Is it likely that 
le would detail for the sendee his own 
jhsildars, khansamah, and cook ? All the ’ 


} prisoners, with one exception, arc Mohesh’a 
{ servants and tiepetuiants — not merely ryots, 
' but personal servants. 

i Were the evidence for the prosecution 
; stronger than it is, and not forgetting that 
! the story for the defence is, in my judgment, 
! ab.soluiely false, still. looking at this evi- 
dence in the light of Indian experience, I 
should never be able to convince myself that 
it was true. 1 have given careful and earn- 
est thought to this case. 1 have read the 
evitlencc over and over again, and come to 
an unhesitating opinion that it is so improba- 
ble. so utterly opposcvi to all experience 
of native habits and customs, so irreconcil- 
I able with every possible deduction, that no 
! conviction can safely be based upon it. 
j And it is impossible, m my opinion, to 
I separate the pri.soners Nos. 3 to 10 from 
the Baboos. 'I'hey are, as 1 said before, 
all of them (one perhaps excepted M say 
perhaps, for the record does not clearly 
show that he loo is not also a dependant) 
tlie Baboos’ employees and personal dome.s- 
tit s. 'Fhat they would or could have taken 
part in an attack like the one now un- 
der consideration wityiout their master’s per- 
mission. is not to be believed. If they are 
guilty, Mohesh is guilty also. If Mohesh is 
I innocent, they are equally entitled to an 
I acquittal. 

! For the above reasons, I would acquit all 
j the prisoners. 

I But 1 think it right to say a few w'ords 
I on what 1 have above ( ailed the third hypo- 
1 thesis, inasmuch as, alter llui .serious charge 
I made by the prisoners against the factory. 

I it may be as well to record an opinion, so 
j far as the evidence enables me to do so, as to 
I what was tlie real nature of the attack upon 
Mr. Meares. 

i Now, it is adniilled that Mr. Meares was 
ptnsonally obnoxious to many people ; that 
he had received threatening notices ; that his 
own servants had tohl him that he ran the 
chance of being assaulted. He admits himself 
, that he expected a difliculty on the morning 
I of the occurrence, and was astonished at 
j finding the fields intact. My opinion is 
I that, li.id Ml. Meares gone to these field.s 
I an hour or two later, his prognostications 
I would have been verified, and that he 
: would have received there the healing 
^ he afterwards underwent in the village. Jt 
would .seem to me that the ryots (I may 
observe here that Mohesh is nowhere said 
to have had any concern w'iih the land in 
cjuestfon) were determined to prevent the 
sowing of their fields with indigo, and to 


Vklt; 




Criminal 


rm WEEKtY BBPORTER. 


Rulings. 


[VoLIL 


t8 


Vol. XL 


sow another cron in them ; and that they 
had collected at Doorgapore on tlic morniiiLf 
in question to carry out their plan - a plan 
Mr. Mearcs liimself a<linit.s fo have heard 
of — and that Kashishur, secin" tlieir deter- 
minatjon, and secing^ also that his master 
was making his way towards the village, 
went out to try and turn him back. Mr. 
Meares naturally enough refused to be inti- 
midated, went on, and was attacked, stated, 
by the ryots who were opfiosed to his taking 
the fields in ([ucstion for indigo. 

There was no motive on Mohesh’s part 
to make this attack, fie had nothing to do 
with the lands ; and tliough he might not have 


been, and no doubt was, not sorry to see his 
enemy's discomfiture, he w'ould have taken 
very different steps to secure the same end. 
Had Mohesh determined to have Mr. Meares 
assaulted, the attack would have taken place 
far enough from his own village, and would 
have been carried out with the help of hired 
latlials, and not by the hands of his own 
servants. 

'rins then was, in my opinion, the real 
cause of the assault, and I do not believe, nor 
is there any reliable evidence to support the 
fact, that it was in any way abetted by 
Mohesh ami Madhub, or carried out by any of 
I tlic prisoners. 
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The 30th January 1865. 
Present : 

Tlie Ilon'blc K. B. Kemp, Judge. 


Grievous Hurt— House Trespass, 

Queen versus Bassoo Rannah. 


voL a 


Cheating^ and false personation of Public 
Servant, 

Queen versus Sadanuml Doss alias Soua 
Biswas. 


• Ci'n.'tnitted bv the Mut^tsinite of Sub* 

ki.iumioli , o nd fried bv i be Sessions 
‘fndi^e 0/ i'nifoeh, on n chaige 0/ Grievous 
; liurt^ 


Committed by the Assi'^inni Maglsti nte of Snh~ 

Jhvisi’on ‘7 ’** iind irud bv the Ses\ioiis 

‘f nd of Cuttack , on a t hari^eof ( 'hoaitn^, Cc. 

I he pris<>n«*r havini; limiNrlt ofT a*' a 

Oflu <*r. an<l fljratcil '.rvnal viil.i;^rts uiil til jtunu v, u.i*' 
held guilty rhtatm>i, aiul faK( l\ pt t -..inatlnu a puMn 
servant . 

The prisoner has been convit led of ( iieal- 
ing. Section 420 of die Indian iVnal ('ode; 
and of ]H*rsonaiini» a publu' seivani. Section 
17(1. 'rh<‘ 'ienteiu 0 passed is rigorous iin- 

pris<»nincn' lor one umi lo? ea<.h ofieme. 

'Fhe prisoner, [ireiendnig lo lio! i die oltit «• 
of head ctnisiaiile «>1 j>olKe. ami vindti iolMv 
of sueii preieinievj ollna*, went to soni'* (»t die 
village.s in the sub* di visit m ol jaxpoiv. 
'I'he vilia^eis weie snnnM<iru‘d and lepti 
inanded as lo die staie ol the toads ; a small 
fee was eMorlcd fiom se\cMl ol the \dia- 
geis; and the prisoner s L^ains ueuld have 
been niucli mote had it not oeen ioi the un- 
timely arrival of the real Bolic<* Ollirer, who 
exposcil the piisoiier's assumed character. 

There is ample evidence to pioM* that the 
prisoner, j»assmg himstdf oH .is a Tolice 
( niicer, cheat'-d several of du* \illagers out 
of several sums <»f mone\ . I’he ail i om- 
niiiied by i!ie prisoieT had rehiiion to the 
office which he pieleii ! d U> h dd. hit Police 
( ttficei's are otien <h’puted to empnie mio 
matters 01 this d"si i iption ; the i\ois v ere 
decoiveil, and frauduleiidiv indiued to part 
with their inonec. The pnsduei is. there- 
fore, guilty <»f (heating and falselv ])ersonat- 
ing A pubiic servant. 

I confinn the sentence, and reject thi* 
appeal. 


The 3oih January 18(15. 

Present : 

The Hon ble F. B. Kemp and F. A. Glover 
Judges. 


' rile pi isunei entonMl .i h»»usc ftn ttir pm posv i>f rom> 
Hiittine ati ass.mlt. .nut, in tan\tne '’*it th.it intentitm, 
li.ui’.ftt f.;nrvons hint. In ninviitlnq and punishing 
' liitn Sn thi sid/sfanti\ r ofTrin c ( ei ii vi <ns Inn 1 ) HklI) 

I ih.if It vvas nni n« » « ssai v to pass a sepai.iti* srnten<.r for 
i tiu' offeiK i* id hmisf-tii spass. 

I 

! 

Ml. Justice AV////'.- -Tliis ]>ri.soner has 
been nmvicted ol two of'teiue.s Just, \olun- 
' t.irilv c.uisint; gnevoiis huil, Section 325 
ol die Indi.m Penal ( odi* : .md. .\ciond, coin- 
.mii'ing iinuse-iie'pass in otdei to the coin- 
miuing of an olteiu e punishable with impri- 
simmeul. .'Section 4 Cs l . 

li is cleatlv ]»!o\e(l diat the prisoni'r and 
anodi 1 well* sijnabhhng wuh tin* husband 
■ and siiu ol the wr.ness, Mus't. Mookt-a, at 
the door ol the litnise. 1 his wiliu'ss from 
inside remonstrated and ahused the piisoncr; 
the piisoner then went inside the house, 
pulled llie witness out bv the hair of her 
head, ihri'w her down, ;ind stamped upon her 
ehesi and abdoni'-n. 'I'hc woman was 17 
<ia\s in hospital, during ihice days of which 
the Medical < lilicer deposes diat Intr life was 
in d.inger. 'The wom.in .ilieges that the in- 
Julies sh'- rot ni\rd i aused a miscarri.ige ; but 
ibis js w>[ cieaily eslnbiished. As llie life 
ol the woman was endiuigertal, the luirt 
( otnes umb*r the eighth head of the hurts 
winch ai<,‘ (h*s( nix* I as grievons, and the 
sentence fussed un<lei' Section 32c; may 
stand ; but I ibmk the sentences of imprison- 
meni lor six mouths in addidon, aw'ardcd 
» under Section 451. sliould be remitted. 'I’he 
piis<m(*r lias been cornicled and punished 
of the substantive offence. 'I'he mere enter- 
ing the house i(iT the juirpo.se of carrying out 
, his intention of assaulting the woman does 
not apy»ear to me to c all for a seyaratc 
sentence. 'I’he jrapers must be submitted to 
Mr. Justice Glover. 

. I 

{ Mr. Justice Glove*', — I concur. 


Or. 10. 






■m »»iw 




I? 


3rd February 1865. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover. 

Judges. 

Forj^ery— Conunittal. 

Queen versus Dwarkanath Bose. 

Committed by the Deputy Magistrate of fehana^ 

bad^ and tried by the Sessions Judge of Hoogh^ 

lyt on a charge of Forgery, 

A Deputy Magistrate cannot commit a person for 
iorgery unaer Section i 7 o of the Code ot Criminal 
Pro<;eoure« when the Civil Court has sanct^ned the pri- 
soner’s committal under Section 169. unless with the 
express sanction of that Court. 

This case has been referred to this Court 
under the following circumstances : — 

Certain parties, defendants in a civil suit, 
pleaded in their answer that the money claim- 
ed by the plaintiff had been paid by their 
father, and, in support of their assertion, 
produced a receipt. The Principal Sudder 
Ameen, before whom this case went in ap- 
peal, held that the receipt was a forgery, and 
gave the plaintiff permission to institute a 
criminal charge against the defendant under 
Section 169 of the Code of Criminal Pro- 
cedure. 

This section refers to offences again.st 
Public Justice described in Sections 193 to 
196, 199, aoo, 305, 21 X, and 228. 

The Deputy Magistrate committed the pri- 
aofiers to the Sessions under Sections 467 
and 471 of the Penal Code, referable to Sec- 
tion 1 70 of the Code of Criminal Procedure. 

The Judge holds that the Deputy Magis- 
trate had no right to make this commitment, 
the Civil Court having onJy sanctioned a com- 
tnitxnent voider Section 169^ and not under 
Section 170. 

We thinh th^t the commitment must be 
l^nuliled. The Civil Court gave its sanc- 
tion to the defendants being charged iviAh an 
offence referable to Section 169 of the Code 
of Criminal Procedure. The Deputy Magis- 
tnUe, insteed of cerrykig out these instruc- 
tions, committed the parties under Sections 
467 9^ 471 of the Code, irhich are refer- 
able (Section 407 including Section 463) to 
Section 170 of the Code of Criminal Proce- 
dorei for no lan^i^ 


SupposiQff the fects of this case to be U, 
true, no do^t the deiendant might have been 
convicted under either of these sections ; but, 
as the Civil Court cbpse to sanction a com* 
mittal under one of tbein only, the Deputy 
Magistrate, we conceive, was not authorized 
to commit the case under the other. 

We, therefore, quash his commitment, and 
direct him to recommit the parties in accord- 
ance with the sanction already given by the 
Civil Court, or if he think necessary to apply 
to that Court under Section 170. 


The 3rd February 1865, 

Present: 

The Hon'ble F. B. Kemp and F. A. Gjbv^r, 
Judges, 

Award of possession under Section 3x8 pf 
the Code of Criminal Procedure. 

Queen versus Runjeet Molia. 

Committed by the Officiating Joint Magistrate ^ 

and tried by the Sessions Judge of Raj shahye^ 

on a charge of Criminal Trespass. 

A Joint Magistrate cannot award poHsesaion under 
Section 318 of the Code of Criminal Procedure without 
mining a formal enquiry. 

The only point on which this reference is 
made to the Court is, whether the Joint 
Magistrate was justified in awarding posses- 
sion to Durbaso under Section 318 of the 
Code of Criminal Procedure without making 
the formal enquiry prescribed by law. 

We think that he was not justified, but 
w'as bound, under the section above quoted, 
to record a proceeding, stating his grounds 
for being satisfied that a breach of the peace 
w^as likely to occur in consequence of the 
dispute, and then to call upon the parties 
concerned to attend and prove the tact of 
their actual possession. 

7 'his the Joint Magistrate did not dp, but 
decided the (juestion of possession in Dur- 
baso’s favor without the previous enquiry 
which the law holds to be necessary. 

We, therefore, annul hts order, and direct 
him to adjudicate the question of possession 
in a regular manner under Section 318, should 
circumsUDces tender it, in his opinion, still 
necessary to do so. 
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The 3rd Fehruary 1H65. 

Pre\ enl : 

The Ilon’blc V. h. Kernj) and F. A. r,lover, 
Jwi}^es, 

Grievous Huit (Punishment for). 

(^>uccn versus Shafo<la Poshagur and 
Frosurmo IVshagiir. 

Tried hy the OfTu'intiug Sessions Tudge oj ^es- 
sore Oil (I thtirge of voluuiartly 
(irievons Hurt. \ 

Thr r^nViHc* <»f v«iluiit.'inlv « ;.'.t ir.ous hmt is 

|>uni 'h;ililr', ri it li> Imk* rih.in , lujt l.y fir.jii [’.oiiim nt, the* | 
iifft-tnlrr li« 114; ;il (• liaWU- !<• Iitir. ! 

'Flu.' scni^.'iiK* ol' line upon liifM* [)ii.sf»nLMs 1 
by the Sessions Jn'l;.(e (if jessoic is ill(‘u;al ! 

'The piisoneis b.i\<: been (oii\icie(l of | 
voluntarily (aiism;^^ ^iie\ou.s hnu, 'The pun- 
ishineni for siuh an orience is nnpiisonnienl | 
of eiilier (lesenption lor a tenii wfui )i may' 
extend U) seven yeais uud a line. ihjI f'/ a , 
fine (.w'r Sedion 3^5 ot the Indi.in Penal 
C'ode;. Aclitin as a (’ourt of Revision under ; 
Seetion 4( 5 ot the ( 'o(le ot (.‘mninal Proei'- j 
(iuie, N\e annul the sentence passed b\ the | 
Sessions Judj^e. 

It appeals that the two prisoners and the , 
Injured wotn.ui aie ])r(»si iiuies ; th(‘ thiee j^ot 
drunk toi'ethei ainl then (juartelleil. 'I he wit- 
ness, jvyi.jul Mohinee. wa') beaten b\ the two 
prisoncis; lliev also siatnped upon he? (.best 
and alidoinen. I he Me in..il niluiM deposes 
that the woman sutleied iniu h pain, and was 
so much injured in the abd«uuen that lier 
life was despaiied ot ; the oOeme tails within 
'Jeadini; Sdi. Section 3^5 ot the Imtian Penal 
*\)de. and we pass a seiiteiue ot (iue \ear .s 
t‘i|;otous iniprisoiunent on eai h ol the jui- 
soners. 

'Phe 3rd h'ehruary iSf»5. ^ 

PtesefU: 

The Hon’ble F. It Kemp and !•’. A. (ilovci, 

Jud'^es. 

Order of Magistrate for removal and recon> 
struction of roof-drains - Public Nuisances. 

Queen 7 ’ersus Shabuckiam Bukoolee 
and another. 

Committed hv the De/^uty Magistrate, and trie.: 
hy the ions ‘Judge of Uoogiily , on a idiarge \ 
of Disohedieui'e of i Orders. i 

Beforr a priHim ran W U*n,itl\ p\mi«vhe<l t«>r roluval 
to rrmovr unit ic«t'i>tistriict nK<l-4jraln'', cviUcni r 
to Ih' taken uholher (he patty has ill vibeyed tlu* 
trate\s orth'r. ami that Muh tl!M>l>cdKncc ha.s produreJ, 
or is bkcly to piXHlwic, harm. j 


Whether such an order under Section 73 of 
the Code of Criminal Procedure is legak as that Sec- 
tion refers to public nuisances. 

'Phis case has been referred under the 
provisions of J^cction 434 of the Code of 
Ciiminal Procedure by the Sessions Judge of 
llooi^hly. 

it appears that the plaintiff obtained an 
order from the Magistrate enjoining the op- 
pusitc jiariy not to repeat or continue a 
public nuisaiK c under Section 63 of the Code 
ol C’riinin.il I'rocedure. d'his order was pass- 
ed on fuh September 1862. The opposite 
paity sued to set aside this order; but they 
were uiisucce-^stiil. In September 1864, the 
order was repealed, and the opposite party 
wt‘re directed to rcnifjve the roof-drains on 
the eastern side of their house, and to re-con- 
•-inici them in such a manner as not to injure 
01 mconveiiieiice an\ parly. 

'Phe Depiitv Magistrate, holding that the 
opposite paity liad been guilty of disobedience 
of ihi'' oivlet, ha^ lined them lo rupees, and, 
in delaull of payment, to ten days’ simple 
imprisonment. 

We think with the Judge that, before the 
opposite party could be legally punished, 
some cMilonce ought lo have been taken that 
they have disoliewd the orders of the Magis- 
II ate. and that such disobedience produced, 
ol w.is likely to [iroduce, harm Uivr Kxplana- 
iion to Section 158 (»t the Indian Fenal 
Code). Now. we tind that an ameen w’as 
dejuiied l(.) empiire into the matter; he sub- 
iimied a loport and >keleh of the house; 
from his empiirics it is vei\ clear that the 
oppONito l»arty have ( on.structed fuekah i>ipcs 
tlown the side of their house, through which 
the water trom the roof passes into a small 
iliatn runiiing along the side ol the road, and 
that no injury is done to any body by this 
arrangement. We are also very doubtful 
whether the order under Section 63 was 
legal, inasmuch as that section refers to pub- 
lic nuisances. In this case, there has, at no 
lime, been any objection, annoyance, or injury 
to the public. 

W'e annul the sentence passed by the De- 
puty r^I agist rale, and direct that the fine be 
retunded to the opposite party. 


The 3rd February 1865. 

Present : 

The Hon’ble F, B. Kemp and F. A. Glover, 
Judges. 

Attachment of land under Section 3, Act 
IV, of 1840— Withdrawal of. 
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Queen versus Lalla Hurree Hur Pcrshad and 
others. 


: as tloubts were entertained of her sanity, the caae || 

I was referred to the Sessions Jndfje with instructions for * 

■ further enquiry. 


Committed by the Magtstnite, and feted by the , prisoner has been convicted of murder 

Sessions Judge of Heerbhoom, on a rhaege ot utnier Section 30^ of the Indian Penal Code. 
Breach of the Peace. f'hc Session.*? Iiidi5:e of Chittagong has pa.ssed 

An attachment i>f land un<Ur Sretion Act IV. of ' senieiKc^ ot tieatli. subject to the confirmation 
1840, can only he withdrawn hy the officer who attached of this Court, 
the property. 

Read a reference from the Sessions Judge Ihe piisonci j»leadeii guilty, both before 

of Peerbboom, dated loih lanuaiv iSt>s- , Sessions Judge, 

, Ibis plea was lecorded in the Sessions 
It a])pears that, on ilie 31 si May was convicted w Jthoni taking 

the Magistrate of Peerbhooin, umier Section eviilence for the prosecution. 'This pro- 
4, Act IV. of 1840, ordered an eiKpnrv with ; cediire was strictlv legal under the provi- 
regard to certain property in Dcoghur. which ^ions of Section 362 of the Code of Crimi- 
wa^s then a .sub-division ot the said district. 1 IVocciIurc. 


The Deputy Magistrate of Deoghiii, 
within whose jurisdiction the property was 
situated, attached tlie lands under Section 3 
of the aforesaitl Act. It lias now been decid- 
ed hy tlie High ('ourl that the propiielary 
title is vested in lloobnaiain .'^ingli. who ap- 
plied to the Magistrate 01 Ik'erbhooin to 
withdraw the attachment, to put him into 
possession, and to direct llie ('ollector to 
make over to him the mesnc-prolits. 

The Magistrate of Hecibhoom ordered the 
attachment to be wiifidrawn. and the ( ollec- 
tions to be refunded to lloobnarain Smgli. 

'Phe Judge liolds that tlie order is illegal, 
inasmuch as the attailiing obit or was the 
Deputy Magistrate of Deoghur. which sub- 
division has since been incorporated with 
the Sonthal Pergunnahs ; and, further, tliai 
the Magistrate of P»eerbh<K)ni lias no juris- 
diction. 

Wc think that the Judge is right : the ap- 
plication must be ma-le to the J)eput\ Ma- 
gistrate of Deoghur, the oHiccr wlio attach- 
ed the propert). 


The 4lh February 1865. 
Present : 


j We have read and considered the evidence 
I betoiv the Magistrate. The very peculiar 
i ciicumstanccs aiiending the murder, taken 
I with tin- laci that tlie prisoner was sent in 
! by the I’olic e, about a \ ear before the occiir- 
leiue of tlie presmit ciimc, as a person of 
, unsound mind, induee us to liesilale passing 
any sentence at all, mucli less an irrevocable 
' on(‘, until we aie iull\ saiislied that the pri- 
j soiier was ot saiu* mind, and conscijucntly 
; a responsible agmil wlien she committed the 
crime with which she is ( barged ; and for the 
i pufpose ol (Iraring up this doubt, we return 
ih<‘ papers conneeied with tlie trial to the 
S<*ssions Judge. He is reipicsted to examine 
; the whole of tlie vvii nesses in tlie presence 
' oi the Civil Surgeon. 'Plial ofliccr must be 
; directed to visit and watch the prisoner for 
a period not less than one month, and to sub- 
‘ iiiit a rcpoit, wdiicb must be verified, of the 
' lesult of tlu einjinrie.s and observations. 
'The Sessions Judge is at liberty to take any 
; furilier evidence be may deem proper, with 
I lelcience to the stale of the pri.sorier's mind 
; when she (ommiiicd the crime w'ilh which 
.she is charged. 'I'hc whole of the evidence 
! thus obtained, with the Judge’s opinion, must 
be submitted for the final order of this 


Court. 


The Hon'ble F. It. Kemp and F. A. (ilover, 
Judges. 


The 6th February 1864. 


Murder (by supposed insane person). 

Queen versus Arzao Bebee. 

Committed by the Magistrate ^ and tried hy ihe ■ 
Sessions Judge of Chittagong, on a charge of 

Murder, i 


Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 

Judges. 

Grievous Hurt (Punishment for). 


The prisoner was convicted of murder, and sentcnc- ■ 1 tt r j* 

ed to d^th. But, before conBrming the sentence, . Quccn versus Mcnazoodin and Hezazoouin. 








CVql,l|. 


$* 


IMf if* ky ^ Stations JndgB of yossoro on a 

chmrge of Grievous Hurt* 

TKc offence of cauftinff (j^ricvous hurt is punishable 
h$ imprisonment and hne, and not imprisonment or fine. 

Tbett^ prisoners were convicted by tbe 
Sessions Judge of Jessore of causing grievous 
hurtt Section 325 of the Indian Penal Code. 
The sentence passed was each to pay a fine 
of fifty rupees, or, in default of payment, to 
suffer three months' rigorous imprisonment. 

The proceedings of this case were called 
for by Mr. justice Trevor, on a review 


of the Abstract Statement ^ Spssiopis 
trials. 

The sentence is clearly illegal. The offence 
of causing grievous hurt is punishabie by 
imprisonment and fine, and not by imprison- 
menl or fine. Under Section 405 of the 
Code of Criminal Procedure, we reverse the 
sentence ; and taking into consideration jthe 
facts of the case, and the circumstance that 
tbe witness SadulooUa's arm was fractured, 
we sentence the prisoner to two years' rigor- 
ous imprisonment. 



iMji} CWMmW tm wanttf iiPaa i wu JMiUft* SI 


TIm t4^ Pebimtfy 1863% 

JFhtMii/; 

Hit Bon’bte F. B. Kemp end F. A. Glover, 
Judga. 

AdtHimy Beftrlng: or teklng mvey foaivltd 
woman. 

Queen versm Pochun Chong. 

Committed by the Deputy Magistrate^ and tried 

by the Sessions Judge of Sylhet^ on a charge 

ef Adultery t 6 fc, 

A person convicted of aduHet^ ander Sec^n 497 of the 
Penal Oide need not be convicted also under Section 
49B ; far lees where there is no taking or enticing away | 
of the woman. 

Mr, Justice Glover. — That the prisoner 
committed adultery with the woman Hurree. j 
the wife of Gokool, is, I consider, proved. 
TTie evidence is quite clear as to the woman's 
having gone to live with the prisoner ; and 
from the prisoner's own statement to a : 
number of persons who have deposed in this j 
case that he had married Hurree, it may be | 
fairly presumed, as stated by the witness 
Joba, that cohabitation took place as admit- 
ted by both parties to the Deputy Magistrate, 
though denied at the Sessions. But I do not 
think that it is either necessary or proper to 
convict the prisoner under both Section 497 
and Section 498. The former provides for 
adultery of which he has been found guilty ; 
the other for enticing " for the purpose of 
illicit intercourse — a charge which, even if 
proved, would seem under the circumstances 
of the present case to be included in the 
more serious crime. I say ** even if proved," 
because the woman herself declares that, 
being deserted by her husband, she went to 
the prisoner's house of her own accord. 

1 would, therefore, annul the conviction 
under Section 498. 

And wkh reference to the circumstances 
detailed in evidence, the desertion of her 
husband, the desire of the prisoner to marry 
die woman, and the very loose way in which 
marriages are conducted amongst persons of 
die prisoner's caste, and which give a certain 
color of probability to his statetnent that he 
had married her without the intervention of 
a priest^ 1 think that the sentence of two 
ynais* rigofOns imprisonment is too severe. 
In appoitiming pnmshment, wc must ake 


info con^detatkm the ttdfue of the peftles. VIA tb 
The present offence which would be a serious 
one amongst educated people is reduced 
considerably by the fact that the accused 
is a low-caste half-savage barbarian, with 
scarce an idea that he has been doing wrong 
at all. 

I would reduce the ptmlshmcnt to sit 
months’ rigorous imprisonment. 

The papers must be laid before my col* 
league, Mr. Justice Kemp. 

Mr. Justice Kemf . — All the parties in 
this case are Chundals, the very lowest caste 
amongst the Hindoos. 

The witness No. i, Gokool, left his wife 
Hurree, and went to Cachar in search of 
service. The woman appears to have been 
wholly unprovided for. She went to the house 
of the prisoner of her own accord, and 
cohabited with him. It was given out to the 
neighbours and to men of the prisoner's caste 
that she was his wife. 1 do not find that 
the prisoner attempted to set up a marriage 
in his defence before the Sessions Judge. 

It is clearly proved that Hurree was married 
to the witness Gokool. It is also in my 
opinion established that the prisoner had 
sexual intercourse with Hurree, and that he 
knew that she was the wife of Gokool. There 
was no consent or connivance on the part of 
the husband ; and as the charge was institut- 
ed on the part of the husband, the offence of 
adultery is made out against the prisoner 
under Section 497. The Judge was certainly 
wrong in convicting under Section 498, for 
there was no taking or enticing away of the 
woman, and, considering all the circumstances 
of the case, I think that the sentence proposed 
by my learned colleague is a proper one. 


The 17th February 1865. 

Present : 

The Hon’ble C. B. Trevor and G. Loch, 
Judges. 

Defamation— Low caste of proaecutor. 
Queen versus Nobin Dome, Ac. 

Committed by the Deputy Magistrate^ and tried 
by the Sessions Judge of Beerbhoom, an a 
charge of Defamation. 

A false accitsatiofi not made in good faith rendert the 
party audcn^lt liable to be chaifod with defamalion. 
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The f*ct eh»t fche cowplaioant is a man of low caste, 
will not debar him from prosccutinjf for defamation on 
his being falsely charged with theft. 

The Deputy Magistrate’s order, under vSec- 
tion 67 of the Code of Criminal Procedure, 
dismissing the complaint, is altogether erro- 
neous. The prosecutor, says the Deputy 
Magistrate, is a low man, and the accusa- 
tion was theft of a goat ; and that such an 
accusation against such a man was a harm 
under Section 95 of the Penal (Jode, and not 
an offence. 'I he Deputy M agislratc has. there- 
fore, dismissed the complaint under Section 67 
of the Code of Criminal Procedure. 

'The false accusation was one against the 
moral character of the prosecutor, delarna- 
lory in its nature, and presumably made with 
knowledge and intent t<» harm or injure the 
prosecutor, and, unless shown to have been 
made in good faith, rendeis the party muL- 
iiig it liable to be chargc<l with the oftciue 
of defamation. 'Pbe fail iliat the com{)lain- 
ani w'us a low man. or a man ol low ca-'ie, 
will certainly not debar him from prose- 
cuting for defamation (m bis being l.ilsely 
charged with theft, and the Couil is surpris- 
ed to iind the Deputy INIagistiate, who was 
formerly a Law (Iflkcr. ignoiant of iIh* <*le- 
nicntary fad that all jmmsou.s are eijuai in 
the eye of the law. \Ve remit the ease t<» 
the MagivSirale thtough the Judgi* lor a full 
investigation o( the ease. 


opposite party ; he asked the Deputy Magis- 
trate to interfere under Section 308 of the 
Code of Criminal Procedure. The Deputy 
Magi.sirate took the deposition of the com- 
plainant, and pa.ssed the following order — 
“ Let an order be passed to enquire into the 
circumstances of this case ; and further it is 
ordered that, if the path is really closed, it 
must be re-opened.” 

The police, acting on this order, and find- 
ing, as it is stated, that a mat fence had been 
placed across the pvath, removed the obstruc- 
tion. 

The opposite party appealed to the Judge, 
who has submitted the proceedings under 
Section 434 of Act XXV. of 1861, being of 
opinion that the Deputy Magi.strate'.s order is 
j illegal, as no notice was issued upon the op- 
I ])Ositt; party to show cause why the order 
j should not be cnforct'd. 

' d'he nuisance complained of in this in- 
i stance does not come under .Section 308 at 
i all, lor the jiath, which the jdaintiff wishe.s 
to have ofiened, is not a thoioughfare or 
juiblie place, bui a pri\'ate path leading from 
the' bou.se ot the plainlitT to the main vil- 
lage thoroughfare. 'I'he Dejiuty Magistrate 
theretore was altogether wrong in pioceed- 
ing under this section. We reverse hi.s 
Older. 'J'lu‘ pl.iintift must seek his remedy 
in the C’i\il Court. 


'Flic 2<‘th I’ebruary 1865. 

Pt cunt : 

The Ilon ble lA 11 . Kemp ami F. A. Clove r, 

yud'^is. 

Nuiimncc— Obstruction of private path— No- 
tice to opposite party. 

()uccn vursus Jaiiokenath Hhuttacharjt'o. 
Committed by the Jh’f>utv )fiiiiistrott\ and tried 
by ihe Sessions 'Judi^c of J'/ffemh, on a ohiirt^o 
of Obstnii tint!^ I horout^hfart', 

The obsUviction of a privatr path is n«*t n nui-^.ineo 
under Settion ^oS. Cotlc ot Ci irntnal Ihon'Uure. 

licforc i.ssuc ot outri by a l)f|nity Maipstratr b*r the 
fcmoval of » nviisaMK-, tiu' •tppo'itto p,irty stuuiKI U* 
catted t** stiow »'aas«* the <ndei should not Ik* 

cnforctsl. 

This case has been referred by the Ofii- 
ciating Sessions judge of 'Fipperah. as he 
IS of opimon that the order of the Deputy 
Magistrate is illegal. 

It appears that one J.inokenath Hhutta- 
Charjee complainevl that 'ilie path lea«hng to 
and from his house had been closed by the 


'File 3 2nd I’cbruary 1865. 

Present : 

Fhe Hon’ble F. 13 . Kemp and F. A. Glover, 
Jud^rcs. 

Defamation (No distinction between written 
and spoken). 

(^ueen rersus INIohunt Purjioram Doss. 
Coiunuttcd by the ‘Joint Mnj^istrnte, and tried by 
the Sessions ‘Judge of 'TtrJioot, on a charge 
of Oefaniation , 

'I ho IVnal Codt' makes no <]istin<'tion between written 
and spoken defamation. 

On the motion of Mr. Allan, pleader for 
the prisoner, and as the case was a novel 
one, w'c called for the record of the trial un- 
der the provisions of Section 405 of the Code 
‘ of I'riminal Procedure, for the purpose of 
satisfying ourselves as to the legality of the 
conviction and sentence. It appears that 
Mr. Mclver. a Tirhoot Indigo Planter, 
charged the prisoner and others with the 
offence of riot. The jmlge, w'hile he admit- 
ted the /at turn of the riot, doubted the evi- 
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dence in the matter of the identification of Defamation, as defined by the Penal Voi Il« 
the prisoner and his dependants, and acquit- Code, consists in an injury to the reputation, 
ted them. In the course of the preliminary and no »Ii>tinction is made between wriilcn 
enquiries into the said case, conducted by ami spoken defamation. Mr. Mclver has 
the police, the prisoner inado use of certain j lately commenced Indigo speculations in 
words with refererue to Mr. Mclver, whiclr. j 'I srhooi, and, at the lime the defamatory 
on the prosecution l>v that gonileman under I wonls were u.scd, he was building a factory, 
the provisions of Section Irave been j It is verv ( lean that such a speech in the 

hehl by the Magistrate ami lire Sessions , pu-st nte of a laige .isseinbly of lyols, who 
|u(ige in appeal to aiiunint to detaination j were com eined eiihcr as witnesses or parties 
as defined in ilie linhan IV nal CVnle. The j i«) the alkgeii case oi riot, was calculated 
sentence passed on the prisoner is MX months’ I lo injure Mr. Mclvei's reputaiion as an 
simple imprisonment, and a inie of Rs. to. . : ! Indigo Planter: and. tiirther, the prisoner 

in default <if payment of die fine, iiiuhei im- inii.^'i h.ivt* well known that ids defamatory 

prisonment for ihiee months. '•peeth was like!) to iiijuic that gentleman's 

'The w'ords used were in leplv to a remark itjuuaiton. 'I'he iinpiualion was not made 
i)y the .'>iil)-Inspet tor who oiupnied into the m go(d i.ndi, nor was it necessary for the 
riot case. 'I’liai r.lficer oh eived that Mr. proici lion (»i the imeiests of the parly mak- 

Mclver w’oiild h.irilly have iooue’nt a tal.se in:, it. ]i <loc> mil, therelore, fall under 

chaige ag.uiisi the piisoiu i. l iie pns<»nei the tgli extcplion to Section oi the Penal 
tiien made usO (d the hdKtwing language ; CVuie 

“ Me {i.e.. Mr. Mclveri h.is lunnt d(»wn ten I Air. Ahan cnniends tiiat die principal wit- 
\illages in the lasioi v Iroin wint h he ii.is | ness, the Siib-I uspector, hetoic whom the 
come, and he will tlo die same heie. ’ I’he j woi Iswi ie used. })as not beim evamined. and 
prisoiiei. though ho denies making H'O ol i liiai. as he uiuld give the best eviilcnce as 
these previse wonN. a linits dial h<’ said i to da* ve'v wools used, no conviction can 
“ When \<)ii Nveie at 1 Iniusiiuggv i . \o\\ hunii •, hr had in his a!>sence. Hut we find llial the 
the letUNO of the Indion siaik-, .ind dun' Inl-e wa-. saiislit*.!, hv the <‘videnre of Mr, 
accused Miriaii Khan and oditis 4i( h.oingi Mi her .oul die odi<“i wiliK'sses, of the words 
dcuie so." ‘ v.ln<ii wioe spoken h\ the prisoner; and, as 

The judge tin is that lie made use of die ; this is a IcimI tmding on evidence, we cannot 
first .s[)eccii, i>ut, loi th<* sake ol aigumetil. ' mteilnc. 

ohsei\es that, even !al;ing die .-peevli lo d'iie rilleiire being ileiamation W'ilhin the 
iiave been as admilled Ip ih'- pris. mei. dx* ! meaning o) dial ofieiue as laid down in .Scc- 
oftenieof def.im.iiion w.is eipi.illy ma h* oni. iioii 4 <g^ <1 ine Indian I'eiial Ciode, and the 
and there can. we iliink, be no d iu'ni iliat scnlem i un ici .Set don i:;oo heing a legal one, 
l»odi Speeches are delamaforv. As the srn- wc s, (- i;,. ir.ison lo e.xiacise any of the 
lence. though peihaps sevcie, is hoi dli'g d. povo i- i<-vi->i(ui vested ni us hy tiic Code 
the Court Inis ruilv lo coiisulei wijriir i ili»- j ot (fiiminii PoH.edure. 
conviction is legal or not. 'Piie conviction and sentence must stand. 


Or, 17. 
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The 6th March 1865. 

Present : 

The Hon’ble F. B. Kemp and F. A. Cl lover. 
Judges. 

Dacoitj with Murder. 

C^ueen versus Ruchee Ahen. 

Committed by the Joint Afogistrofe, and tried hv 
the Sessions Judge of Shahobtui , on o chnrge 
of Murder ^ 

When murder is committed in the commission of a 
dacoitv, every one of the persons concerned in the dacoity 
liable to be punished with death. 

Mr, Justice Kemp , — The prisoner was 
arraigned on four charges ; /.r/, murder ; 2ndy 
culpable homicide not amounting to murder ; 
grd, dacoity ; riot. 

He pleaded not guilty. The Judge has 
convicted the prisoner of the offence of da- 
coily, and has sentenced him to be trans- 
ported for life. 

It is clearly proved that the prisoner and 
others at night attacked the Kelyan of the 
witness Patul Kooree, since deceased, for 
the purpose of robbing the grain. Patul 
Kooree seized the prisoner, who shouted out 
to his companions that he had been captured. 
The prisoner managed to gel away from the 
grasp of the witness Patul Kooree, The 
prisoner then struck the witness a blow on 
the head with a club to which an iron head in 
the shape of an elongated a.xc was attached. 

The prisoner and the other dacoits then 
made off, carrying with them some grain. 

The witness Patul Kooree was ,scnt to 
the hospital, and died there from the effects 
of the injury received on the head. 

The Judge observes that he does not con- 
sider It necessary to go into the question 
as to whether any act of culpable homicide 
amounting or not amounting to murder has 
been committed by the prisoner, inasmuch as 
the punishment for dacoity meets any sen- 
tence to which the prisoner might be liable 
oh the graver charge, with the exception of a 
capital sentence, which the circumstances of 
this case did not, in the Judge’.s opinion, ap- 
pear to be called for. 

I think that the Judge is wTong, and 
that he ought to have enquired into the 
question, inasmuch as, if murder was com- 


mitted in committing a dacoity, every one Vol II 
of the persons committing such offence 
might be liable to be punished with death. 

It appears to me that the prisoner has 
been clearly guilty of the offence of murder 
committed in the commission of the of- 
fence of dacoity. d'he prisoner had got 
away from the grasp of the witness ; and his 
using his intiee, and .striking the witness on 
the liead, evinces an intention to take life. 

1 am, therefore, of opinion that the prisoner 
should have been convicted under Section 
396 of dacoity with murder. With the 
sentence I cannot inlerlere. li is certainly 
not too severe under the circurnslanccs of 
the case. 'I'hc papers must be laid before 
my learned colleague, Mr. Justice f 5 lover. 

Mr, Justice Ghn^er. - 1 entirely concur. 


The 8ih March 1865. 

Present : 

The Hon'ble P. B. Kemp and F. A. Glover. 
Judges. 

Culpable Homicide not amounting to mur- 
der— Grievous Hurt. 

(jucen versu.s Me,gha Moeab, juckon 

Meeah. 

Committed by the Assistant Commissioner^ and 
tried by the Defnty Commissioner of Cachar^ 
on a ( harge of Cut paid e Homicide not amount • 
ingto murder^ and Escape from I.imful Cus-- 
tody. 

When there is neither intention, knowledffc, nor like- 
iihootl th.it the injiiiy inflirletl in nn ii.ssault will or can 
r.iuse death, the offence is not rulpablc homicide not 
amounting to murder, but s;rievous hurt. 

Mr. Justice Glover.— 7 'hat the prisoner 
struck the blow which caused llie deceased's 
death, is clearly proved by the evidence; 
f)til the offence, as found by the Sessions 
Judge, is not culpable homicide not amount- 
ing to murder, but grievou.s burl. 

It is proved, and admitted by the Ses- 
.sions Judge, that tlie prisoner received pro- 
vocation at the hand.s of the deceased, and 
that the weapon he u.sed, in .retaliating, was 
a light bamboo Mick, not more than an inch 
in diameter, and that the blow was aimed, 
not at the head, but at llie .side. It unfor- 
tunately happened that the deceased was 
suffering from diser.sed spleen : and a very 
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Vol. II. blow on the region of ll at organ 

would have been, in the opinion of the 
medical officer, sufficient to cause rlcaih. 

Culpable homicide not ainouniing to mur- 
der suppofjcs that the party inllicting the | 
injury does it either witli the intention that i 
it should cause death, or with the knowledge 
that it may do sr». and the offence is modified 
from murtler (which it woiihl be if the 
above-mentioned knowledg<t or intention 
were proved) by the existence of certain 
cxccyUions noted under Section die 

Penal Oidc. 

When there is neither intent i<m, know- 
ledge, nor likelihood that the injui\ inllicl- 
cd will or can ( ause death, the off<*nce 
would be “voluntarily causing grievous 
hurl" under Station 322. or uliat, under 
the old law, would have b(‘en tennefi “ man- 
slaughter.' As the pri^omr evidenlh nei- 
ther inlendi'd the blow strm k on the de- 
cea.scd's side to be fatal, nor .su)'pns<‘d tliat 
it was likely to b(' fatal, tins conviction 
should have fiecn und«T Sei tion 322. and 
not under Section yv\ 

And. under the i ircunisinnces, I con.sider 
a .sentence of 3 years’ rigorous imprisonment 
for such an assault too severe. I wonlil 
reduce it to one, ami that, with the addition- 
al year whi< h the prisoner has to un<leigo 
for arternpling to escap(‘, will be a sudicient 
punishment. 

The case mu.si be laitl before Mr. lusiice 
Kemp. 

Jt/r. yus/iiY AVw/'. I com ur. 'I'liere 
was chrarly no intenuon to cam-t* cl^ath or 
to cause such bodily injury as w.is hkelv to 
cause' ileath, nor was there any knowledge 
on the part (»f the piisonci that ins act was 
likely to cause d<*aih. The oflViu*.' ot which 
the prisoner is guilty is voluntaiil\ causing 
grievous hurl. 'The sentence j>rop(>sed by mv 
learned colleague ha.s my concur o nee. 

The uih March i8b. 

Pnstnt : 

The Honlrlc F. B. Kemp and F. A. Ctlover, 


Code, only if he either procures or attempts to procure 
the rornmifesion of the theft. Mere subsequent know- 
ledge of the offence is insufficient. 

1 ’he prisoners, Nos. 153, 154, and 155, 
Sonaullah, Sullecm, and Meerkhan, have been 
convicted of theft; the prisoner No. 152, 
Shurneeruddeen, under Section 109 of the In- 
dian Penal Code, of abetment of theft by a 
servant under Section 381 of the Indian 
JVnal Code, and also, under Section 201 of 
die C'odc, of causing the disappearance of 
eviilcncc (A an offence which he knew to have 
been committed. 

With regard to the three first named 
prisoners, we see no reason to interfere. 
'I’hey confessed their guilt before the Magis- 
trate, and the stolen money was found in their 
pf)ssession. 

The conviction of Shurneeruddeen, how- 
ever, we consulcr bad on both counts. 

The Sessions Judge consider.s the offence 
of abetment proved against the prisoner 
under the 1st Kxplanation of Section 107 of 
the Indian Penal Code. Ikit here, we observe, 
he is cleat !)• mistaken. 'Phat explanation states 
that any one who. by misrepresentation, &c., 
A'c.. “ ])rocuies or attempts to procure a thing 
10 be done." but there is no question that 
Shumeerudileen did nc)t procure or attempt 
to procure the tlieft to be commiiled. He 
onl\ knew of it some days after Akiar- 
luldt'cn s ileath. and then there was nothing 
moo* than suspicion against the pri.soners 
Sonaullah, Sulleem, and Meerkhan. They had 
m»l di(‘n confessed, nor liad any of the mis.s- 
mg property been found in their posse.s'sion. 

1 he\ ditl not confess till a long lime after- 
wMrds, when the [udice came to make en- 
<juines. Wo do not, moreover, consider that 
.'^humeernddeen was in a position that w'Ould 
bind him to take the initiative in informing 
the police. His master, Afsurdeen. Aktarud- 
deen's elder brother, was in the house man- 
aging the ileceascd’s affairs : and it was for 
him to give notice to the authorities if he 
considered that a theft had been committed. 
The pri.soner, as naib, was his servant, and 
under his order.s. 

The section on which the Judge has re- 
lied will not, therefore, fit the present case. 
Nor do we think that Shurneeruddeen can 


in an\ way be held responsible as regards the 

Abetment of Theft. alleRed theft. 

Queen etrsus Shurneeruddeen and other.«. charge appear.s equally unten- 

able. There is no reliable evidence to show 
Contmitted by the Maj^tstratf, urtti by the ! that the prisoner caused the memorandum 
StsstoHs of \ (supposing it to be proof of the theft from 

A person can hr convictnl of abutment of theft under i found in Aktaruddcen S bed 

the lit Explanation of Section 107 of the Indian iVnal i after his death, 10 be made away with. The 
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witnesses depose generally that, as naib, he 
ordered the paper to be taken care of, and 
kept in the serishta of the zemindar}' : and 
because it cannot now be found, the Ses- 
sions Judge presumes that Shumeeiuddeen 
made away with it. 

But why should he have done so? What 
possible object couUl he have had ? The me- 
morandum did not implicate him in any away ; 
nor was he in ilie lea^^t dc'^ree interested in 
its disappearance. On the contrary, as ho had 
himself accused one of the body servants of 
the deceased Aktarudcleen of having taken 
part in the theft, his object would have been to 


preserve the paper as a means of proving Vet 
that, before Aktaruddeen's death, the box had 
contained so much more money than was 
found in it afterwards. 

That there are many very suspicious cir- 
cumstances in this case regardingthe death of 
Aktaruddccn. wc readily admit ; and it may 
be, as is alleged by the witnesses generally, 
that Shunieeruddeen was not an honest man, 
and hadmisappri)priaied his employer's funds. 

Hut in this particular instance there is neither 
proof nor jiresunipiion against him, and wc 
are clearly of o[)inion that he must be 
released. 
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The 15th March 1865. 


The papers have come before this Bench. Vol IL 


Present : 

The Hon’ble F. B. Kemp and F. A. Glover, j 
Puisne Judges, 

Rig^ht of private defence of property — Causing: 
disappearance of evidence. 

Queen versus Pelkoo Nushyo and others. 

Committed by the Magistrate, and tried by the | 

Sessions Judge of Nungpore, on a charge of 

Culpable Homicide, &*c, 

A commits no offence, if in exercising the right 
private defence of his property again t H, whom h< 
finds near a hole in A's houst*, .ind, on being attacked I 
by B, he .strikes a blow at ran<loin, and m the dark, i 
with a stick in his hand, wher by H i' killed. C' and i 
IJ, by assisting A in removing the body of B, cannot 
l)e convicted (under Section 20 of the Pen.il ('ode» of 
having caused evidence to d appear, they huMog nti 
knowledge or belief that an off' ice had been committed, 
nor any intention of screening an offender. 

These three prisoners, who are near re- 
lations, were committed to lake their trial 
before the Sessions judge of Rungporc on 
the following charges 

Against Pelkoo Nushyo.— 1 si. '1 liat he 
committed culpable homicide In causing 
the death of Kandooram. — Section 304 of 
the Indian Penal Code. 

tnd. That he caused the disappearance 
of evidence, knowing that an offence had 
been committed, b\ concealing the body of 
Kandooram. — Section 201 of the Indian 
Penal Code. 

Against Ram Mahomed and Mokur 
Nushyo, — The offence under Section 201 of 
the Indian Penal Code. 

The Sessions Judge finds the prisoner 
Pelkoo guilty of culpable homicide, and the 
prisoners Ram Mahomed and Mokur Nu.shyo 
guilty of an offence under Section 201 of 
the Indian Penal Code. Sentence — each to 
be rigorously imprisoned for one year. 

The judge in the English Deparlmcru, 
Mf. Justice Trevor, called for the papers 
of the case to satisfy himself of the pro- 
priety of the sentence. 


The Judge, from his remarks, and from 
the lightness of the sentence, doubtless in- 
tended to convict the prisoner Pelkoo of cul- 
pable homicide not amounting to murder. 
He has, however, found him guilty of cul- 
pable homicide, which may include the 
offence of murder, unless the offence be quali- 
fied by sonic one of the exceptions stated in 
Section 300 of the Indian Penal C'ode, and 
none are .stated in the calendar. The 
judge admits that a burglar) was commil- 
ied in the house of the prisoner Pelkoo by 
the deceased and another party who has 
not been arrested ; he also admits that there 
is no evidence as to how the deceased met 
with his death beyond the admission of 
the prisoner Pelkcx) ; but he observes that, 
by the removal of the body, the jirisoner has 
caused to disa|)pcar evidence which might 
have told for or against him - in his favor for 
instame, if the meiiical evidence had shown 
that the dccea>ed died from rupture of the 
sfileen -against him, if the same evidence 
proved that the deceased had been more 
cruelly treated than I lie fact of his being 
caught in the ari of coinmilling a burglary 
warranted. 'Idie judge convicts the prisoner 
Pelkoo of culpalile homicide alone, and the 
two other prisoners under Section 201. 

We have read ihe statement of the pri- 
soner Pelkoo ; and as tliere is no evidence 
against him beyond his own admissions, 
wim h must be taken in their entirety, wc are 
of opinion that he is guiliy of no offence. 

The pnsonei states that a burglary was 
committed in his bouse (this fact i.s admitted 
by the judge i ; that, on his coming out of 
his house with a stick in his hand, he saw 
two men close to the aperture made in the 
i /<?///'- -one of these men made off — the other, 

! the deceased, advanced to attack the prison- 
! er, when the latter struck at him in the 
dark, but i.s unable to say on what part 
of the body of the deceased the blow fell ; 
that, on calling out, hi.s uncle and nephew, 
the prisoners Ham Mahomed and Mokur, 
came up ; that when they lit a lamp, tliey 
found that the man who had been struck by 
the prisoner Pelkoo was dead ; that from 
fear of a visit from the police they removed 
: the body, and left it in a sugar-cane field 
t about a mile from the house of the prisoner 
Pelkoo. 'faking these admissions as our 
: guide, we arc of opinion that the prisoner 
Pelkoo was exercising the right of privatOi 
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VoL n ^Jcfcncc of bis property from house-break- 
inj^ by night. The right of private de- 
fence commenced when a reasonable appre- 
hension of danger to the property commenc- 
ed. Now, it must be admitted that, when 
a man tinds another close to a hole which 
has been burglariously cut in his house, and 
further, when that man is attacked by the 
other parly, a reasonable apprehension of 
danger to the properly of the prisoner 
HO attacked existed, sucli as to justify that 
person exercising his right of private defence 
of his properly. There was no time to 
have recourse to the protection of the pub- 
lic authorities. Nor, taking the admission of 
the prisoner (and there is no evidence ])e- 
yon<i these adntissions), can it be .said that 
more injury was inflicted than was necessary 
for the purpose of private defeiue, for 
the prisoner stales that he struck one blow 
at n/Wrv;/, and in the dark As. therefore, 
the prisoner IVlkoo has been guilty of no 
offence under Set lion 304, he mu.st be acquit- 
ted. lie has nt)t been convicted under 
Section 201. 

With reference to the other prisoners 
who have been convicted under Section 201, 
we observe that the Section contemplates a 
knowledge or a reasr>nablc belief that an 
ofTtmcc has been committed and an intention 
to screen the ofhMuler. Now, as we have held 
that the prisoner Pelkoo was guilty of no 
offence, it !na\ be piesumcd that the other 
prisoners could not have had any knowledge 
or belief that an olTence had been commit- 
ted, nor any intention of screening an otYcnd- 
cr. It w'as doubtless wrong to remove 
the body, but the act was under the circum- 
stances a natural one, and was, in our opinion, 
caused by the dread which the people at 
large entertain, and not altogether without 
reason, nl a police inquisition. We acquit 
all the prisoners, and direct ihcir immediate 
release. 


The 1 5lh March 1865. 

Prtstnt : 

The llon hle F. 11 . Kemp and F, A, Glover, 
Puisne yudges. 


No enquiry should be made, nor order giving posses- 
sion to one bide or the other passed under Section 318 of 
the Code of Criminal Procedure save on the supposition 
that the dispute is likely to cause a breach of the peace. 

We think that the Deputy Magistrate 
did hold that Munnoo w^as the party in 
jiossession, although, as he appears to have 
taken only the statements of both parties, 
without recording evidence in proof of either, 
his proceedings, as the judge remarks, can- 
not be called an “ enquiry.*' 

And we agree with the Judge that no 
such enquiry .should have been made, and 
no order giving possession either to one 
side or the other should have been passed 
under Section 318 of the Code of Criminal 
Procedure, save on the supposition that 
the di.spute was likely to cause a breach of 
the jieace. 

As there was no such likelihood in the 
present case, the Deputy Magistrate’s order 
was illegal, and should be cancelled. 


rhe i5lh March 1865. 

Present : 

The llon’ble F. B. Kemp, Puisne yud^e. 

Commitment by Sessions Judge (of accused 
person discharged by Magistrate). 

(^)ueen versus Sheetaram Chow dry. 

(. omniittvii by ihc .-Lsw />///;// (lud 

tried by the Session \ yin/i^e ly 7 irhoot, on a 

(Inir^e of CiiJfuible Ilonneide, 

A Sossuuis judg** ka'’ discretion to order the coin- 
inilinent ti» the t ourt of Session of any accused person 
discharged l>y the ^lagi^trat^^ The tiun-exercisc of 
such discretion canntit he interfcicd with hy the High 
Court. 

'Pbe explanation of the Sc.ssions Judge 
has been considered. It appears to be suffi- 
cient and satisfactory. Under Section 435 
of the Code of Criminal Procedure, the Ses- 
sions Judge has a discretion to order the 
commitment to the Court of Session of any 
accused person w ho may have been discharg- 
ed by the Magistrate. The Sessions Judge 
in this case did not think it right to exercise 
the discretion, and this Court cannot in- 
terfere. 


fiaqairy (defiottloa of) — Breach of the public 
peace — PoMetaton. 

Queen ursus Sonaoollah. | 

Retftrred under Section 4 J 4 , XXV* of s86t* j 

Taking the statement si of both parties without record- | 
Ipg tvideiice in proof of either, ib not an ** enquiry.'* 


The 15th March 1865. 

Present : 

The Hon’ble F. A. Glover, Puisne yudge* 

Falae and oi^ctous chargees (made officially 
by •abordinatee)— Recoaaat wttaeaaes. ' 
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The Queen versus Rhedoy Nath Biswas. 

Committed by the Deputy Magistnite, and tried 
by the Sessions Judge of Ilcoghi w on a charge 
of instituting false criminal proceedings in 
order to injure. 

The mere faet of beinp in a subordinate position will 
not hold a man for the eonscquences of false and mali- 
cious chargfcs made by him otticially. 

Where a recusant witness does not make his appear- 
ance, the Magistrate may sell any part of the attached 
property, and recover the amount of fine Imposed on him. 
The fine is not illegal l\v reason of the witness’s answers 
to the charge not having been recorded. 

This appeal is preferred on the ground 
of misdirection. 

The prisoner is, or rather was, a Head Con- 
stable of Police stationed at Bally, and. on 
the 27th June and hih of August last, re- 
spectively, sent in reports to his inunediate 
superiors that Kiimmul Rain and Mot hoc 
Ram were in the habit of dealing in stolen 
good.s. T'ho result of these re))ons was a cri- 
minal information l)efore (l>c l)ej)i]iy Magis- 
trate, who, however, ac(juilttMl Kiirmnul Ram 
and Mochee Ram, and sent up their ac- 
cuser to the Sessions, umler Section 211 of 
the Indian l\*nal C'ode. The Jury lound the 
jtrisoner guilty. 

It is urged in appeal that the ju-isoner 
was a Subordinate Police Ofiicer, and acted in 
obedience to supenor orders, and ought not 
to be held res[>onsil)le. 

(.)n this, 1 observe that the criminal infor- 
mation was laiil before die Deputy Magis- 
trate entirely on the prisoner’s representation 
to his Inspector.- Had ji not been for his le 
ports to that oHicia], the charge would never 
have been made ; and the f)risoncr, although a 
subordinate to all intents and purjioses. was 
the actual and personal (uigmaior of the 


! charge, and cannot shift the responsibi- Vol IL 
lily. I think that the Judge was right in 
looking to the jirisoner alone. If the mere 
fact of being in a subordinate position is to 
; shield a man Irom the c(>nsec[uenccs of official 
■ acts oiiginated by hiinseit. no one will be safe 
ftom laNe and malicious chaige.s. 

' For the rest, the Judge placed all the points 
of the case very clearly and faiily before the 
• Jury: and they held that the cliargcs were 
intentionally false, and that theie was no 
; ground for the proceedings against the 
I mahajuns. 

I The on In point of lacv raised in the pri- 
I soner’s favor is the one noted above, and that 
I being given against him there is no ground of 
j appeal. T'be appeal is, therefore, rejected, 
j I notice, in connection with this case, (he 
I ,'^essions Judge’s proceedings in the appeal of 
j Ram Kciomar Iloldar, a recusant witne.ss, who, 
j in spile of summons, proclamation, and atlach- 
' rncni of propertN, icluscxl to appear and give 
evidence. d ‘h(“ Deputy ]\1 agist rale* punished 
i this man with a line of 100 iuj)ec‘s; hut the 
. judge roverscii this older, on tlie giourul that 
! the appellant’s answeis to the ( haige ought to 
; have* been recorded. and. not beingso lecoided, 

I the fine was illc'gal. 'I'his seems to me a 
! mistaken view ol the law. Section ujn of 
1 the (’ode of t'nminal Ibocediirc provides that, 
in cases where a lecu.sanl witness does no/ 
ap[>ear, (he Alagistrale may .^-ell any part of 
i the attached property, and ihcieby recover 
I the amount of an) line that the Magi.strate 
' may impose. I'aking a witness’s an.swcT siip- 
, J loses iliat the iiiaii makers his appearance; 
hut, in the ]>reseiu case, Ram Koomar did not 
come in, and his defence could not have been 
takmi. 'J’he Deputy i\Iagistrat(‘’s order was, 
in my opinion, perfectly ]c;gal. 


Or. 18. 
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The 20th March 1865. 

Present : 

The Hon'ble F. A. Glover, Puisne Judge, 
False Evidence. 

Queen versus £chan Meeah and others. 

Committed hy the Magistrate, and tried by the 

Deputy Commissioner of Cachar, on a charge 

of Perjury , 

The making of a false statement, without knowledge 
as to whether the subject-matter of the statement is 
false or not, is legally a giving of false evidence. 

The appellants in this case (who give no 
reasons for questioning the Dei)uty Commis- 
sioner's judgment) have been convicted of 
intentionally giving false evidence in a judi- 
cial proceeding (Section 193 of the Indian 
Penal Code) under the following circum- 
stances : — 

One Mahomed Alee had a long standing 
feud with the prisoners, which was the cause 
of various complaints preferred by either 
party in the Criminal Court of the district. 
It culminated in the prisoner Echan Meeah 
appearing one day at the thannah, where he 
accused Mahomed Alee of burglary and 
theft. The police investigated the case, and 
found in Mahomed Alee’s house a cloth, thal, 
two cups (kuttoras), and a pair of tars, which 
Echan and his witnesses swore to before the 
Magistrate as being his (Echan’s) property 
stolen from his house at the time of the bur- 
glary. The police, I may remark, held the 
charge to be false ; but Echan insisted on 
the case being sent to the Magistrate, when 
he and his witnesses deposed as above men- 
tioned. 

The Magistrate considered the charge 
false, and committed all the parties to it for 
perjury. 

The Deputy Commissioner convicted them, 
and sentenced Echan Meeah, the principal, to 
seven years’ rigorous imprisonment, and his 
witnesses to four years each. 


Mahomed Alee’s person, and which were VoL 11* 
confessedly his property. Echan’s clothes 
were marked in a different manner, as was 
found by inspecting the clothes he wore in 
Court. 

The tars are proved to belong to Mahomed 
Alee by the man who manufactured them. 

The cups, dish, and dhao, which were 
found in Mahomed Alee’s house, are proved 
to belong to him ; and the evidence for the 
defence in this particular is utterly inconsist- 
ent and worthless : as to the tars and cloth, 
the defence witnesses ignored them altoge- 
ther. 

It is amply proved that all the articles 
claimed by Echan Meeah belong to Maho- 
med Alee, and, under the peculiar circum- 
stances of this case, there can be no doubt 
that Echan Meeah, in swearing to them as 
his own property, intentionally gave false 
testimony. 

With regard to the other prisoners, they 
made the false statement, having, in all pro- 
bability, no knowledge whatever on the sub- 
ject, one way or the other ; still their offence 
is equally a giving of false evidence under 
the law, as they could not have believed 
what they deposed to be true. 

I reject the appeals of all three prisoners, 
and confirm the sentences passed on them by 
the Sessions Judge. 


'I’he 20th March 1865. 

Present : 

The Ilon’ble E. Jackson and E. A. Glover, 
Puisne Judges, 

Decision without evidence, illegal. 

Queen versus Sheik Edoo. 

Reference under Section 4^4 of the Code of 
Criminal Procedure on a charge of Theft* 


I see no reason to interfere. With regard 
to the cloth, the dhobee who washed it has 
deposed that he was in the habit of marking 
the clothes of each of his customers with 
a private mark, and that Mahomed Alee’s 
clothes had one of these marks; that the 
cloth in question bore Mahomed Alce’s mark, 
as did (a fact proved by actual inspection) 
the other clothes which were found on 


Case quaslit ii as decided contrary to law on the un- 
supported staf<ments of prosecutor and prinoner, with- 
out recordinjf the evidence offered on either side. 

This was a reference under Section 434 
j of thC' Code of Oiminal Procedure by the 
! Sessions Judge of Sylhet, transmitting cer- 
‘ tain proceedings of the Deputy Magistrate of 
5 that district, with his opinion that those 
' proceedings were illegal. 
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It appears from the record that a boy nam- 
ed Sheik Kdoo was chart^ed !)y the prose- 
cutor, Mr. Hellen, throiif?h his servant Maho- 
med Nazir, with the theft of two coats, and 
four other men, who'^e names were given, 
with the forcible rescue of the boy Kdoo 
after his arrest by the prosecutor’s servant. 

'J’he Deputy Magistrate, after s<une delay, 
which is not explained on the face of the 
proceedings, look up the case, recorded the 
deposition of one Mahomed Nazir, who a])- 
j>carcd to conduct the prosecution, and the 
defence of the boy Kdo<j, and, considering, 
for reasems given, the story to be improbable 
and false, discharged the latter from custody. 

7 'hc proceedings of the I)(‘puty Magistrate 
appear to us clear Iv illegal, lie ought to 
have conducted the trial m accordance with 
Section 250 c>f the ('ode ol ('nminal Poue- 
dure. Instead of that, he took npon him.^edf 
to disc harge the pn^jncT haloo. iM-c aiise he 
thotight the circnnisianct's of the case im- 
prcih.ihle wuhout reccu<hng the cvid<*nt e (that 
of no less than four witnessc-s) addiuc-d h\ 
the prosecutor in support c»f his chaige. It 
is not nc’cessarv foi ns to take* into cousidei- 
alion the* Deputy Magistrate's reasons, loi, 
howe\i‘r valid they might !)C undcT ddfereni 
circumstances, and after the* requiiements 
of tlie law had been complied with, they 
are, a.s the c.ase stands, base 1 c»n nothing th.il 
can be U’gally ccnisidered as gioiind tor a 
decision, and arc* consecjiientlv woithle^^. 

To dec InIc a case on llie unsnp{>oHe(l 
.Statements ol piosecutor and tnisoiu*!. uiih- 
out recording the e\idenc'e olTeied cm eiiher 
Hide, is, in 0111 opinicni, a clear ero.: m law ; 
and, under .'■^eetion .c c»f the < odo m| tdi- 
ininal Proeedurc*, ^^e cjua^'h the Depute 
Magistrate' s proc (*ednig''s. and direet inin to 
take up the case* dt pa^-sing such oidei 

thercMipcm as may appear just .nul pioper in 
Uccordaiuc with the' «'v idem e 


The 2o\\\ March 
/Vvxf /// .• 

The Ilon hlc K. jackson and 1’. A. <ilovei\ 

Evidence— Grievous Hurt. 

t.>ucon :Yrsuf Nonkoo Doss and others. 
CofuMifu'd hv thi' P(‘/'uh **/ Pitr- 

httngii >;('/.*. ,t);J tru'd hv t} <• .NV.nn/o;^ 

(>/ Tir'oot, u i’ V.f .•e’e <0 ct': e;/ . 

Jfurt, 

r'vulence tc» vupjvoit a c*hat}*c *a' gru'VuU'* lunl. 


Mr. Justice Glover . — This conviction ap- 
pears to me bad. The prisoners are charged 
with having voluntarily caused grievous hurt 
to a person unknown under the following 
circumstances : — 

The deceased was, according to the evi- 
dence, which I see no reason to disbelieve, 
caught in the act of theft, and was being 
]>caten and cuffed by all the prisoners, when 
one of the witne.sses for the prosecution 
threatened to call the chowkeedar, on which 
they released their captive, who went his 
way. 

'Phe next day he is said to have been 
found l\ing in a half-stiipified slate under a 
j mangoc tope ; on being (Questioned, however, 
i he ajipears to have got up and walked off. 
i d'he next day he is found dead in a nullah, 

! wbit li contained, at the spot where the 
i body was found, from one to two feet of 
! w.ater. 

j The medical re))ort states that the de- 
ceased’s organs were all healthy; that there 
were .some slight abrasions on the body, and 
: that death was caused by drowning. 

'I'liis statement is opposed to the evidence, 
which slates that there were a number of 
1 in.iiks and scratches on the deceased’s body, 

■ together with the mark of a blow or kick on 
the private paits. 

Now, in all this I can lind no evidence on 
wbic h to convict the prisoners of voluntarily 
causing grievous hurt. 'Phero is no proof 
whatever that the man died from the* beating, 
and the tact of there being only a foot or 
vo of water in the place where the corpse 
' w.is found is no proof tliat the deceased W’as 
sn weak that such a small (piantii^’ of water 
j would have drow’ued him. for manifestly he 
, might have fallen in at some other spot 
- where the water was deeper, and have been 
i cairiecl off to where he was afterwards found 
I b\ the strength of the current. 

I All suppositions or presumptions conse- 
<inenl on the man’s i>ody being found drown- 
i ovl must be put aside, and w*c must look solely 
’ to the naiuie of the oiiginal assault, and see 
I whether it was of a nature to cause grievous 
1 hurt. 

I dt^ not think that it was. The evidence 
sl.v>ws that the man was only cuffed and 
ih limped with hand and fist ; that he was 
or. liis feet at the lime, and not knocked 
down or jumped upon, and the beating could 
not liave been long c oniinued, as the villagers 
would have luterfereil, as indeed they did 
direct 1\ ihc\ heard of what was being done. 

I Had the deceased been much injured, more- 
‘o\cr, he could not ha\e walked away either 
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on that day, or on the succeeding one, when 
he was found under the mangoe tope. 

Had the medical officer been examined on 
oath, as he ought to have been, all doubt as 
to the manner of the man's death could have 
been legally set at rest. As it is, the doc- 
tor's written note of the case is not evidence. 

I agree with the assessors that the offence 
proved against the prisoners amounts to 
hurt only, and think that they should be 
sentenced each to simple imprisonment for 
four months, with a fine of Rs, 20. 

The papers must be laid before another 
Judge. 

Mr, J until e E. Jackson, - 1 agree with 
Mr. Ju.stice Glover and the assessors that 
the evidence does not prove that the defend- 
ants were guilty of ilie crime of causing 
grievous hurl, and I concur in the reduction 
of the punishment wliich he recommends 
on conviction of the offence of causing hurt. 


The 21st March 1865. VoL !!• 

Present : 

The Hon’ble F. A. Glover. Puisne Judg^, 

Dacoity with Murder~~FugitiYe Offenders. 

(Jueen versus Koopa. 

Coniniittcii by ihe Maj^istratc, tuhi tricit by the 
Sessions of Ku ijirfiorc, on a cltiw^e of 

Ihicoiiy iit/cnJeJ uuib Murdce. 

Case ot a pilsontT who, attri l»avinjr dacoity 

attended \\«th inurdiM , ahseonded ti) llhootan. t)n the an- 
nevatum of tlie Mhootan Dcmais hy the Itiitish Ciovern- 
ment, he was arrested, and, alter eonvu tion, wa.s sen- 
tenced to trans|>ort:itit>n for life. 

'This is a supplemeiUarv trial. The ori- 
ginal case, one of dacoity attended with mur- 
der. was dis]»osed of by the late .Siulder Gourl 
on the I nh July iSs.|. when Heersadoo. one 
of the principals in the oiuiage, was sentenceil 
cajiitally. 

Since the annexation of the Ilhootan 


The 2 1 St .March 1865. 

Present : 

The Hon'blc I"'. A. (j lover, Puisne Jndi^e. j absconded, has been living in IJliootan. Sc- 

Robbery. I veral of the witnesses in the case appear to 

1 Ai ' have kiKAvn oi liis whereabouts; hut, as 

( )ueen .vwA Dwarka Aheer. , , .. ... ... 

place (il residence was wiihm a Irircign 

Commiitcii by t kc Miiiiistritto, and fried by the thought it useless to give 

Sessions Judge of S/ui/inbod, on n charge of information. ( )n lh(] HhorMan Dooars becom- 

Diuoify atiended un’th (irievons Ifnrt. ing British lerritoiy, they arrested him. 


Dooars In the Biitish (jovernnicnt, the pri- 
I soner Roopa. who was denounced from the 
! first as one of the men who had murdered 


Theft with violence is rohhtt y. 

A conviction, under .Section ,V)7 of the 1‘fital Code, is 
equally ifood, whether the numbei of thieves he five or 

The prisoner in this case has Ijecn convict- 
ed under Section 31; 7 of the Indian Penal 
Code, that is, of using a dea<lly weapon 
whilst engaged in the commission of loh- 
bery or dacoity. d he a>.">es'^ors found that 
a theft only had been committed ; hut. as the 
Judge remarks, theft with vif)lcnce is rob- 
bery; and, under the Section referred to, the 
conviction would be eipially good, whether 
the number of the thieves was five c^r under. 

I see no reason to di.strust tlic evidence 


'I'hc e\idence against the pi i. soner appears 
to me surficient. He was at one lime a .ser- 
\anl of Durreali Doss, and had been, shortly 
before the diicoiiy, discliaiged by him for 
(heft. Ik* adnnis hini.self that he was in 
the deceased’s service, though, f)f course, 
he denies the rea.son of his being clis- 
mi.s.sed. 

'The deceased and his wife Mussamut 
Nciuloo, who .still, according to tlie Sessions 
Judge’s statement, hears about her the marks 
ot old woumls, named the pri.sonei Hoopa, as 
well as Beersadoo, immediately after they were 
attacked and wounded (all the witnesses arc* 


recorded for the pro.seciition. d'lie jirisoncr , consistent on this {loiiiD; and before the police 
was a fellow villager, well-know'n to all the Durieah Doss repealed the accusation on oath, 
witnes.ses, and they saw the assault at the . a*' did his wife. He died before he couid 
distance of a few paces. j depose liefore the Magistrate. 


The defence is aliORelher un=ui.porlc(l ; the , This, with the other evidence satisfied the 
two witnesses cited by the iirisoner knew late Sudder Court of l)ic iriith of the rharffe 
nothing of the matter to which they were j as against JJeersadoo, and I think it equally 
summoned to depose. i satishictory against the |irisoner Koopa; in- 

The appeal is rejected, and the order of the ; deed, the evidenc e against both persons is 
Sessions Judge confirmed. ^ precisely the same. 
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In accordance, therefore, with the recom- 
mendation of the Sessions Judge, I sentence 
the prisoner Roopa to imprisonment in trans- 
portation for life. 


The 2i8t March 1865. 

Present : 

The Hon’ble E. Jackson and F. A. Glover, 
Puisne yudges. 

Committal of accused without examining him 
or his witnesses— Procedure when Magistrate 
has prepared his charge — Witnesses for the 
defence— Appearance of accused at the Ses- 
sions bj Mooktear. 

(^)ueen versus Ilurnath Roy. 

Commit teri by the M a si rate of Hackergunge on 
a charge of an offence under Section 755 0/ 
the Penal Code. 

U not illrffal for a Maf^istrate to rornmit an acruiied 
to the Sennions without examininj»f him or his witnesses. 

The Magiistratc, when he has prejiared the charjye, is 
hound ti> read it to the accused, and to ask him if he 
wishes to have any witnesses summoned to i^ivc evidence 
on his behalf at the Sessions. 

The Maiafistrate cannot refuse to permit an accused to 
attend at the Sessions by mooktear. 

Mr. Doyne, for the [)etitioncr, contends 
that the whole of the proceedings of the 
Magistrate cd Hackergunge, in the case of his 
client, prior to tlie order committing him to 
the Sessions Court, on the cluirge of an 
offence under Section 155 of the Penal Code, 
have been illegal ; that the Hab<r> was ad- 
mitted to appear at the preliminary enquiry 
by roooktears ; hut that no defence was taken 
from his mooktear, and die witnesses for his 
defence were not summoned. 

It appears that llaboo Ilurnath Roy was at 
first summoned to appear personally before 
the Magistrate. But he put in a petition. 
Stating that he knew nothing of the circum- 
stances of the case, while his mofussil agent, 
who did know all the facts, had been summon- 
ed and could explain all ; and finally praying 


that his attendance at the enquiry before the 
Magistrate might be permitted by mooktear. 
The Magistrate at first refused this petition, 
but subsequently granted it. This was in 
September. In the month of November the 
Magistrate examined the witnesses for the 
prosecution, who were cross-examined ; and 
he also made some examination of all the 
accused parties then on trial before him, 
with the exception of Hurnath Roy’s mook- 
tear; and he then committed the accused, 
including Hurnath Roy, to the Sessions, and 
directed that Hurnath Roy should attend the 
Sessions in person. 

Mr. Doyne now urges that Hurnath Roy 
was not before the Magistrate at all, but it 
appears to us that he was present at the en- 
quiry through his mooktear. He may not 
have appointed any special mooktear to 
attend on his behalf at the enquiry ; but his 
general mooktear, who had presented the 
petition, must have been present. It is true 
that no mention was made of him. But it 
is not imperative under the law that any 
examination should be made of an accused ; 
though by its Circular Letter No. 13 of the 
28ih July last, the High Court has point- 
ed out to Magistrates the expediency of 
making such examination. 1 n the case before 
us, however, the question is not whether the 
Magistrate exercised a proper discretion in 
the mailer, but whether he acted according 
to law. We cannot interfere, unless he 
acted illegally ; and it is not illegal to com- 
mit an accused to the Sessions Court with- 
out examining him. Similarly, it is not 
illegal to commit an accused to the Sessions 
without examining his witne.sses. When the 
Magistrate has prepared the charge against 
the accused, he is bound to read it to the 
accused, and to a.sk him if he wishes to have 
any witness summoned to give evidence on 
his behalf before the Sessions Court. It 
does not appear that the Magistrate has put 
this question to Baboo Hurnath Roy’s mook- 
tear. But he will at once supply this 
omission. 

The Magistrate, at his discretion, refused 
to permit Baboo Hurnath Roy to attend at 
the Sessions by mooktear; and the Judge was 
of opinion that, under the law, he could not 
pass any such order. No argument was 
raised on this point, but we see no reason at 
present to think the Judge's order wrong. 

The Ses.sions Judge should lose no time 
in proceeding with the trial of this case. 
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The i2nd March 1865. 

Present : 

The Hon'ble E. Jackson and F. A. Glover, 
Puisne Judges. 

Negligence with respect to animal— Evi- 
dence. 

Queen versus Brojonarain Pubraj. 

Tried by the Officiating Magistrate of Balasore 

on a charge under Section 28g of the Penal 

Code. 

A conviction under Section 289 of the Penal Code 
quashed, inasmuch as the evidence did not allude to the 
negligence of which the accused has been found guilty, 
and Mcause the evidence was not taken in the presence 
of the accused. 

Mr. Justice Glover. — The records of this 
case were sent for on the petition of Brojo- 
narain, in order that the Court might satisfy 
itself as to the legality of the Magistrate's 
proceedings, and of the order of the Sessions 
Judge on revision, under Section 434 of the 
C!ode of Criminal Procedure, upholding them. 

The petitioner was convicted under Sec- 
tion 289 of the Penal Code, and fined 
Rs. 5. 

It appears from the record that a stallion 
belonging to him broke loose from his syce 
whilst proceeding through the Balasore bazar, 
and did some damage to the ponies of a police 
inspector and constable. 

I do not see how Section 289 can be 
applied to this case. The herse was being 
led by a syce (and, as there is not the slight- 
est attempt at proving that the animal was 
a vicious or unruly one, it was immaterial 
whether that syce was a man accustomed to 
the horse or not), and broke away from him, 
frightened, as the petitioner alleges (and the 
allegation is not denied), by a passing buggy. 
It appears to me to have been a clear case of 
accident, and that no negligence can be attri- 
buted to the owner in consequence. 

The remedy for those whose ponies had 
been injured by the loose horse lay in the 
Civil Court. 

1 think, therefore, that the conviction under 
Section 289 was not warranted ; but, were 
the facts otherwise sufficient, the Magistrate's 
order would still have been illegal under 
Section 194 of the Code of Criminal Pro- 
cedure, inasmuch as the evidence of the 


prosecution witnesses was not taken in the TiL 11 
presence of the accused, who had conse* 
quently no opportunity of cross-examining 
them. 

Mr. Justice E. Jackson. — I agree with 
Mr. Justice Glover that this conviction can- 
not stand. The evidence does not in any 
way allude to the negligence of which the 
Magistrate has found the accused guilty ; 
and that evidence appears to have been taken 
behind the accused's back. The fine, if realiz- 
ed, must be returned to the accused. 


The 23rd March 1865, 

Present : 

The Hon'ble E. Jackson, Puisne Judge. 

False Evidence— Omission in charge. 

Queen versus Bhultoo Lalljec and Sheboo. 

Committed by the Magistrate, and tried by the 

Sessions Judge of Hh an gulporc, on a charge 

of False Evidence. 

Thouf'h a charge does not distinctly specify the false 
statement on which the evidence of perjury is attempted 
to be established, the omission is not material if the 
accused has not been prejudiced thereby. 

These prisoners have been convicted of 
giving false evidence, and sentenced to one 
year's rigorous imprisonment. 

The charge does not distinctly state, as I 
think it should, the false statement on which 
the offence of perjury is attempted to be 
established. But 1 see no reason to believe 
that the prisoners have been prejudiced by 
this omission. The proceedings show that 
the prisoners were, on their trial, aware what 
statement they were charged with having 
made falsely. The prisoners were cited as 
witnesses for the defence by a gunja-^W^r, 
who had been charged by a police constable 
with using false scales. The gunja-aeWtr 
admitted that the scales were incorrect, but 
asserted that they had become so the previ- 
ous night from a fall, and that the constable 
had used them against his wishes. The pri- 
.soners supported this defence, and denied 
that the gunja-^W^r used the scales, and they 
deposed that the constable had carried off 
the scales, and brought the false charge, be- 
cause he wanted more gunja than he was 
I eaiiUed to. 
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It is quite dear that the gunja^s^Wtx was 
using false scales, and that the constable, 
finding he was being cheated, had the gunja- 
seller taken up. The prisoners have given 
false evidence in supf)ort of their brother- 
shopkeeper, and have l)ecn properly con- 
victed. 

Reject their appeals. 


The ist April 1865. 

Preseni : 

The llon’ble E. Jackson and F. A. Glover, 
Puisnf Judges. 

Lurking House-Trespass by night— -Griev- 
ous Hurt. 


voluntarily attempted to cause “grievous 
hurt '' to the owner of the house, who was 
trying to capture him. 

1 would, therefore, alter the Sessions Judge’s 
conviction from under Sections 457 and 324 
to Section 460, and sentence the prisoner to 
ten years’ rigorous imprisonment, commuta- 
ble to transportation for ten years under 
Section 59, which, considering the prisoner’s 
antecedents, is not too severe a punishment. 

Mr. Justice Jackson. — I concur in the 
alteration which my colleague proposes to 
make in the conviction and sentence. 


The 3rd April 1865. 
Present : 


<J(ueen versus Lukhun I)o.ss. 
CommiHed by the Deputy Magi^tnitcof Nugivan , 
and tried by the .Sessions Judge of Midnaporey 
on a iharge of Ilousedtreokitig by night in 
order to the comnt tssion of Theft. 

A priMintM m thr niiiifnissiori of hoiisc- 

trfKpass t‘y v<»luntaiilv .itfrrnpts to ciiust* 

grievous hurt to tin* owtUM <»f the house, who trios 
to capturi* him, is punishalilo under Seetion 4tH», 
and not under Sections 457 and 324 of the IVnai 
OxtJe. 

Mr. Just lie (i/orrr, 'Fhc prisoner was 
taken red-handed, and the evidence leaves no 
doubt of his guilt. 

But 1 do not liiink that the Sections of the 
Penal Code, under which the Sessions 
Judge has c<mvicted him. apply to the case ; 
and so far, therefore, 1 would amend the 
J.owcr ('oiirl's order. 

The [)risoner has been convicted under 
Sections 457 ami 324. I'mler the first he 
has been sentenced to ten years’ rigorous im- 
pri.sonmenl in transportation t Section 59) 
with a fine of Rs. 10 or further rigorous 
imprisonment for seven days. Under the last 
he has been rigi^rously imprisonerl for one 
day. 

This appears to me a very cumbersome 
way of sentencing the prisoner, the more 
especially when Section 460 of the Code 
provides exactly for the otTcnce of which 
the prisoner has been found guilty. A stnd- 
katee is certainly a dangerous wea|>on ; and, 
if the ])risoner did not inflict what can 
technically be called grievous hurl under 
Section 320. he evidently attempted to do so, 
and kept on stabbing at Omapershad until 
overpowered atui deprived of his weapon. 

This seems to me to come exactly under 
Section 460. 'Fite prisoner, at the time of 
committing lurking house-trespass by night. 


The Uon’ble E. Jackson and F. A. Glover, 
Puisne Judges. 

Charge under Section 185, Penal Code (by 
Magistrate and Collector). 

(jueen versus Gooroochurn Mozoomdar. 

Appeal from a decision of the Assistant Magis^ 
trate. confirmed by the Af agist rate of Tip- 
perah. 

(!use (»f a roirvictitm under Section 1S5 of the F^enal 
Code, on li rhaice made hy a .Magistrate and Collector 
without signing nis order as Collector. 

A/r. J usfice Jijikson . — It appears to me 
tiiat there may have been an error in law 
committt‘d by the ('ourls in convicting Goo- 
roochurn Mozoomdar and Anund Chunder 
Ghose. under Section 185 of the Penal Code, 
without the sanction of the Collector. But 
even here it is to be recollected that the 
ofiicer who ordered the Deputy Magistrate 
to eiKfuire into the ca.se was botli Magistrate 
and Collector, though he does not appear to 
have signed his order as Collector. But I 
would not interfere w’ith the sentences passed, 
a.s 1 think the prisoners have been fairly 
tried, and are clearly guilty— Anund Chunder 
Ghose, under Section 1^9 of the Penal Code, 
and ( iooroochurn Mozoomdar, under Sections 
109 and of that Code. It seems to have 
been proved to the satisfaction of the Deputy 
Magistrate^ that the sherishtadar Anund 
Chunder Cjho.se w’as pre.sent as sherishtadar 
at a sale under Act X. of 1859, and that he 
emploved (iooroochurn Mozoomdar to pur- 
chase at that sale a jote jumma for him in the 
name of his sister-in-law, the result being 
that he bought it at a very small sum, and 
re-sold it to the viefaulier for 113 rupees. 
Section 15. Regulation 11. of 1793, prohibits 
Anund Chunder Cihose. as sherishtadar, from 
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purchasing* directly or indirectly, any land 
which the Collector or his locum lenens may 
dispose of by public sale. Koiwillisianding 
this law, he has made the pincha^e, and ihcfc- 
by become involved in the offence contained 
in Section 169 of the Renal Code. 

^Ir. Just ice Glover. —This ca.so was ‘■ent 
for on the peiiiion of Gooroochurn IMozoom- 
dar. 

It does not seem to me that there has been 
any illegality in ihe Magis rate’s oider, for. 
admitting that no cliaige under Section 1S5 
of the Penal Code would lie wiihout the 
sanction of the Collectnr, and that Mr. 
Pepper sent the case for invchtigaiion as 


Magistrate, and not as Collector, the she- Vol. 11. 
risiadar was clearly ol)no\‘ious to Section 
itn;, and llie m<K)ktcar to Si ctton log ol ih.it 
Code: neiii cm of wmch cotnes nndei t’hai'ter 
I\ ot ilic Penal t ode, nor conseejurndy under 
Section'' lOS and lOt; of ihc C'ode of Criminal 
Iho' cdnic. 

F<*r llie re^'i 1 concur in what has been 
lec'-nled by m\ loli.giu' .Mr jusiae bu k- 
sou ; and a<, wImU v i 1 niai iinuk ol liic 
'^tn ng h ol ihe c.isr f< r du* luo-'i cuii<.n, 
tht-re ai'pca's to lu- lu tt.iir.: e(inn,ir\ 10 law 
in the (U i ot die As^is am M ici'^iiatc or 
ot the ^lagi-ii am, I sec no rcMsou lu luieifcie, 
and agree m rejecting the petition. 


Or. 19. 




OrMM till mMMMLM iimntm. MuHngs. 


The jrd April 1865. 

Prestnt : 

The Hon’ble W. S. Seton-Karr, E. Jackson, 
and F. A. Glover, Puisne Judges. 

Theft by Servant injpossession of property— 
Criminal Breach of Trust by Public Servant. 

Queen versus Juggurnalh Singh, Purmeshur 
Dayall, Jowahir Misser, and Kyalee Singh. 

Committed by the Deputy Mngistroie, and tried 
by the Sessions *^udge of Cuttack, on a charge 
of criminal breach of trust. 

The prisoners were charged with havinjf stolen a 
sum of money shut up in a box and placed in the Halicc 
Treasury buildinjfs, over which they, as burkundauzes, 
were placed in j^uard. Hr?l-lJ that the charge should 
have been made under Section 3S1 of the Penal Code 
(theft by servant in possession of property), and not 
under Section 409 (criminal breach of trust by public 
servant) . 

Mr. Justice Jackson. — 'rite.se jtrisoners 
are charged with having stolen a sum of 
money above one thousand rupees, which 
was shut up in a box, and placed in the 
Police Treasury buildings, and over which 
they, as burkundauzes, were jilaced in guard. 
The offence for which they have been tried 
and convicted is that, under Section 409 of 
the Penal Code, they, as public servants, 
having been entrusted with property, have 
committed criminal breach of trust in re- 
spect of that property. But the Section in 
question does not apply to such a case as this. 
The proper charge against the prisoner'^ is 
that of theft of the property of their master 
while being employed as servants, under Sec- 
tion 381 of the Penal Code. 

But, in my opinion, the charge of theft is 
not sufficiently proved against ihe.se prison- 
ers. I observe that the assessors acquitted 
them, but the Judge considered that they 
were guilty. The Judge has gone most care- 
fully into the grounds on which he holds 
that the prisoners are guilty, and I have 
considered them for some time, but cannot 
satisfy myself that the evidence amounts to 
more than suspicion of guilt against someone 
of the prisoners. The prisoners appear to 
have, according to the usual custom, kept 
guard one after the other during the night ; 
one man being always awake, the other then 
asleep. It Is admitted by Kyaiee Singh, the 


burkundauze who wa6 last on guard, and who 
commenced his guard after four o’clock a.*., 
that the box containing the rupees was then 
safe, and was made over to him by Juggur- 
nath Singh, the burkundauze who then went 
off guard. Kyalee Singh admits that the 
other then remained asleep. While he was 
on guard, the lamp went out. It is very evi- 
dent that the theft really took place at this 
time, and probably the burkundauze was then 
asleep, and the thief, after taking the 
money-box. put the lamp out. Kyalee Singh 
cannot explain how the lamp went out, 
which shows that he was then asleep. He 
afterwards found that there was no light, and 
went to obtain one from the thannah, but 
put out the thannah light on trying to light 
his lamp. Kyalee then returned, found the 
box gone, and awoke Juggurnath Singh and 
Purmeshur Dayall, and the latter went and 
brought a light, and then it was clear that 
the box had gone. While they were talking 
about it, pensons came from the thannah, 
and began to search about. But the box 
was not found till several days after, and 
then on a boat in the river. 

'Phe su.spiciou.s facts against the prisoners 
are that the light went out, and ihc thannah 
light was put out ; and that, when they first 
discovered that the box was gone, they did 
not at once arouse the neighbours, but re- 
mained quietly .searching for it. There is 
no doubt that all these circumstances amount 
to some feeling of suspicion that some one of 
the prisoners had a hand in the crime. Bui 
there is no such evidence upon which I can 
satisfy myself that they arc guilty, and deserv- 
ing of the severe puni.shment of seven years’ 
transportation, to which they w'ould, in that 
case, be sentenced. There are clever thieves 
ever) where, and rny conviction is that the 
theft occurred while Kyalee Singh slept 
when the light was put out, and that the 
thief and the money had disappeared before 
he awoke. A great deal is said by the Judge 
of the doors, with the exception of those 
in the front of the house, having been 
fastened from inside. But my impression 
is that the thief got in at the front door, 
and left h\ the east door, while the western 
door was opened to the burkundauzes after 
the theft was discovered. I w'ould acquit 
the prisoners. 

Mr. Justice Glover . — This case has been 
sent to me by Mr. Justice Jackson, who 
proposes to acquit all the prisoners. 

The facts are detailed in my learned coU 
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Vol n. kajfuc’s judgment, and there is no need for 
me to recajhiulatc ii)C‘m. 

I concur itt a((|uiiting Jo\v;ihlr Misser. It 
is not denied by die firi'-oticr Kyalee Singh 
that Jowahir was oH guard and asleep when 
he went h^r the light, nor that he was still 
asleep when, on ids rcuiin, he (K}alee) found 
the rtioney-hcjx gone. 

With regard to the prisoner Purmeshur 
Dayall also, although Kyalee says that he 
awoke him when the lamp Nvent out, this 
slatemenl is opposed to that of the other 
constable, Jugginnath Sineh, who aveis that 
he only was roused by Kyalee, and that the 
other two coosiahles it-rnained asleep till 
after the theft was discoveie 1. 'riiere is 
nothing in my opinion against this piisoner. 

I contur also in acfjuitiing |uginnnnih 
T'he box was sate when lie gave over c h.nge 
to the pns(jiiei Kyalee ; and it is not in the 
least degoe pKdsdd* that he vunild have 
taken adv.iniagr of Kvale(‘’s going awav foi 
a li'^hl to st( al the I'on, fneak r»peii two 
doors, fling the box inio ihe livei. aiid le- 
tuin again, all indie space of ihiee oi four 
minutes. 'I he suspicion against him is of 
the \ agiie>t kind, and is quite instiflKient tor 
con vie lion. 

There remains the prisoner Kvalec. 
Against him theie is, I liiink, liiat amount oi 
violent susjiicion which is sutVuicnt loi con- 
viction. \Ybon be l(K>k the vvaub, die money, 
as be bimsell admits, was sale. It continues 
so according lo his accounts till the liuht goes 
out; instead of calling to a comraiie al the 
thannah, winch was a lew vaixls distant oniv. 
exacdv opp<isiie aemss die load, lie goes 
bimsell for a light, and by .some unexplained 
aw kwaidiiess coni, iv es. inst, ad t>t ga lling w hai 
lie wants, lo pm out die ibanuah liglii also. 
When be returns, still in the daik, he at once 
goe.s into the? ro »m wlicro I'ne monev bad been 
clcpositctl, and begins lo go*pe about for the 
bo.v. I bis, to mv muui, is an cxccedingh 
strange phase in the prisoners comluci. 
Three or tour minutes before, he bad .seen the 
box in saleiv. It 1 am to believe bis state- 
ment, be had left a comiade on guard. \vi the 
moment be reuuns. ho commences h .ming 
for the box m the daik. Soil sir.ineer, when 
hc^ discoveis ilic loss, he says tuvihing about 
It to superior ambonly. but remains sdeni. 
thongli he was specially the party to have re- 
porie<i the c ircumsia'u e, nil the angi v re- 
criminatii’ms of his lellow-constabies excite 
the attention of the inspector at die diannah, 
who comes across the road to enquire, and 
then the tale is at last told. 


Now, the mraney was safe when the pri- 
soner went for the light. I take his own 
.statement ; and to .suppose that an outside thief 
look iidvaniage of his absence to enter the 
room and carry off the box, is to suppose that 
the man had been patiently waiting all 
night on the look-out for an opportunity which 
he could never have expectecl to occur, and 
that, having got it. he went inside a pitch 
datk room, the door of which was guarded 
by a constable, secured the box, opened 
one of the side doors, and made off with the 
mr>ney, all within the few minutes the con- 
stable was away. 

I do not say that such a chain of circum- 
stance-^ is irnirossible ; but the facts of this 
case disclose that amount of violent pre- 
sinnpiion against Kcalee, that he either stole 
ihe moiK‘V bimstdf whilst on guard, or that he 
pel nutted some one lo do so, which is sufli- 
cient to justitv a conviction. 

Hut this conviction should not be under 
Sec'iion 4('q, which refers to cases of 
fuiblic servants and others having “ domi- 
nion over property.” such as bankers, at- 
torneys. and the like. 'Khe prisoner had no 
dominion over this property — he only had 
charge of the box which contained it ; and 
I agree with mv colleague that the crime 
here disclosed is “ theft ’ by a servant under 
Section 3S1 of the Indian Penal Code, which 
IS puni.shable bv senen years* impri.sonmenl 
and line at most. 

And. taking all the circumstances of the 
case into consideration, I think a sentence of 
five V ears’ rigorous imprisonment suflicient. 
With leaped to this piiNoner, the papers must 
be laid before another Judge. 

Mr. Jushce Sa^on-Kiv f\- Phis case has 
been .sent to me on account of the prisoner 
Kvalee Singh only, 

I agree with Mr. Justice C> lover in con- 
sideiing the conviction lo be a good convic- 
non. Imleed, the hypothesis which would 
acquit Uun man does not appear lo me a 
reasonable bv potbe.''is, while the facts and 
admi>sions seem to me to amount to far more 
ih,ui mere moral suspicion, and to lead only 
to the conclusion of guilt. 

It is not attempted to be shown that any 
other persons, save and except the policemen 
in charge of the box. ever knew of the exist* 
cnce of the money, or had access to the 
room where it was kepi. Two doors, closed 
at night from the inside, were found open in 
the morning. The prisoner Kyalee Singh^ 
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as he at last admitted, received charge of the 
property intact from his predecessor. His 
own light goes out, and, in endeavouring to 
get his lamp re-lit at the thannah a "few 
yards off, he manages to put out the lamp 
at the latter place also. On his return to his 
post, he at once begins to grope about for the 
box, does not find it in its place, and yet gives 
no alarm. 

If we believe this story, we must believe 
it with all its imjirobabi lilies ; and we must 
further suppose, without one title of evidence, 
that in that brief interval some unknown 
thief, w’ho had by some extraordinary means 
previously become acquainted with the ex- 
istence of the money and the j)ositi()n of the 
box, had noiselessly got into the room, and 
had made off with his booty. 

T hold that, on the tinimpenched exidcnce 
as to the placing of the box in the room 
in question, and to its disappearance and to the 
other facts, tiie explanation of the ])risoner 
is so incredible that tbe two circinnstances 
together leave no reasonable doubt ot the 
validity of the conxiction. 

Concurring with Mr. Justice Clover, I 
sentence this jirisoncr to live \ eat s' ligoroiis 
im})risonmcnt. My colleague-' have decided 
that the convicti<m should t)e under Section 
381, and not under Section 409. 


] cedure Code, had no authority to quash the 
I commitment. His order accepting a razee- 
namah and safeenamah is without juris- 
diction. and consequently void. The Ses- 
sions Judire should fix a day for the trial 
of the piisoners before him, and direct the 
Magisti.ite to have all the jiartics in attend- 
ance on the date fixed hv him. As regards 
the persons against whom the Sessions 
Judge thinks proceedings ought to he taken, 
he can apply the provisions of Section 435 
of the Piocedure C'ode. 

Mr. Jus/ ice (ilorer. —There can he no 
doubt that a coinmiiment. once made by a 
Magistrate to the Sessions, cannot be annul- 
led by tbe former allowing the prosecutor 
to tile a compromise. Such case, moreover, 
must go to trial when once comniiiied, how- 
ever incomplete the original investigation 
I may have been. 

j Blit if this invcs(iL;aiif)ti be found to be 
■ incomplete, the Sessions Jud'^e has the re- 
ined\ in his own hands, and can summon 
; and examine any wiincss<‘s be thinks proper 
uihler Seeiicm 367 of the Criminal Procedure 
I (V)d(*. 

'J’bere appears lobe, lln'ietore. no ncces.sjty 
* lor (juashing the Joint Magistrate’s coniniit- 
inent, as his investigation, though it may 
bav(‘ been unsalisfat lory, has certainly not 
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'J’ho I. St April 1865. 

P/ csetii : 

The Hon’ble IC Jack-on and F. A. Glover, 
Puisne J ud^es . 

Commitment (Annulment of)- -Compromise. 

(^uoen versus S.ilim Sheik. 

Referred under Section dc/ A'.Vlh oj iSfir. 

A commitment, once made- t>y a Nta;;istrate tu the .Se-,- 
sions, cannot he annulled 1»y his allowmff the pro.secutc»r 
to file a compromise. 

Mr. yustice jneki^on. rhe Gantonment 
Magistrate seems to have considered it ne- 
cessary to draw' out a charge at^a nsi the pri- 
soners before he examined them, and he docs 
not seem to have been aware, when he look 
their answers on the charge, that he was 
thereby committing them to the Sessions. 
However this may be, the Cantonment Ma- 
gistrate, after he had committed the prison- 
ers for trial under Section 226 of the Pro- 


I The reason gi\en by the Joint Magistrate 
i for accepting the lazeenamah is untenable, 
i Hasiruddeen, having once on oath charged 
; the accuseil parlies with a crime cognizable 
I by the C’ourt of .'Session, must be bound over 
to ]»rosccutc. II(‘ cannot now withdraw bis 
ch.argc. except at the expense of his recogni- 
zances. l’V>r the rest, I concur with Mr. 
Justice Jackson. 

'I’he 3rd Apiil 1S65. 

Pf esent : 

d’lie Hon'ble K. J.ickson and F. A. Glover, 
Pui.\nc yud/i;es. 

Amends— Theft. 

(^ueen vetwus (iogun .Sein and others. 
Reference under Section Act XXV, of 1861, 
Amends cannot he awaidcd foi :t fal.se charj^e r;f theft. 

It has been frc(|uenily ruled by this Court 
that “amend.s” can only he aw'arded in 
respect ot cases coming under Chapter XV. 
of the Code of Criminal Procedure ; and, 
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II, the ca«e referred by the Magistrate was one 
of theft under Section 379 of the Indian 
Penal Code, the order of the Deputy Magis- 
trate was illegal, and should be quashed. 


7 'he 5th April 1865. 

Present : 

The Hon’ble E. Jackson and F. A. Glover, 
Puisne yudges. 

ExpUmations of prisoners (Filing of) — Trans- 
fer by High Court of a case from one Magis- 
trate to another. 

Queen versus Kisto Chunder (jhose. 
Appeal for the transfer of his case front the file 
of the Deputy Magistrate of Diamond Hat- 
hour to that of any other Officer. 

A Mufri.xitraitr bminH to filr with tho record any ex- 
ttlanation that a piisoncr wishes t(» make. 

ft is only uht'rt* tluMi* is lea&on to suppose that the 
prisoner will not ha\t' a fair trial, that the Hi^h t'ouit 
will triin«tfrr a case from one Mai'i.steriai Oflirer to an- 
other. 

We see no reason to alter the former 
order* ftassed <»n this application, 

I'he Deputy Magistrate showed a great 
want both of temper and di.Hcreiion in deal- 
ing with the peiilioner’s written statement : 
and his ex|)lanation is not, the ('ourt consi- 
ders, saiisf actor y. The Deputy Magistrate 
was bound to file with the record any expla- 
nation the petitioner wished to make. 

Hut, admitting all this, we do not sec in it 
any sutlicicnt reason for supposing that the 
man will not have a fair trial, and it is only 
in cases w^here circumstances tend strongly 
10 such a conclusion that this Court would 
exercise its authority in transferring a case 
from one Magisterial OHicer U) another. 

The pci it inner will be directed, therefore, 
to appear at once before the Deputy Magis- 
trate, who will take up the case, and dispose 
of it as speedily as possible, taking care to 
summon such of the witnesses named by 
the petitioner in his written statement as the 
latter may wish to have examined. 


The loih April 1865. 

Present : 

The Hon'ble E, Jackson and F, A. Glover, 
Puisne fudges. 

Atttwert of accostd. 

Queen versus Poresh Narain Roy, Rooktace 
Debea, and Hukteshiir)* Debea. 


uaktj 


• No. ajp, to the 5m.sion» JutWe of the :>4-Pcrff 

ikt, dated 15th March ms. 


Referred under Section 4^4 of the Code of Cru 

tninal Procedure^ and Circular Order of t^ih 

July 1863. 

An order of 6ne quashed, as made without the answers 
oi the parties fined being taken to the offence charged. 

The Sessions Judge is of opinion that 
the Joint Magistrate’s order, under Section 
174 of the Penal Code, is illegal, and should 
be set aside. It appears that the Joint 
Magistrate served summonse.s under Section 
252 of the Procedure Code, calling upon 
certain parties to show cause why they 
should not enter into recognizances to keep 
the peace. Those pariie.s did not attend on 
the day fixed for their attendance by the 
summons. The Joint Magistrate then issued 
warrants to enforce their attendance. Upon 
this they all appeared by agent, and express- 
ed their readiness to enter into recognizances, 
and were ordered to give them. But the 
Joint Magistrate on the same day took the 
answers of ilie above persons’ agents, as to 
why they had not appeared on the day ori- 
ginally fixed in the summons. The reply 
was that tlie agents had received no instruc- 
tions to attend. Upon this the principals 
were fined Rs. 50 each. The Joint Magis- 
trate did not pul the persons whom he has 
fined upon their answers to the charge ; and 
the agents w’ere not asked to explain why 
the principals had not been present. The 
principals were fined without their answers 
being taken to the offence for which they 
were punished. I’he fines in question must 
be remitted, and, if paid, returned to the 
parties. 


The 10th April 1865. 

Present : 

I'hc Hon’ble E. Jack.son, Puisne Judge. 

Ducoity— Award of portion of fine to com- 
plainant. 

Queen versus Hissonath Mundle, Srimunt 
Mundle, Chmibash Tatee, Koonjo Bagdee, 
and Ishen Paul. 

Committed hy the Deputy Magistrate^ and tried 
hy the Sessions Judge of Moorshedahad^ on a 
charge of Dacoiiy. 

The 5>ession» Judge should record under what SectUMi, 
or on what grounda, he orders a portion of the fines in- 
fliclcd on prisoners convicted of dacoity to be made over 
to the complainant. 

I have read the charge of the Sessions 
Judge to the jury in this case, and the 
grounds upon w-hich the several prisoners 
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appeal. They do not allege there has been 
any illegality in the procedure of their trial, 
or in the sentences passed upon them. But 
they urge that the accomplice denounced 
them through enmity, and that his evidence 
is not sufficiently corroborated. It is clear 
from the Judge’s charge that the evidence 
of the accomplice is very strongly corro- 
borated on many points viz., by other evi- 
dence showing that the prisoners were to- 
gether on the night of the dacoity, and by 
their own confessions, in which some of them 
pointed out the exact spot where the dacoits 
assembled and how they acted. Fhe jury, 
on this evidence, has found the prisoners 
guilty, and their verdict is final. The Ses- 
sions Judge should have recorded under 
what Section or on what grounds the sum of 
Rs. 300 out of the fines inflicted on tlie 
prisoners was ordered to be made over to the 
complainant. 


The loth April 1865. 

Present : 

The Hon’ble G. Campbell and K. Jackson, 
Ptiisne yudges. 

Hurt — Grievous Hurt — Right of private defence. 

Queen 7 'ersus Sohun and Samoo. 

Tried by the Sessions Judge of Patna an a 
charge of causing Grievous Hurt. 

In cases of hurt or grievous hurt, the question should 
be considered as to who was the aggressor, and whether 
he offence was committed in the exercise of the right 
$i private defence. 

Mr. Justice Campbell. — Thi.s is a trial 
ay jur>', and the only question is whether 
.he Judge has rightly charged the jury, 1 
’hink there is an error in the charge. He 
makes the question to be whether the pri- 
soners acted on grave or sudden provocation, 
whereas it seems to me that the real ques- 
tion was whether they, in any way, exercised 
a right of private defence. As usual, they 
pleaded neither sudden provocation nor pri- 
vate defence, alleging an alibi ; but the one 
would come under judicial notice as well as 
the other. I observe that, in these affray 
case.s, there is generally far too much neglect 
of this question of private defence. The in- 
jury is generally solely directed to the ques- 
tion who struck the blow - not to the question 
who was in the wrong in the original subject 
of quarrel. This seems to me quite a mis- 
take. The eaaeoce of the caae should be, I 
think, to ascertain who was the aggressor, 


and whether a party acted in right of de- VoL Ih 
fence or otherwise. It never was intended 
that a man should submit to the deprivation 
of property in his possession without exer- 
cising any right of self-defence, and trust to 
recover it by the tedious operation of a case 
in the Civil Court, with all the weight of 
possession, onus of proof, &c., against him. 
Generally, as I said, this point is neglected. 

But in this case it appears most distinctly 
from the Judge’s charge (as well as from the 
evidence) that the prisoners were in posses- 
sion of the disputed pro])ciiy. and that there 
was, on the part of the prosecutors, “ an 
attempt to oust them from the occupation of a 
certain piece of land, and a direct interference 
with this building.’* Again, “ no doubt the 
attempt to oust was a provocation “ it in- 
volved a question of title for the adjudica- 
tion of which proper Courts are appointed, 
and there was nothing to require instant 
assertion of the prisoners* rights.” Now, as 
I said, a future remedy in a Civil Court is a 
very different thing from possession, and 
there are no (Courts or authorities which 
would have protected the prisoners’ possession 
if they had not helped themselves. It 
.seems to me clear that the prosecutors com- 
mitted a criminal trespass on property in 
pos.session of the prisoners ; that prisoners, 
finding themselves about to lose possession, 
got swords and used them to the extent of 
slightly wounding two of the trespassers in 
the hand. Now, the Penal C’odc, Section 
104, extend.s the right of private defence of 
property against criminal trespass to any 
harm other than death, provided the proper- 
ty could not be defended otherwise than by 
causing such harm. The point would be 
whether prisoners usetl more violence than 
was necessary. 1 think the questions should 
have gone to the jury whether the acts of 
the prisoners were acts of private defence 
within that definition. If the prisoners had 
no alternative but either to lose the f)08ses- 
sion of the property, or wound the trespass- 
ers as they did, they wound be entitled to 
an acquittal. Perhaps wc might remand the 
case for a new verdict under the above direc- 
tions. 

Mr. Justice Jackson, 1 concur, for the 
most part, in Mr. Justice ('amphell’s remarks, 
more especially as respects the constant 
omis.sion in Sessions Judges to consider the 
question of whether the offence of hurt or 
grievous hurt has been committed in the 
exercise of the right of private defence. In 
this case the complainant's witnesses all 
admit that Megher Singh was the last 
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occupant of the house which the prison- 
ers were rehuildinff, and tliat the piivr}n- 
crs had l)ecn for ten days en^^a^ed in erect- 
inj^ the walls of the house, ^\hcn the zernsii- 
dar of the vilIa>,o*, .shihdayal, opposed them; 
and IMe^'her Sirij^h has hnnsell deposed that 
the prisoners were rebiiildin<( the house with 
his consent. I think, llien, that any assault 
which the prisoners rni^dit have then and 
there conuniiied in order to protect their 
possession of the properly, mif^ht ceriainly 
have been justified under the Sections of itic 
Penal Code which ackno\vlcd;^e the li'^dii 
of privaU‘ defence, liut this rii;l»t could 
hardly extctul to the act of the prisoners in 
going to their own hrjiises, and lelurning 
armed with swords and using them. It 
could hardly be said that this was not 
inflicting more harm than was actually 
neces.sary for the piir[)ose of defence. I 
would not then return the case for a new 
trial. Hut, accepting the verdict of the 
jury, and considering the provocation which 
the prisoners rccei\ed, ami ihcir right ol 
private defence, \\hich, after all, they have 
not exceeded to any large extent, 1 would 
reduce ilie sentence to three months’ simj>lc 
imprisonment. 

Mr. yusiice Campbell. I think the ends 
of justice will be suiru ienily met by the 
reduction proposed by my colleague in the 
sentence, whicli. under the circumstances, is 
clearly too severe. 1 therefore concur in the 
order proposed by .Mr. justuc Jackson. 

’I'he loth April 
Jansen/ : 

The Hon’ble F. A. (J lover, Punnr Judge. 

Jury — M isdirection. 

Queen vet sus Seelanalb ('diosal. 
Committed by the Deputy Mtigt strafe of Diamond 
Harbour, and tried by the Sessions ‘‘^ndge of 
the j^-Pergttnnahs, on a eharge of False 
Hvidence. 

There i< no rnivdirection In a t; vc nf false «’\'Hlence 
on « Judge pointing out to the jury the contrast t>etwccn 
thersidence it»r the prt»serut»on ami thcrt»uisc fulh»\\ed 
by the prisoner (natuelv, a simple (U-ninl lU the charge, 
coupled with A tclusal toexamine the w Jtnesses m attend* 
ance). ao long as the Judge K it it to the juiy U) detidc 
between the opposing st.ntcments, and to credit whichever 
they thought most iMothy of belief. 

This is an application to have the verdict 
of the jury in the case of the (Juecn z et sus 
Seetanath (ilu>sal set aside on the ground of 
misdirection. 

1'hc misdirection cvunplained of is that 
the Judge unduly presscvi upon the attention 


of the jury, and recommended them to adopt 
die evidence for the prosecution, and re- 
fused to allow the jury to visit the spot 
where the tree in dispute had stood, and so 
prevented them from coming to a right 
conclusion. 

I have read over carefully the Sessions 
Judge’s chaige, and find no undue pressure 
laid upon ine jury. The Sessions Judge 
commented on the evidence for the prosecu- 
iion, and contrasted it with the course fol- 
lowed by die prisoner (a sim])le denial of the 
charge, C'<mpled with a refusal to examine the 
witnesses who were in attendance). I think 
he was quite right to [loiiu out the contrast, 
so long as he left it to the jury, which the 
.'Sessions Judge did, to decide between the 
opposing statements, and to credit whichever 
they thought most worthy of belief. 

Witli regard to tlie .second objection, the pri- 
.soncr was charged with using certain words 
(which are staled in the calendar) on oath, 
knowing them to be false. These were that 
Dr. Mazzuchelli threatened to cut down the 
tree to establish a butcher's shop on the 
spot, Ax., Ac. Manifestly it could not have as- 
sisted the jury, in determining whether this 
charge were true or false, to have visited the 
spot, and have seen the condition in which 
the remains of the tree were, inasmuch as 
the gist of the case was not so much whe- 
ther Dr. Mazzuchelli had the tree cut down, 
as whether he used ihe improper language 
aiiribiitcd to him by the prisoner. The jury 
had to decide between two statements, and 
ihev, on the evidence, lield that Dr. Maz- 
zuchelli and his witnesses spoke the irr , 
and consequently that the prisoner had jp»er- 
jnred himself. 

I think, therefore, that there was no mis- 
direction on the part of the Sessions Judge, 
and that this application should be rejected. 

The I3ih April 1S65. 

Present : 

rhe Hon’ble C. B. Trevor and O. Loch, 
Puisne Judges. 

State Offenccs—Jurisdiction— Trial of British 
Subject for acts done within or without British 
T erritory , 

Queen rj. Moulvie Ahmudoollah. 

Mt, H. A. Egl inton and Bahoos Kishen 
Kishore Ghose and Jaggadanund Mocker • 
jet for the prosecution. 

Mr. ir. L. Mackenzie for the defence. 

A person who is admittedly a subject of the British Go- 
vernment is liable to l^e tried by the Courts of this 
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country for mcts done by him, whether wholly within or 
wholly without, or partly within and partly without, the 
British territories in Inoi.i, they amount to- 

jrcther to an offence nn lei the Pi turi t 

The prisoner is cha^q:cti on the followinj^ 
counts : - 

fs/. That lie attempted to war 

against the Queen, and thereby coniiniilcd 
an offence punishable under Section 121 of 
the Indian Penal Code. 

That he abetted the aging of war 
against the Q)iieen, and has therein commit- 
ted an offence punishable under Section I2i 
of the Indian Penal Code. 

^rd . — That he has abetted the attempt to 
wage war against the Queen, and has there- 
by committed an offence punishable under 
Section 121 of the Indian Penal Code. 

yM. ' 'I'hat he abetted the collection of 
men wiili the inteuti<in of waging war 
against the (>ueen. and has thereby commit- 
ted an offence )»unisl)al>le under Sei tions log 
and 122 of liic Indian Penal (*<»de. 

5///. 'Fbat lie, by illegal omission, con- 
cealed the existence of a design to wage war 
against the (,hieen. intending l>y sueii con- 
cealment to lac iliiale tin* waLong of such 
war, and has thereby C(Mnmii:ed an offence 
punishable under Section 123 of the Indian 
Penal ('ode. 

The Judge has found the prisoner gudi\ on 
the 2nd, 4tli. and sih counts. He ac:(|uiis him 
of the first counf. and considers the ^rcl 
merged in the? 2nd. 'I'he judge h.us passed a 
sentence of death and foiiciturc of proj)erly 
on the fuisoncr, which sentence is .submitted 
for the confirmation of this Court under 
Section v^’n of tlie ('ofle of Criminal Pio- 
cedure, and the prisoner lias tik-d an appeal 
against the finding and comic tion under .Sec- 
tion 40^^ of the same C’o le. 

The counsel for the prisoner raised a legal 
objection that the prisoner ha'l not commit- 
ted an offence punishable lyv the Penal Oxle ; 
that on reference to the leinatks made by 
Morgan and Maepherson in ibeir edition of 
the Penal C'ode, and to the illustrations ap- 
pended to Section 12 1 of that Code, it was 
clear that the words “waging war’ meant 
an insurrection or rebellion within the Hritish 
territories, and had no reference to a war 
waged by foreign enemies, or by parties 
owing allegiance to the (.Jueen, if such war 
w'cre W'aged outside of the British territories. 
The prisoner had been ac([uitlcd on the first 
count ; and the counsel contended that, if the ' 
view of the law which he took were correct, ! 
the juisoner could not be convicted of abet- ; 
ment under the 2nd, or on any other count ' 


of the charge, as the war had not been wag- 
' ed within the British territories. And that, 
, c\en if assistance had been rendered (an al- 
’ legation by no means saii.sfactorily proved 
ag.iinst the prisoner), it had been given to 
parlies not within the territory, and it was 
therefore immaterial whether such parties 
, were foieign enemies, or persons owing ab 
legiance to the ()ueen. 

The contention of llie learned counsel for 
I the piisoner cannot, we think, be Mistaincd, 
riie prisoner is ad milled ly a subject of the 
British (kivcrnrncni. By Section 2 of Act i. 
of 1841). which is still in foice, he is amen- 
able to the law for all offences committed by 
him within the territory of any foreign 
Prince or .Stale; and, by Section 3 of the 
I Penal (’f)de, be is to be dealt with according 
to the provisions of the C'otie for any act 
commiUei] beyond the territories vested in 
llcr .Majesty b\ the Stalules 21 ami 22 Vic., 
('ll. i-)b, in the same m<mn«;r as if such act 
had been commillcd within the said terrilo- 
iies. Whether, iherefou*. tin* ad.s wlich 
the prisoner liid were wholly within or wholly 
without, or parilv within ami partly without, 
the leiritoiv of Her Maj -stv, if they together 
amount to an offence under the Penal Code, 
he is liable to be tried lor tlicm by the C'ourls 
of ibis country. 

m " # * m 

We think that the evidence before u.s is 

sufficient to support the conviction of the 
prisoner umler Section 121 of the Penal 
(\)dc upon the second count of the charge; 
hut, as we do mu find fiom iliat evidence that 
the ]>risoner look a moie active part in this 
: conspiracN than others who have been con- 
, vicied ami .sentenced, we decline to confirm 
the sentence of death passed l>y the Sc.ssions 
Judge, but direct that the prisoner Ahmud- 
' oollali be trans[>orled for life, and do forfeit 
I all bis i»ropeity to (iovernment. 


rhe i8th April 1865. 

Presen/ : 

‘ 'Phe llon’ble F. A. Glover, Puisne Jud^e, 

i Kidnapping or abducting a woman to compel 
her marriage— Consent of girl under sixteen 
years. 

j Queen versus Amgad Bugcah. 

' Commuted by the Joint Mayristr ite, and tried 
by the Sessions Judge of Tipperah, on a 
charge of kidnapping tinder Section j 66 of 
the Indian Penal Code, & c. 

The coniwTit of a girl under sixteen years, kidni^ped or 
abducted to com|>el her mcrriagfc, docs not affect the 

Or, 20, 
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Vol II »» necessary that the takinsr or enticingf | 

* ahoutd DC ahown to be by means of force or fraud. 

This Is a very clear case. 

The girl, who is unrler fourteen years of 
age, (le])Ose8 that the prisoner met her on the 
road, and carried lier off forcibly to his house, 
with the intention of marrying her. That 
she was so taken to the ]uisoner’s house is 
proved by tliC evidem e, and it wms in that 
house that the police found her. 

The defence is that the girl married the 
prisoner of her own accord, and that her 
brother agreed to the arrangement ; but this 
statement is totally unsubsiamiated. the per- 


son who is said to have performed the mar- 
riage sendee denying all knowledge of the 
transaction. 

But, even supposing so much of the de- 
fence true that the girl did consent, that 
circumstance would not affect the present 
charge. It is proved that the prisoner either 
look or enticed her, she being a girl under 
sixteen years of age, from the keeping of 
her lawful guardian, and the consent of such 
kidnappetl person would he immaterial ; nor 
would it be necessary that the taking or en- 
ticing should be showm to be by means of 
j force or fraud. 

I 'J'he appeal is rejected. 
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The 19th April 1865. 

Present : 

I'he Hon’ble F. A. Glover, Puisne Judge. 
Theft, and taking: or retention of stolen g:oods. 

Queen versus Sreemunt Adup. 

Committed hy the Deputy Magistrate of ffoterah, 
and tried by the Sessions Judge of Ifooghly^ 
on a charge of Theft, 

The theft and the takin}; and retention of stolen 
{foods form one and the same offence, and cannot be 
punished separately. 

This case was tried \Nith tlie aid of a jury, 
and there is consecjuently no appeal except 
on points of law. 

I think that the Sessions Judge s charge 
might have been more carefully worded. 
For instaiue, he speak.s of the theft, of the 
finding of the hag, and of the consetjuent 
arrest of the prisoner with that l»ag, as being 
“admitted." Now, the only meaning that 
could po.ssibly be attached to these woids 
w<juld l)e lliat the jirisoner “ admitted ” the 
facts referred to, whereas he did no such 
thing. I'he jury ought to have been told 
that tlioe circumstances were depo.sed to by 
such and sucli witncsse>. 


'I'he 19th April 1865. 

Present : 

The Hon ble K. Jackson and F. A. Glover, 
Puisne Judges, 

Whipping (in addition to imprisonment)— 
House-breaking by night and Theft. 

Colleen versus Tonaokoch. 

Referred under Section Act A'A'K. of jS6r, 
and Circular Order So. iS, dated JSth July 
iS6s, 

Section 3, Act \'I. of »S(')4, docs not allow of whipping 
in addition to imprisonment in the case of a fresh con- 
viction. 

House-breaking by night and theft form a single and 
entire offence, and cannot be punished separately. 

'Fhe Ofiiciating Deputy Commi.ssioncr has 
mistaken the meaning of Section 3, Act 
\T. of 1864, and has sentenced the pri.soncr 
j to stripes in addition to imprisonment, aJ- 
j though no previous conviction for the same 
I offence had been recorded against either of 
; them. 

; So much of his order is, therefore, cancel- 
1 led. 

i The C'ourt desire the Judicial Commis- 
sioner to l)iing the subject of this reference 
to the notice of bis subordinates generally ; 
and also to draw their attention to the C'ir- 


riiis, how'ever, does not amount, under the 
circumstances of the case, to a misdirection. 

For tlie rest, the evidence, ,such as it is, 
was laid before the jury, and they thought 
proper to c^)nvict upon it. bhis evidence 
might have been unsatistaciory, but it was 
legally sufficient, and that is the only point I 
have to do with in considering this appeal. 

I must reject it, therefore ; but the pri- 
soner ought not to have been convicted on 
the 2nd and jrd counts of the charge. As 
he has been found guilty of the original 
theft, the taking of the bag of pice from the 
place where it had been concealed in the 
plantain clump was part and parcel of that 
crime, and ought not to have been made 
into a separate and distinct offence. 

So likewise with regard to the conviction 
of knowingly retaining stolen properly.” 
It has been frequently ruled by this Court 
that in cases like the present the theft and 
the retention of the stolen goods form one 
and the same offence, and cannot be punish- 
ed separately. 


cuhir Letter of this Court, No. 926, dated 
October 3rd, 1864, wherein is laid dow'n that, 
if a man break into a (hvelling-house at 
night and steal j>ro]>crty therefrom, the 
crime is in its nature one single and entire 
offence, and shoulil be treated accordingly, 
The Assistant Commissioner should have 
convicted the pri.soner under Section 457 
only. 

'I’he 20th April 1865. 

Present : 

The Hon’ble F. A. Glover, Puisne Judge, 
False Evidence—Corrupt intention. 
l,)ueen versus Rhutten Ram. 

Committed by the Joint Magistrate^ and tried 
by the Sessions Judge of Shahabad^ on a 
charge of false evidence. 

Corrupt intention in giving false evidence may 1>c 
inferred from circumstances. 

The facts of this case are not contested. 
The prisoner now admits that he did realize 
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11 , money on two decrees, and defends himself 
by saying that, when originally examined, 
he was confused, and did not know what 
be was saying. 

The circunutances under which the false 
evidence was given are fully detailed in the 
Sessions Judge’s proceedings ; and the only 
question for the Court to consider is, whether 
the statement on solemn aliirmaiion, to the 
efTett that he had only vcahzcd on one de- 
cree, and not on two, was false evidence 
intentionally given. 

Corrupt intention may be inferred from cir- 
cumstances ; and those detailed in the Lower 
C^)uri's judgments are, 1 consider, sidlicicnt 
to warrant the inference. 

'I'lie prisoner had every reason to conceal 
the fact of his having realized more money 
belonging to the minor’s estate ; and as 
to his plea of being contused at the lime 
llie (|uestion was put to him, I rciuaik that 
he was alhnvcil seveial opportunities of tell- 
ing the truth, and that the realization of the 
amount <lue on the second decree iornied 
ihe snl>jeit of a conversation in C’ouri helore 
the (|ue}>iion was acUially put to the pri- 
soner. 11c had ample lime to coned him- 
self, and ho could haidlv have forgotten the 
circumstance that he h.vd received nnrnev on 
account of the second decree on no less than 
three diilercnt occasions, on all of whuh he 
gave a receipt for the money realized. I see. 
therefore, no reason to interfere, and reject 
the prisoner’s appeal. 


'J he 21st Aprd 1805. 

7 ^/ .• 

The Ilon’blc 1 ". Jack>.^n and 1 '. .\. (ilover. 

Joint Magistrate vested with full powers (not 
subordinate to Magistrate)-- Disputes concern- 
ing right of way (rrocodure). 

(^ueen ivr.v/ij Tov bickonantli Sircar. 
A*4V*Vrri'i/ tntUcr Section v > /• *b / .VA T. t-r /AV;/, 
ami Cieeular OrJer the ‘J :ny 

A loint Majjistt.ilc v« .tf.l with full ivonci". i> rn»t. 

S womif instituted utul U ;rtl t»\ him, .snlu'i- 

inatr to ifir M.i|i!-,tr.itc ; iuut tiu- Uilttr ofiiccr haN no 
|M>wer tu t}ua5>h htis i>rocccUinRi» ot to hear them on 
appral. 

In a case of d!''.putc conreming a richt of wny, the 
Majiti'ftratr, in^t«Md of dsdding agaiati the complainant 
4»n. the ground that he already has another \>ay of 
approarh to his own hvHiM\ ov(>;ht to enquire whether 
or ma the new road has Iwen in the use ami occupation 
of the complainant, anil, if so, to retain him in it, leaving 
the owner of the land to determine the «)uest(on of right 
to the csikcmenl in the Civil C\)utt, 


Section 320 of the Code of Criminal Procedure does 
! not require that there should be an apprehended breach 
J of the peace bcfoie the authorities can interfere to 
j decide a ri^ht of way. 

I This case has been referred under Section 
i 434 of the Cocle of Caiminal Procedure. 

; 'I’he point in dispute was the right of way 
i claiineil by Saroda])ershad Alookerjee over 
j some land in the po.ssession of the defend- 
1 ant 'royluckonaiuh Sircar. 

'I’he case was heard and disposed of by the 
< Joint MagisLiale, who decided that, as the 
complainant had already a means of ingress 
j and egre.vs by another road, be had no right 
to make use of that one which passed through 
the defendant’s land. 

i^oinc iiale time after the defendant com- 
! mented building a wall on the di.sputed road 
! {the former obstruction was a mat latee 
; onlv ). and the plainiilT again petitioned this 
‘ time to tlie Magistrate. 

I 'Fhe defendant also a])peaicd, pleading the 
j Joint Alagisirale’s order : but tlie Magistrate 
■ decided that the ease w’as not a res adjudi- 
1 alia, and quashed the Joint Alagistrate’s 
; proceedings, on the ground that the real issue 
under Section 320 hari not been tried. He 
' then sent the ea.se to a Deputy Magistrate 
with full powers, who, considering tliat ro 
breach of the )>eaee was likly to occur, 
refuNcd to adjudicate, although In* ordered 
the defendant to dcdNl in bi.s building till 
the light to do so was settled by the Civil 
, Court. 

We have no doubt that the Magistrate’s 
' action vvas without jurisdiction. The Joint 
, Magistrate beitig vested with full powers 
was not. </i(nad eases insliiiiieil before and 
tried by him, the Magistrate’s subordinate, 
and the latter olhcer had no power to quash 
his proceedings, or to hear them on appeal. 
J d he law on this subject has already been 
laiil down in the (h run’s letter No. 504, 

; dated Ji^lh June 1864. 

It would a]>pear Irom the Joint Magis- 
trate’s order that that otliccr did mistake the 
propel issue, and decided against the plaint- 
iff, on the ground that he had already an- 
other way of approach to his house, instead of 
enquiring, as he ought to have done, into the 
V question whether or no the new road was 
, open to iliv use of comjilainant. according to 
* the procedure laid down in Section 320 of 
the Code of Criminal Procedure. 

But. whether right or wrong, the Joint 
Alagisirate’s order w as not ajipealable to the 
Magistrate, nor had the Alagisiratc any right 
to interfere w ;ih it : and, this being so, it 
^ follows ihui the ulterior proceedings of the 
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Deputf Magistrate were informal and con- 
se^ently null. 

We remark, moreover, that the Deputy 
Magistrate appears to have misconstrued 
the law equally with, though in a different 
manner from, the Joint Magistrate. 

There is nothing in Section 320 which 
makes it imperative that there should be an 
apprehended breach of the peace before the 
authorities can interfere to decide a right of 
way. 

Section 404 of the Code of Criminal 
Procedure gives this Court the power to 
send for, and take up, any proceedings of a 
Magistrate either in a civil or other trials, and, 
if it find that there has been an error in 
point of law, to amend the error, and 
pass such order as may appear legal and 
juoper. 

In this case the Joint Magistrate ought 
to have decided whether the complainant 
was in the use and occupation of the new 
road, and for how long, and, if he held him 
to be in such possession, to have retained 
him in it, leaving the owner of the land 
to determine the question of right to the 
easement in the Civil Court. 

The complainant has been unfairly pre- 
judiced by the joint Magistrate’s proceedings, 
and we therefore annul all the orders that 
have been passed in this case, and remand it 
to the Court of first instance for enquiry, in 
accordance with the provisions of Section 
320 of the Code of Criminal Procedure. 


The 22nd Ajiril 1865. 

Present : 

The Ilon'blc E. Jackson and F. A. Glover, 
Puisne Judges. 

Commitment — Evidence to be recorded. 

Queen I'ersus Mr. R. Anderson. 
Referred under Section ^J4 of Art A'A'K. of 1861, 
and Circular Order Xo. j 8, dated j^tli July 
1863, 

A Magistrate, making an enquiry with a view to com- 
mit, is bound to recoid specially the evidence on which 
the commitment is made. 

The proceedings of the Assistant Ma- 
gistrate in this case were clearly irregu- 
lar. There was no absolute necessity doubt- 
less for the party complained against to 
prosecute ; but, in accordance with paragraph 
6 of this Court’s Criminal Circular No. 19, 
the Magistrate, making an enquiry with a view 
to commih was bound to take the usual legal 


steps, and record specially the evidence on 1 
which he thought the commitment justi- 
fiable. 

The evidence in support of the prosecu- 
tion should have been taken de novo, and it 
uas illegal to make it depeiul on the failure 
of the original prosecution to support the 
charge of “ illegal duress.” 

'Phe Assistant Alagistraie has committed 
the case on whai is not legal evidence, and 
we therefore annul his order, and direct 
him to proceed ‘W/t* novo." 


The 24th April 1865. 

Present : 

The llon’ble F. A. Cilover, Puisne Judge, 
House-breaking by night. 

(Jiieen 7<ersus k'.mdad Ally. 
Committed iy the Mogistruie, and tried by the 
Sessions Judge of Ilooghly, on a charge of 
House-breaking by night xvith intent to com- 
mit Theft. 

ICffecting an entrance mt»> a Iu)um* .at nl^ld l»y scaling 
a wall c<»nstitutes house-bieakinj; hy nij' hi under Section 
445 of the Penal ('ode. 

'rhcrc is no ground of appeal in this 
case. 'Phe evidence shows that the prisoner 
was caught at night inside the ])rosecutor's 
house, and that he could only have effected 
an entrance by scaling a wall. 'Phis, if 
])roved, would constitute house-breaking by 
night under Section 445 of the Penal Code. 

'The jury considered the evidence adduced 
for the prosecution suflicient, and this is a 
finding with which there is no interference 
allowed, no point of law being involved. 

'Phe appeal is rejected. 


The 24ih April 1865. 

Present : 

I The Hon'ble 1 ^. Jackson and F*. A. Glover, 

' Puisne Judges, 

i Counterfeiting Stamp paper. 

! (^uecn 7'ersus Shuroop Chundcr Doss. 
Committed by the Assistant Commissioner and 
Magistrate, and tried by the Deputy Commis- 
sioner of Cachar, on a charge of counter- 
feiting Government stamp, 

'I'hc p«m.sing rift of a one-aorta stamp a.s a onc-rupce 
stamp IS not counterfeiting a onc-rupcc stamp. 

j J/r. Justice Glover , — The prisoner in 
j this ca.se has been convicted under Section 
260 of the Indian Penal Code of using, 

I as genuine, a stamp paper, knowing it to be 
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IL a counterfeited one of another stamp paper, 
issued by Government for the purpose of 
revenue. 

It appears from the record that one Malvi 
Meeah, wishing to purchase a small plot of 
land, applied to the prisoner to draw the con- 
veyance. Prisoner did so, and also supplied 
the stamp paper (the would-be purchaser 
not having one), alleging, as the witnesses for 
the prosecution say, that it was of the re- 
quired value — viz., one rupee. Some time 
after, Malvi was informed that his vendor’s 
property was advertised for sale, and that 
amongst it was tlie piece of land he had 
bought. He went into the station on hear- 
ing this, and ol)jeclcd to the sale, when he 
was told that his conveyance was worthless, 
being written on a stamp of inadc(|uate 
value, on a one- anna instead of on a one-rupee 
pancr. 

Many witnesses have been c.xamincd on 
either side. 'I'ho.se for the prosecudon de- 
clare that the prisoner said, and they under- 
stood, tfiat the paper on which tiie convey- 
ance was written was a one-rupee stamp. 

I hose for the defence, that the stamp fur- 
nished was a one-anna one, and that the pur- 
chaser, Malvi, knew that it was insullicicnt, 
but intended to have the kubalah copied af- 
terwards on to a paper of the retpiisite value. 
There is a direct conllict of evidence, and it 
would he diflicult to say wiiich is the most 
trustwijrthy. 

But, setting this aside for the moment, it 
appears to me that the conviction is bad in 


law'. The prisoner is convicted under Sec- 
tion 260 ; but the stamp paper filed is a per- 
fectly genuine one-anna stamp; it is not, 
moreover, a counterfeit of any other stamp. 
It is true that, on two of the Bengalee letters 
of the word “ anna, ” semi-opaque blots of ink 
apparently have been dropped. But there has 
not been the slightest attempt made to alter 
the word “anna” into roopya,'' or indeed 
to alter the former w'ord at all; and the 
w’ord “anna” in the Persian character is 
perfectly intact. 

It cannot be said, supposing for the sake 
of argument that these blots were placed 
over the letters in question by the prisoner, 
that iheie has been any attempt to counterfeit 
a one-rupee .stamj). If the evidence on 
the part of the prosecution be perfectly 
reliable, the most that the prisoner could be 
found guilty of would be cheating in selling 
to the prosecutor a genuine one-anna stamp, 
and saying that it was a one-rupee stamp. 

I think that the prisoner should be released. 

Justice Jackson . — 1 concur with 
Mr. Justice Glover. The stamp used w'as 
not a counterfeit stamp at all. 

'Phe evidence rather proves that a one- 
anna stamp was used with the consent of 
all parties instead of a one-rupce stamp. 
The deed of sale is not denied by the parties 
who sold the land, and even they admit 
that it was drawn out on the one-anna stamp, 
because they were in a great hurry for the 
money, and^ a one- rupee stamp was not forth- 
coming. The prisoner will be acquitted. 



RULINGS OF THE HIGH COURT IN CRIMINAL CASES. 


The 24th April 1865. 

Present : 

The Hon’ble E. Jackson and F. A. (ilover. 


i Before the Mafristrate ihcvse witnesses sup- VoL IIl« 
I ported the jirosecuiion. and deposed that, 
j though (lobind had been working with them, 

I he had left them, at the very lime the other 
j witnesses say lie was with Poresh. Before 
I the Sessions )udge the ]>ri.soner would not 


Murder — Evidence — Reference to Government 
for pardon. 

Queen versus CJobindo Bagdce. 

Committed hy the Deputy Mayistraie^ and 
tried hy the Sessions Jadp^e 0/ Hooyhlw on 
a charge 0/ ]\jurder. 

Discussion as to the sufficiency of the evidence in 
a case of murder, and the necessity of applyinj' to 
Government for a pardon on l)ehalf or the prisoner. 

Mr, Justue Jaikson. ~\ dii kfk from 
the Sessions Judge in the view which he takes | 
of the evidence. 1 think that that evidence, , 


have them examined. I think, however, that 
the Sessions Judge should have examined 
them for the prosecution. 

'raramonee s eviilence distinctly proves 
that Poresh was dead wlien she saw Pore.sh, 
and that the pri.soner admitted it ; and her 
eviticnce is strongly corroborated by that of 
Itchainohi. 'The jiolice have failed to dis- 
cover the body, it is true ; but the evidence is 
still further corroborated by the disapjiear- 
ance of Poresh. 'I'he Judge thinks it im- 
probable that 'I'aramonce should not fiave 
gone to the nearest village and aroused the 
neighbours, but to one a little farther off. 


if true, is quite sufiicient to prove that the Had the Judge examineii 'Paramonee as to 
prisoner (Jobindo Bagdee killed Poresh Bag- the reason of her doing this, it is i|uite pos- 
dinec, and 1 do not doubt its truth, but con- sible that she might have explained it. If 
sider that the Jury were right to convict the prisoner came from that nearer village, 
upon it. The witness Petiunber Bagdee that might have been a good reason. Then 
proves that a (piarrcl took place between the Judge thinks it improbable that the wit- 
roresh and the prisoner, who kept l*oresh as ness Kamjee shotdti have gone away, as he 
his mistress ; and the words which then pass- states, and not aroused the villagers, and that 
ed evince that the feeling of jealousy was the witness Itchamohi should not have done 
aroused in (iobind. the same; and that the prisoner should have 

The witne^is Kamjee proves that, very attempted to bribe Taramonee only, and not 
shortly after, he saw’ Poresh lying on the Itchamohi. But in this country jieople will 
ground close to the sj>oi where the former not interfere in stah a case more than they 
witne.ss had left her with the prisoner, and think actually necessary. Kamjee did go at 
that Pore.sh was then groaning. 'liiis w itness once and tell d’aramonec, Poresh's neare.st re- 
al once told Poresh’s mother, 'Paramonee, who laliori ; and it is very reasonable that, having 
w’cnt to the spot, and found Poresh lying <lead, done so, neither he nor Itchamohi would act 
and found the prisoner holding the IkkIv, and any further, but leave the matter in 'Paramo- 
the prisoner then begged 'I'aramonee not to nee’s hands. 'I’here is some discrepancy be* 
inform against him, and that he woiihl sup- tween 'Paramonee's dej>ositions to the Magi.s- 
port her for the rest of her life. Another trate and the .Sessions Judge in one point, 
witness, Itchamohi, accompanied I’aramonce, Before the .Magistrate she said that fiobind 
and saw Poresh lying on the ground and the took her to his hou.se before she went to 
prisoner there, and heanl what pas.scd be- look for the chowkeedar ; and before the 
tw'een the prisoner anrl Taramonee. The Sessions Judge she omits this. But no 
latter witness then went away to give infor- (jneslion was asked regarding it. Again, 
mation to the gomashtah and the chowkeedar. it is a curious fact that, not finding the 
This evidence is sutTicient to convict the chowkeedar and gomashtali, she did not 
prisoner with the death of Poresh, unless he arouse the villagers that .same day, but 
can explain it away, fie denies that he sat quiet until the next day. But peo- 
was present at the time and place alleged, pie in this counliy arc very apathetic in 
and calls lw*o witnesses to prove that he was such matters ; and, finding that the body of 
at the time w’orking with them in the fields. Poresh had disappeared while she wa.s gone 
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VW. IlL police, it is quite possible that The 17th Februaiy 1865. 

Taramonee may have hcsitatetf what to do Present : 

next. But this docs not make me disbelieve u 1 » ri x. ^ 

her cvicience. H°n ble Barnes Peacock , ^ Chief 

I see no Miflkienl groumls for any refer- Glover, 

cncc to the ( iovemmenl. Indeed, I would 

have convicted the prisoner myself on the Theft (Definition of), 

evident e m the case. Queen versus Madaree Chowkeedar. 

Mr. Jnstue iihver.' I do not go 

quite so far as my learned colleague, but Committed hy the Joint Magistrate., and tried 
1 agree with him that this is not such a by the Sessions Judge of Rajshahye^ on a 

case as we are bound to refer to fiovcin- iharge of Theft."' 

ment under Section 54 of the Code of Cri- ^ 

miiial proifilurv. 1 V„“!'K. *''* 

Supposing the evidence true, there was 

sufticienl prt>of of the death of tlie woman il^r. ^//.rZ/rr - l hat the chowkeedar 


by the Sessions Judge of Rajshahye^ on a 
iharge ff “ 'Theft." 

Ruling a.s tu what constitutes theft as defined in the 
IVnal C(*dt*. 


sufticienl prt>of of the death of tlie woman 1 ^//.rZ/rr - l hat the chowkeedar 

Poresh. 'The witness 'raramonee swoie that ! Mitdaree, who is the landlord of the woman 


«he was dead. U< hainohi, in the Deputy 
Magistrate’s C'ourl, <lid the same ; anti although 


Dhojoo, took from her three cows, and gave 
theuj to her creilitors, is clearly proved. It is 


aVie ditl not depo.se positively to the fact I clear whether the creditors retained 

before the Sessions Judge, .she .stated that animals. 'Fhey assert that they refused 
PorcHlt was lying motioidess, with eyes .shut, i l*tke the cows, and that Madaree ha.s 
and mouth open. No (pie.sfions .seem to j still iu his ])Osses.sion. Anyhow, there 
have been asked her on this point : hut, ; itidepeudeni anil relia])le evidence to prove 
taking her deposition in connection with i Madaree look them from Dhojoo against 
the positive evident e ot raramonee, and with "dl. 

the statement of the witness Kamjee. who j I hc question is, is such a taking “ Theft’? 
first discovered Poresh lying in the sugar- j ? hell is defined (Stte. 378 of the Penal Code) 
cane field groaning, I iliink there ari.ses a I de “ a dishonest taking of any moveable 
strong i>resumption that Poresh is dead, and ! properly out of the possession of any person, 
that tlie jur) were not wrong in acting upon ‘ "ithoni that person’s constml.” 
that presumption. ’’Dishonest ” i.s.by Section 24, the doing any- 

d'he connection of the pri.soner with the . diing w ith the intention of causing “ wTongful'* 
crime was supporteil l*y the evidetue of the person, and by Section 23 “ wrong- 

two women ; and, if the Jury bclie\ed that ! I'd los>” is the loss by unlawful means of 
evidcncx*. they were, I (.onsider, right in ; property to which the person losing it is 
convicting. It ( annol be said that, either in j legally entitled. 


this point or on the one .dliidetl to, iliev 
found their verdict contrary to the evidence. 


i Now. all these conditions seem to be ful- 
I filled in the present case. There can be no 


'PhcTC remains the nucsliou whether that ' doubt that the woman Dhojex) suffered 


cviilence was so manifesilv weak ami 


wrongful loss " of the three cows, and 


suOicient as to justify this Court iu ap]>lying ! little tluit Madaree, in taking them from her 
to < tovcrninenl for a pardon to the prisliner | ft'r the benefit of her creditors, caused and 


convietnl on it. I agiee with Mr. justice i 
Jackson that there is no such msutfKiency. ! 
The evivleiue is not per se incredible or even 
improbable; and, although, had 1 been the: 


iniendetl to cau.se that wrongfid loss, and,, 
therefore, in the words of the Code, acted 
“ dishonestly.’* 

'Phe Sessions Judge considers that an ille- 


Judge trying the lasc. I might have given i taking is not theft, unless it be done 
the prisoner the benefit of a doubt. I cannot. " animo furandi " and ” futri tausti but 
say that I am in any way .assured of his , diis is not absolutely necessary, as appears 
iniioceiut^. or ibal the Jury were not justified a ca.se cited in Koscoe’.s ’* C’riminal Kvi- 


in believing the eviilence agaiii.st him. 


deuce, ” p. 585, where a prisoner, who toerft 
a horse out of a stable, and afterwanls backed 
him dow n a coabpit, w as convicted of *‘ lafce- 
nv," a conviction upheld bv a majority of the 
judges. 

In the present case, tiie intention of Mad** 


1 rec to deprive Dliojoo of her property Is es- 
' tablished : and it makes no difference in the 
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fonxier's guilt that the aa was not intended 
to procure any personal benefit to himself. 

The illustration put forward by the Ses- 
sions Judge to support his theoiy^ is not a 
happy one. No doubt, such a taking would 
not be theft, inasmuch as the ru|:>eo never 
reached the owner, i. e., the durzee, and 
could not, therefore, be stolen from him. 
If the gentleman had paid Uie tailor his full 
wages, and if he aftenvards forcildy took a 
rupee back, to which he himself made no 
claim, and gave it to one of the durzee’s cre- 
ditors, such taking would, in the words of 
the Penal Code, be a “dishonest” taking, 
causing “ wrongful *’ loss to the durzee, aiul 
therefore theft. 

1 quite admit the distinction between this 
and an ordinary case of theft ; hut, looking to 
the words of the I -aw, 1 have no ahernali\e, 
and must declare I\Iatlarcc to have been 
guilty of theft, and his conviclion by the 
Joint Maj^istrate to have been a proper 
conviction. 

Ah, however, the point is a novel one. 1 
should like the case to l>e laid before the 
Court generally for an authorilaiive ruling, 

il/r. Justice Kemp . — A difference of opi- 
nion as to what constitutes the otfence 
of theft, as defined in the Indian Penal Code, 
has caused this reference. 

I’he facts of the case are briefl\ as fol- 
low : — Dhojoo, a poor widow, live<I in the 
same homestead ( lliough in a separate hut ) 
with her landlord, Madaree, chowkeedar. 
Dhojoo apj)ears to have owed small sums of 
money to the villagers. 'I’liey complained to 
the chowkeedar. who, instead of directing the 
creditors to enforce their claims in a legal 
maimer, look the law into his own hamls. 
and seized the cows and other chattels be- 
longing to the j>oor woman forcibly, and 
against her consent, ami divided her pro- 
perty amongst her crediior,>. .She brought a 
charge of theft against the chowkeedar umler 
Section 378 of the Penal Code, and the 
Joint Magistrate of Rajshahye, Mr. Wing- 
liekl, convicted the j>risoner Madaree chow- 
keedar of theft, and sentenced him to two 
months’ rigorous imprisonment, and to a 
fine of 25 rujiees realizable by distraint ; 
the fine, if recovered, to be awarded to the 
prosecutrix after one month. As the decision 
of the Joint Magistrate is a short one, I give 
it “ in exfenso — 

*^1 convict the prisoncT of the charge. 
“ It is proved by the evidence of both sides 

that three alleged creditors of prosecutrix 
“ complained against her to the ddendant as 


her zemifidar, and that he summarily settled Vet ttt» 
** the dispute by seizing 3 cow's, value o or 10 
^*ruj)ees, and nanded them over to tne cre- 
**diiors — that he also sold her house to 
“satisfy certain claims of his own against 
“ her. 

“This act was certainly done dishonestly, 

“ #. e., so as to cause wrongful loss ( see Penal 
“Code, Sections 24 and 23), as it was I088 
“ caused by ‘ unlaw ful means’ of property to 
“which plaintiff was legally entitled to.*' 

On appeal, the Sessions Judge of Rajsha- 
hve, Mr. ('. S. Belli, reversed this decision, 
holding that the offence was not theft, a« the 
chowkeedar acted openly, and not forhisow^ii 
profit and w ithout any “ animus furandij* 

The (luesiion that has been submitted for 
our consideration is, wlicther the offence com- 
miltetl I)y the chowkeedar Madaree amounts 
to tlicft, as tiescribed in Section 378 of the 
Indian l*enal Code, or not? 

That .Section runs thus— “ Wlioever, in- 
tending to take dishonestly any moveable 
j)roj>erty out of the possession of any person 
without that j)crson’H con.scnt, moves that 
property in order to such taking, is said to 
commit theft.” 

Now, it is clear llnat llie intention is the gist 
of the offence. I herc must be an intention to 
take “ dishonestly.” 

'Phe law’ exj)lains how 1 am to construe 
the term “dishonestly ’’ (see Section 24 of 
the Code) — whoever does anything with the 
intention of causing wrongful ioss to an- 
other person is said to do that thing dis- 
honestly: “wrongful loss” is explained in 
Section 23 to be the loss by unlawful means 
of property tc which the person losing it 
is legally entitled. 

There is reliable evidence that the cows 
belonged to the woman ; that they were in 
her possession ; that the taking w’as against 
her consent ; that it caused her wrongful 
loss ; that the means used to deprive her of 
pro[>erty to which .she was legally entitled 
were unlaw ful ; and therefore the taking W'as 
clearly “dishonest” in the meaning of that 
lenn as laid down in the (.’ode. The learned 
( ommeniators, at page 328 of their edition 
of the (ode, state — “It is the intention of 
the laker which must determine whether the 
taking or moving of a thing is theft. The 
intention to lake dishonestly exists when the 
taker intends to cause * wrongful gain lo one 
person or wrongful loss to another person.' ” 

It mu.sl, I think, be admitted that, in the present 
instance, the chowkeedar, if a man .s acts are 
* any guide to his indention, intended to cause 

Or.21i 
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wrongful loss to the prosecutrix. Finding, 
therefore, all the main elements, wliich make 
uj) the offence of ihcft as defined in Section 
578 of the Jndiafi J’cnal Code, to exist in 
this case, it is my <lutv to a])i))y the law as 
1 find it, and not to pul my own construction 
upon ii. In this view 1 hold that the offence 
toi n rn i tte( 1 h> IVl ad aree chowkeedar was * ‘ theft/ ' 
It may he said that the chowkeedar 
thought he was doing rough justice ; but 1 
have nothing to do with that; niy duly is to 
read the hw as it stands. 


The 25th April 1865. 

Present : 

The Hon’blc Sir Barnes Peacock, A 7 ., Chief 
fust ice ^ and the Hon’ble F. A. Glover, 
Judge. 

Re-trial in the absence of the accused, a mere 
nullity — Power of High Court to order re- 
apprehension of the accused — Duty of Ses- 
sions Judge to obey. 

CJ>ueen versus ^ladarce Chowkeedar. 


1 concur with my learned colleague, and 
desire that the case may he laid before a Full 
JJenth of this ( 'onrl. 

The Chief fustiic.- 1 concur with the 
two learned Judgt's of this ('ouri that the 
case is one ol ihelt in point of law. c'ould it 
be sai<] tlial a senanl would not be guilli' of 
theft it he were to deii\er o\ei his master’s 
plale to a pressing tailor, and tell him to pav 
iiimself r 

'The |uvlg(‘ was (juite wrong in Ids remaiks 
upon the .M.igistiaie’s memorandum of the 
]>iosecutri\'s deposition in which she is saivi 
to sa\ : “ Deteiidanl c ame and abused me. and 
took t lows out ot my S.” 

d'he Judge sa\s: “W'hat llie (iguie S means, 
it is (juiU‘ impi^ssilile loi me to guess, ” iVc. 
'Fhe meaning is \ei\ clear that dcteiid.iul 
look three cows out (it the prosecutrix s eight 
lows. 

Stic sa\s in another part ot her deposition, 
*' 1 s,i\ eel (ud\ li\ e cow s.” 


Committed hr the Joinf Magistrate^ and 
tried hv ihe Sessions fudge of Raj shaky 
I on a chai ge of Theft, 

i 'I'he Scssuins Jiutjjo, on appeal, without trying the 
I mctils t»f tlu* « ise, irvers- il the Magistrate’s convic- 
! tion ill a ease- ot tlieft upon a point of law, rending the 
Penal ('ode by the lij^ht of his knowledge of the Knglish 
Law. I lie Hit'll ( oiirt reversed the Sessions Judge’s 
! i(“vetsul of the .Mnmstrati ’s conviction upon the ground 
' (hat his decision was w jong in point of law, and directed 
J turn to re-appiehend tlie accused, and re-hcar the 
I apfieal on the inents, I he Sessions Judgr thought 
that the 111^1' Ci'Uit Iwul no power to order tlie re- 
apprehension of the acinised, and, proceeding to re-hear 
the appeal in the ahsenci* of the aceused, acquitted 
hiiu. liM.n that the it -trial in the absence of the 
act used uas a nullitv ; that, if the accu'ied had been 
rtiinieted instead ol heiiici acquitted, the case would 
' hate liatl to lie re. tiled ; but that, as the Session.*? 
judge had de« hired his opinion that tlu* evidence did 
not make out a case of j^uilt, it would he merely vt'.xa- 
! tnuis tt» the actused to oitlei the re-tnal ol the rase 
, in his {iieM-iU'e ; that the llij,'h ( ourl not only had the 
i power to 1*1 del the re-apiireheiision of the aerused, but 
was quite justifieil in making the oidei ; and that the 
I Sessions jiul}»«‘ was bouml to itbey the order, and was 
highly censutahle for his ilisotiedience, and for the 
■ course which he thought pn»pei to adopt. 


I tliiiik llic proju't course will be to reverse* 
the Juvlgi’ s reveis.il of the |oinl M.igis- 
trate’s cleusion tiiuhq- Section .1( 4 ol the ('ode 
ol Ciijniu.il 1 ‘iocedure, ami (Ucler the Judge 
to cause itie piisoiR-r to be re-taken and to 
Ve-hear the appeal, .uui afteiwaicN to liansiuil 
the rccc^td ot the prt^ceechngs U' this C’ourl. 
As the piisonpt udi i,.cd .tn opportuini} 
of urging tlu* c.iso betene the C'ourt, tlie 
(ouri may intimate that, if the decision of 
the Magisirale be upheld by the Jmlge. the 
quesliott of l.iw will Ik* submitted* to a Full 
Jienvh, and the ptisoner m.n iiave an ojijkw- 
luuity ol lu-ing heaul either liy himself or 
his vakeel. It itte iearne<l Judges agree 
With me. this ouler may be passed as 
taiggcsted. 

Mr , fustiit' Kemp. I eOUCUr. 

Mf . fusiiic -I concur. 


7'he (diie/ f us/iie. -'''\'\\d J^essions ludge 
has now ai (jiiiUcKl the prisoner upon the tacts. 
Nothing, iheieforc, remains to he done so far 
as the liial is crmcerned. d'he Sessions |udge 
was infoimed that, if the decision of the 
Magistrate slumld he ujiheld hy him, the ejues- 
tiou of law would he suhinitled to a Full 
Bench, and the jnisoner might ha\e an 0]>por- 
lunit} ol being lieard eillici hy hiunself or his 
vakeel. The .Sessions Judge did not uphold 
the decisinn of the IMagisiraie, hut accpiilted 
the prisonei. and reversed the eonciclion : vet 
■ the piisimer was Uselessly instructed to ajtpcar 
personally or hy the pleader in the High 
C'ourt, h»r want of inoper atieiuion on the pari 
of the SessioiK Judge to the orders of the 
j C’ourt. 'J lie accused has been informed that 
j his attendance is not rcciuirecl. 

j 'Fhe Sessions Judge appears to me to have 
; set up his own opinion against that of the 
lldiicf Justice and two other Judges of the 
I High Court, and in consequence to have ne- 
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glccted to carr>’ out tlie orders of the Court. 1 that they were right in making it, and that Vpl III* 
The prisoner had not been acquitted. Me ; the Sessions Judge was bound to obey it. and 
was convicted bv the Magistrate of theft, and j is highly censurable for his disobedience, and 
.sentenced. The .Sessions |iuige, on appeal, j for the course which he thought proper to 
without trying the case on the facts, revers- i adopt. 

ed the decision upon a point of law, over- ; 1 think the Sessions Judge should be 

throwing the Penal Code, and holding, ac- ; asked wliether, having reference to the opU 
cording to his own explanation in his letter . nion expresseil itt paras. 3 and 4 of his letter 
of the 3rd Februarv i K65. that, although the ! of the 3rd February !S(>3, and his subse- 
conduct of the chowkeedar might be said | quent examination of llu* evidence, \c., the 
to have been dishonest according to Section 24 j appellant is, in his opinion, fit to be retained 
of the Code, it was not theft, because the j in an olhce whit h gives him .so many oppor- 
aci was not done furttndi ox lui t i cau- 1 lunities of ojipressioti ami violation of law. 

■ Mr, yustUr (Hover.- I entirely 


sd, reading the Penal Code by the light of his 
kno\\letlge of the English Law. 

'Lhe High ( ourt reversed the Sessions 
Judge's reversal c^f the Magistrate's com it - 
lion, tipon the groiiml that his decision was 
wrong in point of law. and ditecte<l him to re- 
hear the ajijieal, ami form his own judgment 
upon the facts disclosed lit tin' etidence. 

It was uimt'cessarv, of course, that the ac- 
cused should have notice of the re-trial of 
the appeal : and the Sessions judge, having 
discharged the accused when he reversed the 
Magistrate’s ('oriviction, was ordereii to le- 
take liiin, and to re-luwr the ap]HMl. The 
accti.sed might have escaped, it noiiie had 
been given to him. 'The Sc‘ssions Judge, 
however, lliouglit that the High ('ouit liail 
no jvower to order the re-apprehension of 


con- 
cur with the learned Chief Ju.slice in think- 
ing that the High Court Inul the power 
to make the ordei in question, and that that 
onler was a proper one. 

'I'he acciiseil was not, at the first hearing 
of the appc'al h\ the Sessions Judge, accjiiit- 
icsl. in any .sense* of the Ic'rm, of the theft. 
He was absolved from punishinenl, because! 
in the* S(‘ssions Judge’s opinion the* facts 
slatcMl in tlu‘ cwideiict* against him did not 
sustain .1 charge of thelt. Into tlie siilhci- 
em y or otheiwise of that evidcmcc* to ]»rovo 
anv olTencc*, tin* Sessions Judge did not 
enter ; and. tlic'refoie. I repeat, that his 
first proceeding was not an acciuillal of 
the prisoner on a charge* of theft, but a 
(anceliinml of the Magistrate’s order on 
the ground that, vvhatevc‘r other olTeme the 


the ac'cused, and, acting upon liis own i (.p^v/keedar might have.* been guilt v of, it was 

opinion in ])reterence to that of llie High ; „ot •' theft and, as this Court ludd the Ses- 

( ourt, proceeiletl, as I undersland, to re-hear • sions luelge to Ix' wrong in law, and his defi- 

thc appeal in tlie aiisetice* ot the accused, j ujiion of tlH*ft to be* iK)t a jiroper elelinition, 

1 say nothing .is to the Sessions Judge's i ^ ,j,^. I l,e;iring. whic h the 

decision ujum the facts, tor that was a matter j Se.ssions |iidge now asserts lobe a fresh trial 
upon which he was justilied m acting n)>on ; p,,- an offence* 01 which the* pri.soner harl been 


his own view of the e'videiice. Ihil he 
w'as highly ceiisurahle feir disoln*ying the 
orders of the Court in not causing the ac- ; 
cused le> be re-taken as he was directed, and 
not having him pre.sent in ^ ourt during the 
re-trial. 

If he had convicted the accused in his 
absence instead of acquitting him, the* case 
would have had to be re-tried. As it is, ihe 
re-trial was a nullity. Hut, as the Sessions 
Judge has declared his opinion that the 
evidence does not make out a case of guilt. 


once* aeejuitted, was, in reality, the only trial 
in appeal the accused ever had on the charge 
of theft. 

As the Ses.sions Judge has acejuillCMl the 
accused on the evidence, we can do nothing 
more. It would be useless for me to point 
out in what 1 considc‘r that the Sessions 
Judge has erred in detailing that evidence.*. 
The accused has now, at all events, been 
aeapiittcd, and cannot be tried again, howewer 
strong the evidence against bim. 

For the rest, I lliink that the .Sessions 


it would he mcrelv vexatious to tlie accused i Judge should have deferred to \he direction 
to insist uj)on the Sessions Judges obeying : iPis (’ourt, and tliat his conduct 

the order of the ( ourt, and re-trying the i neglecting to do so is open to objection. 
ca.se in the presence of the accu.scd. j 

It is unnece.ssar)’ to argue the case with ! 
the Sessions Judge. All that I think it ne- ' 

cessaiy to say is, that I am of opinion that \ 
the Court had the fiower to make the order, « 
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The I St May 1865. 

Present : 

The Hon'ble G. CampheW and E. Jackson, 

Aisesaors (Opinion of, to be recorded). 

Queen versus Mnsst. Mina Niiggerbhalain 
and Miisat. Luchen. 

Committed by the Magistrate, and tried by 
the Sessions Judge of Pehar, on a charge 
of house-breaking, with intent to commit 

theft. 

The grounds of each Assessor's opinion should be 
diftHnctly recorded by the judpe. 

Mr. Justice Campbett. — This is a case 
which it is very difficult to deal with. Accord- 
ing to the judgment of tlie Sessions Judge, 
there would not seem lobe two sides of the case. 
He makes it perfectly clear and simple. Vet, 
at the end, we find that both .Xs.scs.sors were 
for acquittal on the first charge, and one of 
them for ac([uittal on the other charge also. 
Not the least clue is given to us of the 
grounds on which the Assessors came to this 
conclusion. The prisoners seem to liavc 
been poor beggar women, and the Assessors 
could hardly have had any prejudice in their 
favor. It seems to me that it is too much 
the custom to neglect the opinion of the As- 
sessors, and put them in such a shape that 
this Court can make nothing of them. There 
is all the difference between the verdict of 
a Jur>' and the opinion of the Assessors. 'I he 
former is a simple and conclusive verdict of 
guilty or not guilty. The other is not a ver- 
dict, hut an opinion, and, not having any legal 
validity, its weight seems to depend solely 
on the reason and sense by which it is sup- 
ported. It appears, therefore, to me that, in 
recording in writing the opinion of each 
Assessor as required by Section 324 of the 
Code of CTiminal Procedure, the Sessions 

a ! should not merely pul in his judgment ! 

e concurs with or differs from the .\sses- 
sors, but should separately record an opinion 
of each Assessor, and should invite and en- 
courage each Assessor to make that opinion 
more than a bare expression for or against 
the prisoner, but an opinion on the case, 
Stating the view that the Assessor takes of 
the facts and the considerations (in brief) 
on which his opinion is founded. In thi.s 
case 1 do not think that the case can he dis- 
posed of with any regard to justice, without 
some more distinct record of the opinion of 
the Assessors ; and I would remand the case 
to record more distinctly, in the manner sug- 
gested above, the opinion of each Assessor, 


and then re-submit it. I understand that the 
omission to record any proper opinion of the 
Assessor is so common that this should (if the 
second Judge concurs) be laid before the 
Judge of the English Department for more 
general instructions. 

Mr. Justice Jackson. — I quite agree with 
Mr. Justice Campbell's remarks on this case. 
The Sessions Judge should, when sitting 
with Assessors, ancl certainly when he finds 
their judgment differs from his own, call 
upon them to give the grounds upon which 
their judgment is arrived at. The law con- 
templates that Assessors should give their 
opinion on the case, while Juries are to be 
asked only for their verdict. 

It appears to me, however, premature to 
call upon anf)lher Judge in this case to record 
his opinion on the prisoner’s appeal. Mr. 
Justice Campbell, as 1 understand, has record- 
ed no opinion as yet with respect to the prison- 
er’s guilt or innocence, but wishes that an 
important omission, made by the Sessions 
Judge, should be rectified ; and for that pur- 
pose the papers of the case should be returned 
to the Sessions Judge. I quite agree in the 
propriety of that order. 


The 3rd May 1865. 

Present : 

'Fhe llon’ble G. Campbell, E. Jackson, and 
F. A. Glover, Judges. 

False evidence — Compulsory statement to 
Police. 

Queen rrrsus Nagena Ourut. 

Committed by the Joint Magistrate, and tried 
by the Sessions fudge of Rajshahve, on a 
charge of false ei'iderue. 

niscussion to the propriety of a conviction on a 
charjfe of false evidence, one of the Htateinents charged 
having been made to the police under compukkm. 

J/r. Justice Campbett. ~ \ entirely con- 
cur with the Assessors in thinking that the 
prisoner is entitled to an acquittal on the 
second charge. T here is abundant evidence 
to the prisoner’s innocence, but not a tittle 
of legal evidence to her guilt. There is, on 
the one hand, some evidence to prove that 
her detK^sition before the Magistrate was 
true ; and, on the other, evidence to prove that 
she gave it under compulsion ; cither of which 
would go to establish her innocence. In 
fact, it is beybnd doubt that on that occasion 
she either spoke truly or spoke from compul- 
sion. To 9upf>ose that under the circumstan- 
ces she voluntarily gave false evidence against 
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her 8Pon, is contrar)" to reason and human 
nature. The only evidence against lier on 
this charge is the subsequent deposition j 
before the Judge ; and it a{>pears to me that 
(as held on j)revious occasions) that deposi- 
tion is bv law inatimissible umicr the terms 
of Act II. of 1 85 5, Section 32. as evidence 
against the witness in a criminal proceeding, 
upon these two grouiuls — 

First. -Thai the prosecutor has offered no 
legal evidence w hatsoever on that cliarge. 

Second . — 'riiat the prisoner is innocent of 
that offence - 

1 think that she slioulil be accjuitted and 
absolved on this second charge. In fact, the 
Judge .seems to have no doul)! whatever of 
her innocence, and seems merely to re.sort 
to the alternative finding as a device to got 
over his iloubts on the first charge. 

I lliink that the case should be remanded 
in order that the Judge, striking out the jnd 
charge, may reconl a clear finding on the i.st 
charge, and submit the record 10 this C'ouri 
for final disposal. 

P. Sr- 1 should mention another ini] lortant 
consideration. Su}»posing evidence to have 
been offered on either charge and an alterna- 
tive finding legally arrived at. it is quite 
clear that, in the spirit of Section 72, as 
well as in equity, the prisoner should he 
punished as for tlie less heinous of the two 
alternative offences of one or cither of 
which slie is found guilty. In tins case it 
rather seems that the Judge in his alterna- 
tive finding has jnmished with the mo.st 
extreme .severity of the law as for the 
major offence, '['aking the alternative most 
favorable U- llic [nisoner that she was in- 
diu'cd to give false evidence before the 
Magistrate, but retracted and told the truth 
to the Judge, would 7 years' rigorous impri- j 
sonmeni be a reasonable pnnis*iment 1 think 
not ; 1 would have n'diued it to 3 months or 
(y months at most. It is in every way clear 
to me that, in the form ^)t an alternative finrl- 
ing, the prisoner is really punished as for 
giving false evidence before the Judge with- 
out being convicte<l by the Judge of that 
offence, and that slie should be fairly convict- 
ed or acquitteil on tliat charge. 

JIfr. yusiice Jackson- I do not think that 
anything will be gained by a remand of this 
case. The Sessions Judge admits that there 
is no evidence to prove how the murder of 
Moiihoo did take place. Before the Magis- 
trate the prisoner at fir.U tlej)Osed that she 
knew nothing about the manner in which 
Modhoo came by her death ; that Modhoo 
went out at night , and did not return, and her 


dead body w^as afterwards found in a tank. v#l III, 

The INIagistraie then iisked her what she 

said before the Police, and her reply was 

that she had said that her son hail told 

Modhoo not to smoke, because there were 

oihc'r persons present ; and her son then 

took her by the chin, and Moilhoo fell down 

and expired, and that her ilead body was 

then thrown into the lank. The Magistrate 

then asked her which story was true, and 

she replied that the l.itler was true, and 

that the first was toUl to save her son from 

punishment. 

Before the Sessions Judge the prisoner 
again repeated the first stateniLMil which .she 
had made befoie llie Magislraio, and alleged 
that her statement as made before the I’olicc 
had !)cen elicitcil by bad treatment. 

The .Sessions Judge disbelieves the evi- 
dence to bad treatment. But 1 must say 
that, whether she \ias ill-treated or not, the 
story tliat she saw lier son lake Modhoo by 
the chill, and that Modhoo thereupon fell dowm 
and expireil, is an evidiail f.ilsehood, and there 
is every probability that suth a story was 
made up by the Police, or made up by the 
prisoner through fear of the Police. 'Phe 
Magistrate does not examine the prisoner, or 
ask for any further details of what occurred, 
but is satisfied with her mere slaKunent that 
the above imjiossible story is a true story. 

My impression is, iliat the deposition 
which the prisoner really gave to the Magis- 
trate in the first instance, and to the .Sc.s- 
sions Judge afterwards, is the truth. At 
least it is, in the ab.sence of all evidence, 
more like truth than the story of Modhoo 
being taken b" the chin, and then and there 
expiring; and J think the prisoner is to be 
much comincrulcd instead of being punished 
for not continuing to repeat .so false a state- 
ment. I would acquit the prisoner. 

Jfr. Justi<e (itover.- I concur w'ilh Mr. 

Justice Jackson that this j>iisoner .should 
be at once acipiiuc*!, though not exactly for 
the same reasons. 

1 would not go to the length of saying 
which story was true, and which false ; but 
I it proved (f»y evidence that is 

to all a[)pearance circumstantial and true, 
anfi wliicfi, at ail events, has in no way been 
rebutted t that the pri.soner was coerced l>y 
the Police ; that .she received at lea.st one 
kick, and was threatened with w'or.se treat- 
ment ; and that whatever she may have stated 
to the Joint Magistrate must be considered 
altogether null, and as if it had not been said, 
the statement being made after bad treat- 
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mcnt, and under the influence of threats. I 
observe that the Inst>r(ior, wiin >t'.i?cd by 
the witness to liave ilie j)risoner, 

W’as in (, oint for at part of the 

time wiien her .staieinenf uas beinp^ lecorri- 
ed l)V the [</int MaiLoMrate ; this was irn- 
j)rop<‘r. It, tlien. the |)iisoner’s statement 
to the joint Ma^dstr.ite be >et aside as in- 
adiriissiblc, on tlte ground of its Ijavinp: i»ccn 
made under iinproi er inlluetu e. dieie is no 
charge left, ami no evidmv e to piova* that 
her sec'oml slateinoni t(» the Se^si^)ns Judge 
was not perfectly triu‘. 

'I’he conviction depends on the two con- 
tradictory staleimnits : and. if one of these 
he expuni:ed fioin the ie< oid, no [»roof against 
the prisoner remains. 

I would, iheiefore, accjuil her: but I think 
it right to nunaik that, laid the convi(tion 
Ix'en .sustainable, the \ary se\ete puni^hineni 
inflicted, no levs than 7 msus’ pL’:<>Iou^ iin- 
pri.sonrnenl, was aliogellier urn ailed toi. 


riie 4th May 1 S05. 
t\o n( : 

The I kuA ble 1‘. j;uks(»n ami 1’, A. (ihuer, 

y 

Approver’s Evidence — Corroboration. 

k)ucen :'i'f \u\ Ivsen Mundl(‘ and others. 

Cotnmiiiad h\ the .lAo/Z.oVi/.V of 

Fun e fit pot t\ <{/tJ ///<■./ /*i the Sfs.\!(?t/s 

yuit^t' of />,/,<,/. oti a tharvj >7’ 

V-'. . 

An n[*j)io\ n 'n a 1 ntxn r\ ulrn« »• i'. nnj u ni 

as aL.'ainsr laliri pi ismis 

jMr, yu'ithi itliOt*. rm cuvuinst.inces 
of tliis c.i^e h.ive been fib!\ detaihul bv die 
Session V judge. 

The corn u 0('n depend^ mainlv on die e\?- 
dence ot Ihmgsri'. an .Ui'oniplii.e in due d.i- 
coity, who ine- bi en aliowMl to turn t^hieen s 
evirience. 

With regaril to the prisoner,'^, agaoist 
whom this man s evideiue is die sole legal 
proof, I do not think it safe to convict. I'lie 


I temptation to an approver witness to make 
' out a good story, and earn his pardon, is 
viTV apt to jiroduce evidence against 
many wh(^ had no concern in the crime to 
which he icstifles ; and, unless such evidence 
were coiroboraled in some wav, I should 
: decline to convict upon it. Very strong 
corroborative jiroof need not be required; 

, but .some is. in my judgment, absolutely 
nece'^sary. 

'Taking tliis view. I would acijuit the prison- 
ers Barra Koda', Nmhiear, Kalecchurn, and 
I )inf)natii. iriciebeing iiolegal (‘vidence against 
tiiem becond the siaioment of the approver 

Hungs(‘e. 

1 would not interfere wdtli the other sen- 
tenc'e'^. Against the prisoner flur*ee Shobea 
rs ihe ccidence of tlu‘ prosecutor's witness 
.Vimnd ( lurnder, who swears to him as one 
of i1k‘ nuoi who plunderi'd the boat, corro- 
boraied b\ the evidence of the approver, and 
by die wounded .vi.ue of Iluree bim''elf. 

In the c'asi‘ of lluri'c Madhub, Bungsee's 
, evidence is su[>plemeiueii by lire piisoner’s 
; own confession Ixdore the Magistrate. 

! In that of .Madbrro, the linding of certain 
article'' of the stolen properly ( identified 
bv the pto^(‘c■ulion wiine''Sesi in his house 
«. otroboraie.s the approver Bungsee’s state- 
iiK'nt, and is snflicient to coiuict this pri- 
st »iier. 

In the case of b'^en. the approver’s 
cviileiu e is u»r roboiaietl by the linding of part 
ol the si(»ien property in his possession ; 
whrbi in that ('t I’liki'cT ( haml, the whole 
cirumistancev are so virongiy against him, 

. that tin y, wirh ihcr e\i ieiice above mcniion- 
etl, under bis coiniciitm jiisritiable, allhough 
he did not con)e''S to ihe Magistrate, as the 
Sessions Judge aj'pe.os to supfiose. 

With relereme to the prisoners whom 
I propose to acc]u.t. tlie ca.se must go before 
a second Juil.i^x.*, 

, 1 //. yustiK' yoik'<f>n. I concur with Mr. 
jiislitc (iltjver ttial the rei'oriled evidence is 
not siilfuieul to prove rhe gudt of the prison- 
ers Bvira K<»iai, Nudd>ear t 'hand. Kalecchurn, 
and Ihuon.uh. Tin' judee seems to have 
ctinnidert'd the e^ldcnce of die ap[)iover 
w line vs, t,orri>booiievl as it wav hy the finding 
ot certain proper t\ hni in a dry river, suffi- 
cient evivience. But rhiv. iliough good cor- 
roboration of the appnncr being one of the 
vl.icoitv, is no corrolxTaiion as against the pri- 
soners : and nncorroboratcii approver's evi- 
vience cannot be admitted as proof against 
other per.vons. 
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The 5 th May 1865 . 

Present : 

The Hon’ble K. |aik.‘'On aikl F. A. (ilowr. 
y lid i^ts. 

Insanity— Murder. 

(^)vieen Mussi. FoolIkc. 

Committed tiv the Dejuiiv ('<nnmi.\.'^ion< f t>t 
Kamfoop, and irud f>v the yudmal 
missioner of Asurw, on a tiotfot of 
murdet . 

Discussion as to insanity in tin- casr c‘t a p'-rsi.n 
charjjrd wiili inuulcr. 

Mr. yusiite (iiu'ei . -'I'lir ri‘[K)il c.ilual 
lor in Court's re.solmioii ol* tin* 2 <*ih J.t- 
nuarv last has now l)c«'n snl)initletl. anil l)\ 
it at least one jx/ml li.is been thoionelilx 
cleared up; ili.tt the woman I’ooi liee is no: 
j)regnanl. and ilnit lier staieinent i:) tin' 
Medic .d ()llKei. in the liist iusianco. was 
couseipientlN talse. 

As to In I being ‘insane.’ the e\hli-nie ol 
the C’i\d .Surgeon appe.U's to me alloee:h<-i 
ineonsisteni and unsaiistai :or\ . lie admits 
that I’oochee is compeleiii to manae-- 'die 
allau’s ol e\ei)-da\ iite, and lo l>e capable <») 
understanding the diricicnce be.wvtn ngiii 
and wioiig in maiieis i oinpai atic eh iiai.d 
inijiutlante. ailhoueh lie ihini.s hei mcap.iblc 
of proj»eil\ undei.siandmg tliai “minder" is 
a heinous cmne, i: is not lot tlr* ( ouri to 
aigui' the ijuc'siion. but 1 )r. ( 'laiK s ciew.s 
appear to be opposeil to tiiosi* ol .Medual 
OlliLcrs w lio lia\e m.ide tiie sul»jcet ot insamtx 
iheii pecuhat study. 

I'nder the i ii c umslrinees. howe\e), and 
bearing in mind ilie long time that lia^ 
clap.sed Sinn; the- woman was Mnien(.c -<1 i 
would eominule the lajntal sonteiKe lo one 
of iranspoitaiion toi lii<- 

Mr. yu'^toi yihk\'/; I I. om uf widi Mi. 
Justice (ilo^ci tha!. imdci all ihe cnium* 
Mantes of ihe case, the |)iisonei Poocliee 
i>hould be sentenced to tj aiisj»culation foi lilc. 


'i he i/di May 
Pi i sent ; 

The Ilon’ble V. (iUner. yud^c. 

Abduction. 

Queen rerius Modlioo raul. 
Committed hy the yoint Afiti'idnije, and 
tried by ihe Sessnais yudye of Mnina- 
pori\ on a iharye (f ohdintion. 

The aliduction of a minor girl, untU-r iG yi ar's of aget 
out of thccu.stiKiy of hei lacvful guardian, is punlshahle 
under Section 3G1 of the lY*aal Code. It i.s rutt ni-< essary 
tobuch a conviction that the abduction wab forcible. 


Tin.s appears to be a very clear case. It VoL III, 
is well proved that the prisoner carried off 
the child .\ladee, aged about live years, from 
the hou<e of her father, whilst that father 
was ab.sent, and when the mother, Musst. 
Kndh.iinonee, was the ciiild’s lawful guard- 
ian. It is proxcil al.so, although that is not 
necessary to ilns cumiction, that the carry- 
ing oiY wa.s loicible. 

'J’he prisoner does not deny having po.sscs- 
sion of ihe child, cir of marrying her almost 
immediatelt alteiwaids lo a ihird parly, but 
urge.s tliai all that he did was with the 
consent ol the child's father (liis own brother) 
to wliom he p.iid ilie greater poilion of the 
marriage dowry. 

I'his is simple assertion, and even the 
piisonei's witnesses ilen\ the statement allo- 
geiliei . 

'riieie can be no dmilil that the juisoncr 
took a minor giil. under 1 (> \ears ol age. out 
ol the cusiodx ol liei lawful gu.irdian, and i.s. 
iheieioK*. punishable under Scclmn 3b 1 oi 
the I'enai (Ode. 

1 reject liic appeal. 


I’lie lyth .Ma\ I Sfis,. 

/b eseni . 

rile lion bh‘ I'h J.ickson and 1'. A. (ilovei, 
y n dyes. 

Disputes regarding possession of land, &c. 

(.^)u<*en 7'tiai\ ‘I a mull Kov. 

tun jias'.in” an judn in a laso ot dispviti’d pnsst*'.- 
si<^n oj land, flir juoi t diiit' « nji)inrtl l>y St < tmn 

ul the hI ( nniiMiil I’locecluic blioulil be cairicd 

nut. 

'I'ni Kf appears lo have been a dispute 
beiw(‘en 'rar.isoondoree Jhemoncea, and her 
son Seetaiialh Koy, regarding tlic posse.ssion 
of a Cuiclieiy Faree. 'J'he Police, apjuc- 
bending a breach of the peace, went to the 
sjiol. and the mailer ended by .several persons 
on both sides being charged with the offence 
of I'ida'A'ful Assembly. The Magistrate ac- 
quiued them, but he at the .same time direct- 
ed that one of the two disfmling parties, who, 
ihe thought, wa.s proved by the evidence to 
j have been in previous ptis.session, should be 
, rc-placcd in po.sscssion of the Cuicheiy by 
the Police, and retained in posseasion. 
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This order is now complained of ibcfore 
118 as iliega). The order in question could 
only have been passed under Section 319 of 
the Procedure (’ode, and, before (>assing such 
an order, the Procedure enjoined by that 
Section should be carried out. But it is evi- 
dent that no juoceeding has been recorded : 
no notice has been served on the parties, and 
therefore the order passed is illegal. 

It is set aside, and the Magistrate is 
directed to proceed according to law. 


property in their possession, the presumption 
of law is, that they were participators in the 
dacoity, and not merely receivers. 


The nth May 1865. 

Present : 

The Hon’ble F. A. Glover, 

Judge. 

Illegal gratification (to influence the doing of 
official acts). 


Queen versus Kaleechurn Serishtadar. 


I’he 6ih May 1865. 

Present : 

The Hon’blc P. A. (Mover, Jud^e, 

Dacoity — Presumption of participation in. 

(^ueen versus Cassy Mid and Sree C’hurn Mul. 

Committed hy the Deputy Magistrate of 
Paneoorah, and tried hy the Sessions 
Jud^e of West Burdwatiy on a charge 
of dacoity, 

When art* found, within six hours of the 

commission (»f a ilanutv. with puUions «»f the ptundeied 
property in thi ir jK»sM >Mon, the presumption of latv is, 
that they are participators in the* dacoity, and not merely 
receivers. 

1’hk prisoners in this case were arrested 
by a choNtkcfdar very early in the morn- 
ing us he was going his rounds on suspicion. 
He desired them to go with him to the 
thannah, and rmally, with the assistance of 
the two other ghalwals. compelled them to 
go there, refusing money and ornaments as 
bribes to let them go. 

On ihetr arrival at the ibannab, various or- 
naments and other things were found on their 
persons, winch the prosecutor afterwards 
came lorwaid and identitied as part of the 
property stolen from him by a band of da- 
coils the night before their arrest. 

The finding of lhc.se ornaments, Ac., on 
the prisoners, and their idcntificatjoti as 
the properly of the prosecutor, are points 
very clearly and satisfactorily proved by the 
evidence ot several witnesses. The defence 
is altogether unsubstantiated, and out of a 
dozen witnesses not one is able to say a word 
In favor of cither prisoner. 

1 di,Hmiss the appeal therefore ; but the con- 
viction ought to have been as desired by the 
Assessors in the first Court. When persons 
are found within six hours of the commission 
erf a dacoity with portions of the plundered 


Committed hy the Magistrate, and tried hy the 

Sessions Judge of Sarun, on a charge of 

taking bribes. 

The taking*- of a gratification by a Serishtadar to 
influence a Principal Sudder Ameen in his decisions, is 
suflficient to u Icpal conviction, whether the Serishtadar 
did or did not influence or try to influence the Principal 
Sudder Ameen. 

Thf, appellant has been convicted by the 
Magistrate and Sessions Judge of taking 
bribes under Section 161 of the Penal Code ; 
and this Court is now prayed to exercise the 
power given to it by Section 404 of the 
Code of Criminal Procedure, and to call for 
the record. 

With the strength or weakness of the evi- 
dence on which the prisoner has been con- 
victed by the Lower (.’ouris, 1 have nothing 
to do; the only question is, whether there 
has been, in their proceedings, any error of 
Uw which calls for this Court’s interference. 

Mr. Allen, for the appellant, contends that 
his client has been convicted under Section 
161 of “doing an official act,*' whereas 
it has been amply proved, by the sworn de- 
position of the i*rincipal Sudder Ameen him- 
self, that the prisoner never influenced, or 
attempted to influence, him in any way re- 
garding his official acts. But on this I 
observe, in the first place, that the prisoner 
has been convicted of receiving illegal re- 
muneration for doing “official acts," which 
had no connection whatever with his imme- 
diate superior, the Principal Sudder Ameen, 
such as receiving small sums for the filing 
of vakaiulnamahs, petitions, &c. 

But. had the conviction been solely for 
receiving Illegal gratifications for influenc- 
ing the Principal Sudder Ameen’s decisions, 
it would have held good, whether the 
actual influence were exercised or not. The 
latter |>arl of ilie e.xplanation of Section 
i6i expressly mentions that “a person who 
** receives a gratification as a motive for doing 
** what he does not intend to do^ or as a re« 
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ward for what he has not done.” is equally 
liable. And Illustration V explains th-at 
a person who induces another erroneously 
to believe that he has influence. <S:c., is pun* 
ishable under the Section. ^ 

So that it would be immaterial whether i 
the appellant in this case did or d»d not ! 
influence, or try to influence, the Principal I 
Sudder Amecn. It would be suflicient to 
a lei^al conviction that he took a p:ratilica- * 
tion for that avowed purpose, and the words 
of the Section, as explained by ilte t om- 
meniary and Illustration, include both doing 
and pretending to do. 

It is objected, further, that llicro is no 
proof that the appellant either did influence. ! 
or intended to intluence, ibe Princijial Sudder i 
Amcen as Sen'sh/adtir. granting this, 

it is quite clear that those who j»aiil him 
did so, not in his indiviilual capacity, but 
as one holding an office which gave him 
access to the Presiding Judge ; and that they , 
were induced to do so in the hope that his 
influence, as Scrishiadar, would be exercised , 
on their behalf. 

Ft appeals to me. iherofore, that, on the . 
Eppellant’.s pleader'^ own showing, theic is! 
no legal ground for appeal in this tase, and i 
that there is no necessity for sending for i 
the record. ' 


'riie 1 ah May i S65. 

Presi’tit : 

The Ilon'ble K. Jackson and F. A. Cihnei. 

y ud^cs. 

Murder. 

Queen versus Peter Kam 'rhaj>pa. 

Committed hy ihe A\sis!aiti 

er of Chfrrnpoonjec, and tried by the 
' Sessions yndge of Sylhet, on a < hai\i^e 
0/ murder. 

Case of conviction <»f murder on the confession of 
the accused, tofjether with evidence as to his condurt 
both before and after the murder. 

Mr. yusiice Glover . — The Court's final 
order in this cawe has now been delayed for 
nearly five months, in consequence of the ab- 
sence of the two Kuropean witnesses, whose 
evidence this Court wished to have recorded. 

There appears from the Sessions Judge’.s ; 
statement to be no immediate prospect of j 
these witnesses* return to Sylhet or Cherra- 


poonjee : and, as the pi isoncr has been so 
long under sentence, 1 think the case should 
he dispose<l of at once on the evidence as it 
stands. 

The circumstances lui\e already been de- 
tailed. Against the: prisoner arc the proved 
facts, dial he and the deceased (either his 
wile oi his most less, the witnesses speak of 
both terms indificieiiil) ) had, for some lime 
past, livc‘d on had tenns ; that ho had ill- 
treated her on varuius occ.isions : and that she 
hail iU last been obliged to flee for refuge 
to the hou.-o of witness No. i ; that he had 
been till ned out of canlonnienlsiiuonsequencc 
of his violent helnniour, and that he had 
openly threatened to kill both his wife and her 
temporary paramour. It is provcil. moreover, 
diat, on the night of the imiider, there was a 
light in the piisonei '.s house: and that shortly 
before he had been seen hanging about the 
cantonment. 

'Phe deceased was found l\iiig, W'ith her 
throat cut. and cjuiie dead, in liont of her 
paiamoui’s house. < hi ih.u \\ ilncss’s return 
ht»m ieithing water, siiqucion immediately 
attaeheii to the juisoiKi. and a parly of 
sipahees was .sent U> seaich for and appre- 
hend him. 'Plie) piov ceded as far as .Myiung, 
where, after some liouhlc, th(‘y found the 
piisonei eoiuealcil in a stable. On being 
i)iought before the I'dnopean gentlemen, who 
chanced to be stopping at the Myrung dfik 
bungalow at the linu*, he iulniilled at once 
freely and fully that he had murdered hi.s 
wife out of revenge fur her having deserted 
him. 

'Phis confession might not have been per 
se sujrnieiil evidence ai/ainst the j)risoner, 
even it the gentleman before whom it was 
made had been [ireseail at tlie trial ; hut 
that It was made, and at iiie lime, and under 
the < ii\ umsiunces stated, i.s admitted by ihc 
prisoner himself in his .statement to ihe Assist- 
ant Magistrate. 1P'> excuse wa^^, that be was 
drunk at lire time, and did not know’ what he 
was sajing: a plea completely disproved by 
the evidence of the sipahees w ho depo.se that 
the pii.soner was pcifcLtly .sober at the lime 
he made his confes‘.i<>n. 

'Faking all liic evidence together, I have 
no doubt (A the prisoner's guilt, and wVnild 
confinn the sentence of deatli passed on him 
by tlie Ses.sioiis Judge. 

jl/r. yustue yatkytfi. ^-'1 he prisoner is 
charged with the murder of his wife. 'I'he 
parlies lived in the ."Sylhet Cantonments, it 
is proved that his wife had been forced to 
leave his house hv liis ill-irealinej>i ol her, 

Cr. 22. 
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VoL III. iJircats of taking' l»er life. She had 

in consc(iuence ;.,^onc lo the house of another 
tnan, and was living villi him. It is in 
evidence lliat lie had heen heard frequently 
to threaten to take the lives of both his 
vife and the man villi vhorn she was living. 


The 1 2th May 1865, 

Present : 

The I Ion 'hie K. Jackson and F. A. Glover, 
Judges. 


One niglit his vife v 


throat tnl. Susfiicion falling on the prisoner, 
and lie not being fouml at his usual haunts, 


lorn she was living. ». .. r...r r . 

w fr.niwl with tu^r of private defence of property ag^amst a 

as lound with Iitr thief, resultino- in his death. 


thief, resulting in his death. 

(.)ueen 7 ’ersus Kurrim liiix. 


Captain Omnranney, of the 44th N. L, sent 
a party of sepoys lo seaixb for the prisoner, 
on ibe load by whi( h it might be expected 
tliat he would aUcmpl lo escape. 'I'hese 
sepoys founil ibe ])risoner some miles from 
Svlhel trying lo conceal himself in a stable, 
'rhey seized him, and depose that they look 
him before I >r, Hrovne and Ideul. Nichol- 


Committed by the Joint Magisirate, and tried 
by the Sessions Judge of Dinagepore., on 
a iharge of eulpahte homicide not amount- 
ing to murder. 

('.'ise of fXfrci‘'C of ri^ht of private defence of property 
aj^.iinit a thief, who was seized in the act of committing 
a huf^lary in the house of the accused. 


son wbo weie at the bungalow close i 'I'liF Sessions Judge bas convicted the 

b), and before ibem the jirisoncr admitted ' prisoner of culpable homicide not ainounling 

lhat be bad murdeied his wile b\ c utting - to murder, and sentenced liim to three years* 

her throat, before the .Magistrate, tlie pri- ! simple imjnisonnient. 

soner again a«lmitted lhat In; ha<l told ilicse | It apjiears that be seized a thief in the 
geiulcmen and the s<‘poNs that he had miir- | act of committing a burglary in bis house, 
(lered his wife ; but he then said that he ■ and that the iliief was found, on the villagers 

was tlrunk vhen lie had nuule that .stale- 1 assembling, to be death I'lie prisoner .says 

inent. 'I he sepoys, lio\\e\cr. prove ver\ i that be strut k the thief one blow' with a 

( learly lhat he vas not tlrunk, but sober, j lathee : but the Sessions Judge and the As- 
'I'ho case has been tlelayetl lo obtain the | sessors disbelievetl this, as the medical man, 
tnideiKC of the two I'.nglish gentlemen ; but ! who cxaminetl the body (as the Sessions 
it appears that the) liad been^ 01 tiered to! Judge reports), tleposetl that tleath resulted 

the bht)Olan Dooavs on jnililic tlul\, anti ; from strangulation. We find, on looking at 

no slt'ps baNe I'een taken b\ the Sessions this repoil and deposition, lhat the thief’s 
Jutlge to enforce their attetulaiue as soon * ileatli was causctl l)y suflocation ; and there 
as ilieir public tiuties would admit oi it. seems to be 110 tloubl, from the evidence, that 
In my opinion, the ecivhmce of the vitnes.ses. the act of the prisoner in seizing and hold- 
who were examined at the tiial, is quite ' ing the thief, whose face was downwards, as 
sutheient to prove, without a sliadow f>f a he was gelling into the house, causetl the 
doubt, that the prisoner tiul murtlei . suflocation. We are not sati.sfied that, in 

'J’here is no leason to distrust the dejiosi- exercising bis right of private defence of 
lions of the sepoxs, the more so as the pii- piopcrtx against the thief, the ])risontT ex- 
soncr has himself admitted that they have cc*edcd the jirovision of the law, and wc, 
correctly deposed to what be saiil. 'Fbe therefore, accpiil the prisoner, and direct his 
prisoner was heard t(x ba\e constantly threat- release. 

cned to take his wile's life. He was seen. 


in Sylhcl the day before ilte minder, and 
admits to the Magistrate that he was there. ■ 
1 Ic was fomul short Iv after the nvnrder evideiu- 


I be islh .May 1865. 
Present : 


ly allc’mpliug to escape, and there seems to , The llon lde G. C ampbell, E. Jackson, and 
l>c reason to beliexe that, in order to cfi'ccl ' F. A. Glover, Judges, 


his CsScape. lie set his iiousc on tire. 

1 constdei the oflence of culpable homicide 
amounting to mnrder clearly proved against 
tlic prisoner : and. seeing no reason for miti- 
gation of pumshment, wouid confirm the capi- 
tal sentence passed on him. 


False chargee of Dacoity (by woman). 

(Iiicen 7 't rsus Naihoo Doss and others. 

Committed by the Joint Magistrate^ and 
tried ly the Sessions Judge of Midna* 
pore, on a charge of instituting a false 
criminal proceeding on a false charge and 
giving false eiidence. 


DijK:u«i»ion as to the punishment sufficient for women 
chars^ with brini^ing a false chartfe of dacoity. 
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J/r. yustke Glover , — I have gone 
through the evidence recorded in this case, 
and see no reason to interfere with the co- 
victions. It is. I think, clearly proved that 
there was no dacoity, and that the piisoneis 
made the false statements charged against 
them — the prisoner Kathoo, with a view 
to revenge himself on those of the villagers 
who were opposed to his continuance in the 
sirdarship, and had just succeeded in ousting 
him from it. 

I think also that the sentence passed upon 
Nathoo is, umler the circumstances, not too 
severe. 

Hut I would reduce the punishment inflicted 
on the two women. One is the wife, the 
other the relative of Xaihoo; and they were, 
doubtless, the former es])ccially, very much 
under Ins influence, and could scaiccly he 
called free agents. 

I propose to sentence the wife to one yeai’s 
rigorous imprisonmeni. and ( )jahn, the reia« 
live, to eighteen months. The judge, I ob- 
serve. has given lu‘r the higiiCNl senl«‘nce 
allowed by law, rvc.. three )eajs. 

With respect to these two women the case 
must he lai<l before another Judge. 

^fr. Ju 'itiic yiuk^im. 1 would not inter- 
fere with the senieiues passed upon these two 
women. They look loa<lmg p.irls in the 
offence of wliich they Iiave been tommilted. 
rv'e., bringing a false charge f>t dacoiiy. d'he 
one went to the thanna. and gave llie police 
the first information of the false dacoity, and 
tlie second received some of the juoperty from 
the owners, and declared that the poisons 
who had been falsely chargetl with dacoity 
placed those things in her liouse. 'I'lie 
motive for llieir conduct is clearly proveii. 

1 would confuin the sen'ences passed, which 
do not. 10 my mind, apj»car heav\ for the 
serious offence of wlneh the prisoners have 
been guilty, and iIjc part they took in it. 

Mr. yustiif Camphell . dhe fiffencc is 
very' heinous, and in some such cases women 
are as had or \vor,se than men. Hut as in this 
case the Sessions judge who tried the case 
distinctly records his opinion that the women 
acted under the influence of the male head 
of the family, Naihoo, and considering the 
reason in the consideration shown by English 
Law for wives committing offences under the 
influence and in presence of their husbands, 
I think that, upon the whole, the sentences 
proposed by >Ir. Justice (/lover for the 
women are sufficient, and I would reduce 
them accordingly. 


The 15th May 1865. Vol 

Prrst'nl : 

■ The Hon'ble F. A. (ilovcr, ytfdge. 

Uttering Forgery— Contemporaneous Sen- 
tences. 

()ucen .Mohesh ('hiimlcr Sircar. 

Commitit'd hv the J/i;;*/.'// 1//<% aud tried hy 

the Sessions Jn'l^e »>t' ye ssorr, on n charge 

of Fo! i:^er \\ 

'I'hp i»fft’ncc «>f ulltMiny forjjeit tiocumonts require* in 
thi‘; countiy tt» l>r pnnislu'd \viU\ tin* ^t•vcMt•st punish- 
ment iillovvetl l»y Law. 

C’ontemporaiuMms M-ntenres are nf)t justified by the 
Prnal (\)do. 

d’nAT the prisoner prcsentt‘d the tw'o forg- 
ed mooktcarnainahs, there can. of course, 
he no (jncstion. lie admits lliat he did so, 
an<l atlmiis that the documents were forged ; 
the tjuestion is, whether he knewv the fact 
at the time of so ]uesenting them. 

I agree will) I lie S»‘ssions Judge that tlie 
ptesiiniption is agamst him. lie supple- 
mented tin* forged mookte.irnamahs liy a 
wilfull\ false statement, that he was ac<juaint- 
ed with the witnesses who came in to allc.st 
the execution ol tlie mooktearnamalis, and 
so induced the ]»iesiding ollicei to credit the 
do( umeiits lliemselves. 

lie has failcil to piove that these mook- 
tearnainahs were sent to him hy the parlies 
who are said to have executed them, or in 
any way to lehnt the j>resuni{»lion of fraud, 
which tlie presenting of such documents, 
under llic circumstances of this ca.se, gives 
rise to. 

I consbler the evidence* sufficient for con- 
viction, hut on the se<ond K.i'imW only. 

1'here is no evidence at all to prove that 
the prisoner a< tually exc‘ciited the forgeries, 
whilst there is very strong presumptive proof 
that he iuu*rc*<l tliem, knowing llicm to be 
forgerie.s. I would lud inlerfcMo with the 
.sentenc e of seven \ ears' transportation which 
the Sessions Judge has passed. 'Mie offence 
would be a verv grave one anywhere, but 
in this country it refjuires to he repressed 
with the severest jiunislnnenl allowed by 
law. 

Hut the Sessions Judges should he told 
that conicmponineous sentences arc nowhere 
justified hy the l^enal Code ; and that, if 
he considered the prisoner's guilt proved on 
both counts, he should either iiave apportion* 
ed the punishment between the two, or have 
inflicted the full amount under the first 
head of the charge, leaving the second un- 
puni.shed. 
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The 15111 May 1865. 

pjvu'u/ : 

The Hon 'hie O. r'ainpbcll, Judf^e. 

Trial by Jury— Foreigners. 

Queen 7 'ersns John Londley. 

Commitied hy the Mayistraie^ and tried by 
the Offitiatin^ Add it ion at Sessions Judge 
of liooghtw on a tharge of voluntarily 
musing griannis hurl. . 

UcquirciTients of tht* law with to the by 

Jury of a slranjjcr and a fon i^ner. 

'j'liK main pciNt ol tin* prisoner’s j»ctition of 
apj)cal is, that he, a slranj^er and a foreigner, 
^vas tried hy a jury igiifirant of his language 
anti his ^vays, aiul liad not a fair trial : in 
fact, he (lainis the privilegt-s gi\en hy the 
law to persons so siiuated, and to which, as 
I have hefoie observed, he lias a right. 

lint I fiiul it (juite iiupossihle lo ascertain 
from lilt' ret tad wj.'eiljer the provisions of 
the law weie (f)inpl!ed wuh. J cati find 
nolhitig hut a Hen;: dv*e list ol the naint's of 
the jury, whit h no one can rea.l nitelligil)ly. 

'I'lie piisoner is- /a/, ejititled, under Sec- 
tion 3^3. to h(‘ tried Ity a jnr\, of which at 
least one-hall are I'anopeans or Arrneniarts, 
2 udl\\ - hndor Section 34<;, tiie jury must 
he summonc.'d and drawn in such a way that, 
while at least oiu'-half must he of those 
classes (that i^, the numhc'r being uncwc'n, 
the niajofitv >, he m.iv not iinprohal>l\ have 
more than the necoN.-arv tnajoritv of his own 
class, it, alter the ftdl mindwr ol that class 
has been drawn, those tollowing happen to 
be drawn of that c Lon from annmg the panel 
of ecpial nnmbeis of either class prescribed 
by this Section. 

Srdly. ruder tion 343, he* has .a right 
of challenge of c\u h juror, and must be 
asked if he has any (jb'jection to each, and 
if, as lie savs, thev wcu' all landsmen and 
persons unlikely to inulerstand him. to the 
exclusion of all the Ship Tajaains and such 
like who couUl, it iv possible that such an 
objection might haw been allowed likely 
to cause prejudiee .igaiust him. 

J must call ou tin* Sessions judge to cer- 
tify whethei all iheso u*4|uircMneuiN of the 
law were complied with, aud how, jf they 
were. He will also be so gf>od as to ecnify 
in Ivnglish the' u,\mes of the* special panel 
$un)monc*cl tor this trial uruler .'section 34c). 
the names of all the i>ersons drawn by lot 
frotii the panel, the order in which thev 
W'cre drawn, the persons wlio were challeng- 
itdf if any, and the decision ]»assed on each 
challenge^ and the name, roll, and profession 


of each Jaror by whom the prisoner was 
tried. 


The 15th May 1865. 

! Present : 

j The Hon'ble E. Jackson and F. A. Glover^ 

; Judges. 

I Robbery. 

Queen versus Ruhman Khan, Hosseinee 
Khan, and Jehan Khan. 

j Committed hy the Deputy Magistrate of 
No 7 vadha, and tried by the Sessions 
i Judge of Behat y on a charge of cheats 
ing and robbery y ^c. 

Discussion as to U'hat constitutes roV)bcry, 

Afr. Justice Jackson.- 1 think that the 
Judge is wMong in this case to convict the 
piwoners of lohbery. 

; Jt is true that the witne.ss to the theft 
! depo.scs that when the w'itnes.s follow-ed the 
I prisoners and began to cry out, one of them 
. struck the witness with a stick, but this does 
I not constitute the offence of lobbcrv. 

; 'The prisoner, who .struck the blow% did 
, not, in tiie vvoids of the law, in attempting to 
: carry away propeity obtained by the theft, 
for that end strike the blow. I would alter 
the c'onviciion from lobbciy to theft. 

My irnjircssion, too, is. That the sergence is 
I not commensurate with the nature of the 
offence commiilcd. I would reduce it to two 
years’ rigorous imprisonment against the pri- 
.s(»ners Ruhman and Hosseinee, and confirm 
, that of two vears passed on jehan Khan. 

A/r. Just it e (itorrr. J concur with Mr. 
justice jackson in altering this conviction 
ami sentence, but J do .so on the ground that 
there is no proof of the assault with the tat- 
tec. One witness, the woman Anloja, states 
that, on her following the piisoner.s, begging 
for the restoration of her properly, one of 
them struck her with, a lattee. but the other 
says nothing at all about it : on the contrary, 

’ her evidence temls clearly lo show that, 
after the articles were snatched from the 
woman by the thieves, the latter went off 
at once, and that no further violence was 
attempted. Had there been any reliable 
proof of the blow. 1 should have consi- 
dered the offence as robbery, as the violence 
^ would have been used to facilitate the carry- 
! ing away of the profvertv stolen. 

Hut as the utmost proved against the 
prisoner is, ih,it tiie property was snatched 
away from the owners, and "as this did not 
cause “ fear of present instant death and 
violence,” the offence is reduced to theft o&if. 
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The t5th May 1865. 

Present : 

The Hon'ble F. A. Glover, yudge. 

Abdttctioo of minor ifirl with intent to 
marry, &c. 

Queen versus Koordan Sing and Mohun Sing. 

Committed by the Assistant Commissioner ^ 
and tried by the Deputy Commissioner of 
Cachary on a charge of abduction with 
intent to marry, &fi . 

The abduction of a pirl under 16 years <»f ape with 
intent to marry, &c., without the consent of her lawful 
puardian, is punishable under Sections 363 and 3r>6 t»f 
the Penal Code. 'I'he consent of the kidnapped person 
is immaterial, nor is it necessary to sh<iw that the takinp 
or cnticinp away was by force or fraud. 

That the prisoner Koordan Sing carried 
off a girl, Shabah Sairna, she being a minor 
under 16 years of age, to the house of the 
other prisoner Mohun Sing, is not denied by 
either. i 

I'he defence of Koordan is, ihat ihc giil 
came to him \Nillingly, and that lie had per- 
mission to take her, as well as assistance in 
doing so, from Khela Sing’s wife. Mohun 
Sing denies dial he knew iluU the girl had 
been kiilnapped. 

Now, the lawful guardian of the girl for 
the time being was Khela Sing, i»i whose 
house Shabah Saima was, wiih die permis- 
sion of her parenis, re.siding. It was with- 
out his consent that she w'as taken away, and 
the consent of the kuinapjied person would 
be immaterial. Nor would it be necessary to 
show that die taking or emicing was carried 
out by means of force or fraud. 

It seems to me that, from the prisoner’s 
own admissions, he has been rightly convict- 
ed ; and whether the girl ultimately conscnied 
to cohabit wiih him, a« he .say.s, or whedier 
she, though soliciied to do so, refused, as she 
herself says, he still comes under the pro- 
visions of Sections 363 and 3f»b of the Pena! 
Code. 

The other prisoner i.s shown by the evi- 
dence to have known that Shabah Saima was 
brought to his house without the con.scnt of 
her parents or guardians, and to have aided 
in keeping her concealed. 

But, taking alt the circumstances of the 
case into consideration, the fact of the girl's 
having, noiwuhstanding her assertions to 
the contrary, apparent! v willingly cohabited 
With the prisfmer Koordan, and remained 
without objection in his house, I think that 
a less severe sentence than that passed by 


the Deputy Oottitulisloner will meet the fH |fl« 
requirements of justice. 

1 would commute the sentence of Koordan 
(o two years, and that on Mohun Singh to 
nine months’ rigorous imprisonment respec- 
tively. 


The 15th May 1865. 

Present : 

The flon’ble E. Jackson and F. A, Glover, 
Judges, 

Death— Women' (carrying). 

(J(uecn versus I'epoo, 

Committed by the Joint Alagistratey and 
tried by the Sessions Judge of Rung^ 
pore, on a charge of witful murder. 

A woman, beinjf quick with child, is exempt from 
ciipital punishment. 

Thk pri.soner confes.sed to the Joint Ma- 
gistrate and to the Sc.^^sions Judge, and there 
cannot be the .'jliglitesl doubt of her guilt. 

The evidence shows that she had never 
been, nor was at the lime, insane or Irre- 
sponsible for her actions, and, under ordinary 
circumstances, we should have had no hesita- 
tion In conlirming the sentence of death (to 
be carried out after delivery) passed on her 
by the Sessions Judge. 

Pm the prisoner is quick with child, and 
such a Slate is alwats held to be a bar to 
eventual crqiital punishment. Follow-ing the 
usual precedents, therefore, we commute the 
sentence of death to that of transportation 
for life. 

The i8ih May 18(15. 

Present : 

The Hon'ble F.. Jackson and F. A. Glover, 
Judges. 

False Evidence (Punishment forb-Plea of 
guilty. 

Queen 7 'ersus Unn(x> I^aioonee and another. 

Committed by the Assistant Commissioner^ 
and tried by the Deputy Commissioner 
of Cachar, on a charge of false evi- 
dence. 

What wa"* hfid to h»* a sufficient punishment in a ease 
of false evidence in which the priM/iiers pleaded guilty 
tnyfore the Sc'if»sions 0>urt. 

Mr. Justice Gloi'er. As brnh the prison- 
ers pleaded guilty before the Sessions Court, 
the only question is about the sentence. 
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I think, under the circumstances, that five | Mr, yustice yackson , — This prisoner has 
years* rigorous imprisonment is too severe a , been convicted of waging war against the 
punishment. Not that I concur in the doc- j Munipore Rajah, an Asiatic Sovereign in 
trine that a man pleading gnilly to a charge alliance with the Queen, and under Section 
of perjury before the Sessions Court is , 125 of the Penal Code has been sentenced to 
entitled to any diminution of his sentence ; | ten years' transportation, 
for that would, in my opinion, he bolding j 
out an inducement to unprincipled persons | 
to take their chance of being found out when 


giving false evidence in a Court ot first 
instance, on the assurance thai, if they ad- 
mitted their guilt at the Sessions, a “ torus 
p(enitentiiv" would lx* afforded them, and they 
escape nearly scot-free. i 

Put the recoid in this case docs not dis- 1 


In the first place, as regards the sentence, 
I have to remark that it is illegal. The 
punishment for ’.he offence in the Penal Code 
is transportation for life, or imprisonment of 
. either descrijition, which may extend to seven 
; yeais. 'Pransjioriation for ten years, conse- 
! (juenily, cannot be inflicted. I'he sentence 
must be either transportation for the pri- 

I . . -1111 . • 1 soncr’s whole life, or imprisonment not be- 

closc any thing particularly bail against either I _ 1 , , ,1 1 

^ j T I ■ 1 . I 1 r ■ i vond seven years commiiiable to transporta- 

pn.soner, and I think that the ends of justice 1 r .1 ' . . 1 

.• 1* I 1 . Cl ' lion for the same tienod. 

will be amply satisfied by a sentence of three i ^ 

years’ rigorous imprisonment instead of five. [ In the second place, as re.spects the con- 
I'he papers must go before another judge. | viction, the jjrisoner complains that he cited 
A/r. yustirr yathou. I concur in the mi- 
tigation of seiilciu c proposed by niy colleague. 

'Phree years’ rigorous imprisonment will satis- 
fy the ends of justice. 'The pri.soners claim 
to be ac(|uilted, because, although they at 


nunieious witnesses to prove that, at the 
lime it is alleged that he accompanied the 
exfiediiion into Munipore. he was absent on 
a fiilgrimage at Dacca and Prindabun. The 
Magistrate refused to summon his witnesses 


first denied their relationship, they afterwards ■ unless the pri.soner deposited rupees 50 for 
admitted it. 'I'ho facts are. that the prisoner j the expenses of each witness from Dacca, 
Unnoo brought a charge of arson, and, to i and rupees 200 for each witness from Brin- 
piove it, examined the other pr soner, a police 1 dabiin. 

constable, named I ukhi.an.. Heins repealetl- ! .fatnesses 

ly asked wbedier tbey Nve.e .elated to ea. I. examined. The 


Other, they at lirsl denied any relationship, . 
and then alleged only a distant cousinshiji, 
while it is pioved, and in the Sessions ( ourl 
admitted by them, that they arc uncle ami 
nephew. 

I would note that, in case of giving false 
evidence, the record of the case in which 
the evidence was given sliould always bo 


i prisoner complains that the (Jovernment had 
i already attached the whole of his estate and 
sold it. and that he was, therefore, unable to 
detray the expenses of the witnesses. This 
aitachnient and sale look place under the 
provisions of Sections 183, 1S4 and 185 of 
the rrocedure C'ode; the prisoner, not ap- 
pearing within two years of the date of the 


sent up. which has not been done m this pro- 

instance. • ... r 


'Fhc 19th May 1S65. 

Pnsenl : 

The Ilon’ble E. Jackson and F. A. (Hover, 
yuitgrs. 

Waging War with Power in alliance with 
the Queen ^Punishment for) 


ceeds of the sale. The only question is, 
whether his conviction and sentence can stand, 
when his witnesses have not been examined. 

' The Magistrate was of opinion that these 
j witnesses were cited by the prisoner for the 
! purpose of vexation and delay, and hence he 
! pm in force the provisions of Section 228 
; of the Procedure ('ode. The Sessions Judge 
' was of opinion that ihe Magistrate acted with 


(Jiueon 7'ersys Keifa Singh. di.scretion ; that the witness would not 

j have said anything in favor of the prisoners 
Committed hv the Assis/itn/ ' unless ihcy. spoke with certainty, and this itwas, 

and tried hv ihe Deputy Commissioner he thouglu. next to impossible that they could 
oj Carhiir, on a charge of roaging ir tir have tione ; that the prisoner did go to Dacca 
trith an Asiatic Poiver in alliance rr’/M lor Prindabun undoubtedly. Put the point was, 
ihe Queen, whether he went before or after the expedition 

Puninhinent for th« offenw of waginir war with an ; ^lunipore , and the prisoner’s acts in abs- 
Asiatic Powerr in atiiance with thr Queen, j conding and allowing his property lobe set up 
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to sale, prove that he ^vent after that expe- 
dition, oihcnvise he would have protcsietl 
against the attachment and sale, or some of 
his managers would have ]>rote>ted on Ins be- 
half. 

1 think it would ha\e been belter had the 
Sessions Judge sent for and examined some 
few of the prisoner’s witnesses, even though 
the (.iovernmenl had to pay their expenses. 
lUit the course taken b\ the Magistrate and 
the Sessions judge vas not against the law, 
though it is a course which should ne\er be 
adopted except on extraordinary occasions. 

If there was, in nn mimh an\ doubt as 
to the prisoner's guilt. I would ha\e ]>ul in 
force the provisions of Section 422 id' the 
I’enal Code, and directed some of the wit- 
nesses named by the prisoner to be e.xaiuin- j 
ed. Hut tlie reasons given b\ the Sessions j 
Jiiilge are, in my opinion, on the fact o1 | 
prisoner's absence on pilgnni.ige, iiuile con- | 
elusive; and it is quite certain that. e\en d 
the witnesses did depose to the piisouei's | 
jiresence at Dacca at the time in (piestion. ! 
they would not be believed. I commute ; 
the sentence to .seven \eais' transportation. | 

Mr, yu,\tHe (rlo7'it. 1 concui with Mr.: 
Justice Jackson in upholding this ion\iction. I 

'1 he sentence of ten veais’ transportation, 
under .Section 125 ol the Penal Code, is ille- 
gal. Hut as, under Section 411^ of the Co<le of 
Criminal Proceilure, this Court has the power, 
on a]>pcal. of alteiing or leversing an\ fitid- 
ing or .sentence, so long as the punishment 
be not enhanced : and as. under the circum- 
stances, 1 think that the lesser nunishment 


Mr. Justice Glover . — With the convic- 
tion of the pri.soner for theft this Court can- 
not interfere. The evidence w as clearly and 
I properly laid before the Jury, and on that 
! evidence they convicted the juisoner. 

Hut the punishment inflicted under Section 
j 75 of the Penal Code, r /c.. five years’ rigorous 
1 imprisonment, is illegal, inasmuch as that 
I Section lefers to previous olTenccs coming 
I under Chapter XII. and Chajitcr XVil. of 
1 the Act. whilst the offences of which the 
]>ri.soner had been convicted were committed 
before llie Penal Code came into ojieration. 

I To justif} enhanced punishment under Sec- 
: turn 7s. both convictions must be of offences 
' ])unishable under the Penal Code, and, there- 
fore, committed after it came into force. 

Under Section 371) of the Penal Code, 
therefore, the highest punishment to which 
the jirisoner is liable would be three years’ 
rigorous impiisonment. and to that puni.sh- 
ment I propose to sentence him. 

Mr. Justitc JiJiksofi. I’hc Section under 
which the Sessions judge has enhanced the 
])uuishment in lonsequeucc of previous con- 
viction does not apply foi the reason assigned 
b\ m\ colleague. I therefore concur in the 
modification of the sentence w hich hcproposcs. 

I'hc 23rd May 1865. 

Present : 

Phe llon'ble h'. A. Clover, Judge. 

Using false evidence as true— Sections 196 
and 471, Penal Code. 

Queen versus Oodun Lall. 


VolllL 


awardahle under Section 125 ot the I’eiial 
Code is suliicieiit. con^'ideniig that the pri- 
soner has lost all his est.Ues, I concur in 
sentencing him to seven veais' rigorous im- 
prisonment, comimilah!'' under Section 59 
10 transportation foi a like period. 

The 22nd May 1865. | 

Present : 

The Hon’hle E. Jackson and V. A. (ilover. 
Judges. 

Enhancement of punishment under Sec- 
tion 75, Penal Code. 

Queen versus Moluck Chand Khalifa. 
Committed hy the Officiating Magistrate, and 
tried hy the Sessions Judge of Moorshe- 
dabady on a charge 0/ theft. 

To justify enhanced punishment under Section 75 
of the Penal Code on account of previous conviction, 
both convictions must l>c of offences punishable under 
Chapters XII. and XVH. of the Code, and committed 
after the Code came into operation. 


Committed hy the jlfagis/rate. and tried by 
the Sessions ytidge of Patna, on a charge 
of forruptlv using as tfue evidence known 
to he false. 

A perxjin wh(» uses in Court false dorumentH as true, 
liesnics swrariuff to thfir authenticity, may l>c convict- 
ed under Section of the Penal Code only, and not 
under Section 471 also. 

Thk prisoner in this case was found guilty 
by the Jury, under Section 196 of the Penal 
Code, of using, as true and genuine, certain 
evidence, to wit, sundry laggits, which he 
know to be false and fabricated. 

'The documents were fded by the prisoner, 
who was the putwaree of the jiroprictor in a 
suit under Act X. of 1859 brought against a 
ryot for arrears of rent. 

He now appeals, urging no less than ten 
grounds for having the conviction reversed 
as contrary to law. 

I'he ist. jrd, 4th, and jrM grounds require 
no notice ; indeed, the prisoner's vakeel aban- 
doned them as untenable. The 8th and 
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quoted by tlic prisoner’s Counsel, recites that 
a Court cannot compel a person to give evi- 
dence on oath, touching a bribe alleged to 
have been administered by himself. But there 
is nothing in the lav., 7 u<ie Kej>orts, W. P., 
1855, Part II., page 81, to prevent him giving 
suc h evidem e against the person bribed if he 
chose to do so. 

The witness, Nobin Chunder, could have 
refused to answer any (juestion lh.it would 
have criminated himself, and, as he elected to 
tell the \\hf)le story, he has. of course. lai<l 
himself open to a criminal information : but 
liis evidence was perfectly admissible, aiul 
the Sessions Judge was (juile right to receive it. 

'^Pbe second objec lion dependson the C Viiirl s 
determination of the third. And, with re- 
gard to this, I see reason todirierliom llic^ 
Sessic)ns jiulge. I have gone very c.irt'hdlv 
over all the evidence, anil, .iltliongh tluae aie 
doublle',s some small disc fcpaiu les observa- 
ble, ibc v aie not of a naline to throw susj»i- 
cion on the- evidence gein'rallv, which is 
csscnliallv con.Mistent and satistac buy. 'Phe 
A.ssistani Magistrate, who gf»t up the case 
for the .Sessions, slates the dillicully he had 
in indiuing the parties to come forward, and 
it is <|uite clear that there was neither inlim- 
tion ncu' desire to expose the oUenders, and 
that chance, which directed the As^'islanl 
Magistrate’s attention to a “ paiMgiajih ” in a 
local n.ilive newspaper, was tlie cause of the 
prosec ulicut. It is conlcauled for the prison- 
ers lliat this ’'paf agraph ’ was part of a cle- 
verly conliived plot, and that it vvas inserted 
in the expc'clalion of its le.nling to c*n(|iiir\ : 
but ibis is sim[)le assertion, rel»ulted bv the 
sworn te.siimony of the editor of the paper, 
who depo.se.s that he inserted the paragiaph 
himself, and on his own responsibility ; being 
aware of the truth of the facts therein staiccl, 
and that the prosecutor neither asked him to 
insert it, nor knew’ of its insertion. I mav 
mention here another objection urged by the 
appellant’s vakeel against the Assistant Ma- 
gistrate’s competence tc> set this prosectiiion 
going ; the objection is untenable, as the case 
was investigated by order of ibe agist rate, 
and hi.s .^ssislanl was merely an ollicer carry- 
ing out the orders of his ollicial superior. 

For the rest, the evidence distinctly proves 
that both oi the prisoners were present, and 
look pan in the receipt of the money ; and 
tliat the object of the bribe was the abandon- 
ment of a police case against one Mohima 
Chunder Kooiuhx), a ncjdicw of the prosccu- 
4or, which case, had it been carried out, would 


have enabled the police to search Nobin Chun- 
(Icr Koondoo's house, and to subject him to 
great imligniiy. I’be witnes.se.s who depose 
to these fac ts are men of substance and res- 
pectability in the town of Commercolly, and 
their eviilence is corroborated Liy the produc- 
tion of the gomastas and the jiroseculor’s 
account books, in which the item 300 rupees 
is entered 011 the day stated. These books 
are denounced by the [irisoners’ C’ounsel as 
false, and made up for the occasion ; but 
neither the prisoners’ vakeel in the Sessions 
C’ourt, nor tlie assessors themselves, who ac- 
quitted the piisoncis, could iind anything to 
object to on their appearance ; and even ‘if it 
be admitted llrat the smaller book might, from 

containing coinparalively few pages, have 
been written for the ])urpose of bolstering uj> 
the pie.seiii t barge, the same remark cannot 
a}>ply to the larger khaia hhai\ which be- 
longi'd to I'daieh’s mnfnijani't' establishment, 
and which coiilained hiiiubcds of entries, both 
before and after the date of the present trans- 
action. and aeaiiisl which nothing was alleged. 

'The evidence ailduced for the defence is 
ab.sohuclv woiililess, and 1 have no liesilation 
in agieeing with the Sessions Judge that both 
prisoners are guilty. 

It remains to be seen to what extent, and 
ibis brings me to the aj>pellanl’s sceoml ob- 
jection. 

With ri'g.ud to the Sub-Inspec tor, the con- 
viction under Section ifn of the IVnal C’ode 
I w.is right. He was a piiblie seivaiil, and he 
I took a graiilic aii(»n other iluin a legal rcinu- 
; nei.Uion foi doing, in the e.xerci'se of bis ofli- 
I c ial I line lions, a tavoi to the jiariv requiring it. 

I 1 1 the evidence is to be believed, there can be 
i no ]iossible doubt of the man's guilt under 
I Section in4. 

; Hut I do not see bow this Section can be 
I made to apjily to the ex-Na/ir, Obboy C’hurn 
; C’buckcTbiiliy. His part in the affair was 
that of a tnivaie individual, that is to say, 
ib.u the t.ivor to be accorded in return for the 
gratiheation wa^ not to lie done bv him in the 
exercise ot bis otlice functions, but by the 
, Police Inspector. 

rbe ofience of which be has been cornict- 
c'd wcnild seem to come under !^eclion 162 
of the (’ode. The prisciner accej)te(l for 
himself or for some other person a gratiti- 
caiion for inducing, by corrupt or illegal 
means, a public servant to forbear to do a 
ceilain official act. Hut as this offence is 
punishable with three years' imjuisonment of 
. cither descrijiiion, with or w ithout line equally 
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with one under Section 161, there is no 
reason for interfering with the F.ower C'ouri's 
order, further tlian loainend the C'alendar, and 
substitute Section ibj for Section lOi. 

'I’he 3otli May 1S65. 

Present : 

The Ilon'ble K. Jackson and F. A. Cflover, 
Judf^es. 

Accused f Right of, to cross-examine Wit- 
nesses). 

Q)ueen I'ersus Xobo t'oomar lianerjee. 
Referred under Sediitn y ?./ of the Code of 

Criminal Protedttre and Citcular Order 

Xo. /<V, dated I ^th yutv /‘Vo 7. 

Conviction <|uashod, flu* accused not hayini^ l»ccn 
allowed an oppottunity to txatninr ccitain witnesses. 

'Fins case has been sent up by the Ses- 
sions judge under Section 434 of the (’ode 
of (Tninnal Procedure. 

It appears that one Xobo ('nomar Itancr- 
jee was convitled l)y the Magistrate f»f i 
Howrah under Section 4^-3 of the iVnal 
C’ode, and sentenced to a fine of 50 rupet‘s, 
or. in default, a month's rigorous iinprisoir- 
ment, for misappropriating a piece of silk 
.said to be a j)art of a (juantily lost in the 
C’vclone. 

'J'he Sessions judge holds the conviction 
illegal ; first, because there is no proof that 
the silk luui ever been lost in tlie ( 'vclone : 
and, setond/v, bec ause the accused had not 
been allowed an opp(»rlunity of cross-exa- 
mining the police witnesses. 

The lir.st objection appears to us unten- 
able. Idle silk might or might not have ; 
been pait of that lost in the C'yclone. I 
'I’he presumption arising from the (lifTerent , 
circumstances detailed by the Magistrate | 
would seem to shew that it was. l»ut in ; 
any case, supposing the accused’s jiossession | 
of it eslablisiied, lie would hav(‘ Ix’en ec[ually 
guilty under Fxplanation 2 of Section 403, ; 
if he had found the silk before the Cyclone ; 
or at any other lime, if he did not use i 
reasonable means to di.scover and give notice 
to the owners. It w-as not, it appears to us, 
necessary Uj a conviction to prove that the 
silk was actually lost during the (’yclone, 
although that might have been the allegation 
for the })rosecution. 

The second objection must, we consider, 
be allowed. Fhe accu'^ed reciuesied permis- 
sion, and his request was granted by the 
Magistrate to rc-summem, and to cross- 
examine the police witnesses ; but the case 
was finally disposed of against him without 


any further notice being taken of his a])pli- 
cation, and without his having been allowed 
the opportunity prayed for. 

We therefore qiiash the conviction, and 
direct tliat the evidence be taken de novo, 
giving the accused the opportunity of cross- 
examining the witnesses referred to. 

d'he 2nd junc 1865. 

Present : 

The Ilon'ble K. Jackson and F. A. (ilover, 

Assessors (Grounds of opinion by)— Admissions 
by Prisoners (to the Police). 

()uecn versus Ilushmo Anent. 
Committed by the Deputy Ma^^istrate 0/ 
Seraji^tiHi^^e, and tried by the Sessions 
yudi^e of Rajshahyt\ on a eharge of 
murder. 

Ass«‘ssof? oujfht to the j>rouiuK of thoir opinion 
particulaily when they difTer in opinion from the 

A<!misslons inadi* 1»y prisi'ncTs to jxdirr ofllct'rs, 
whllf in thoii i iistohy, art* in>t adinissihh* in t-vidence 
paiticulaily wht'n no witnossos au* called ttj provo 
thfin. 

Pkkoki*: passing final orders m this case, 
wc think ilial some furtlier eiujuiry should be 
made. 

We observe that, although there is a 
I strong primd fade case made out against 
I the accused, still the assessors, who sat with 
I the Sessions judge on the trial, recorded 
their opinion that the charge was not proved 
against her. The J^cssions judge differs from 
tlie a.sses.sor.s, and has given it a.s his opinion 
that the assessors are for an acquittal, not 
from an honest conviction of tlie accused’s 
innocence, or from an honest (lonl)t as to her 
guilt, but from a desire to have no liand in 
convicting a person of a crime for which the 
}»robablc sentence will be death. Wc think 
that, before the Sessions Judge came to the 
conclusion that the assessors had no ground 
for their opinion, he should have asked them 
as to the grounds upon which they arrived 
at it. Under the law a Jury is required to 
deliver its verdict. Hut assc.ssors are ap[>oint- 
cd to aid the judge in the trial, and are to 
give their opinion, and, when that opinion 
diffeis from that formed l>y the Session.s 
judge, tlie latter should always ascertain 
, the grounds of the assessors’ opinions. 'I'he 
‘ decision docs not rest with them, but they 
; are to assist the Judge at the trial, and in no 
, better mode can they assist him than by stat- 
' ing the reason for their opinion when the 
! case is one on which there may be a difference 
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of opinion. We request that the Sessions Judge 
will re call the assessors, and will ascertain 
from them and forward to this Court the rea- 
sons upon which they were of opinion that 
the accused ought to be found not guilty. 

We think also that some further enquiry 
should be made in the case. 

Before the Magistrate, Nursing Pal de- 
posed that the accused had had some quarrel 
with his wife. The wife should be sent for 
and examined on the poi nt. Horree Chung, the 
servant of Gobin Pal, should be further exa- 
mined as to what he saw the child doing at 
one pahar of the day on which it was lost, 
and w’ho w^as then with the child, and where 
the accused then was. Nursing I’al should be 
asked, who the man was whom he says he met 
when he saw the accused bathing, and who 
told him that the accused had not taken the 
child away, and that man should be examined. 
Then, again, when the act used returned from 
bathing, and before the dead body of the 
child was brought in, .some persons must have 
uestioned the accused as to what she had 
one with the child, and what were her re- 
plies then ; and also, after the dead body was 
brought in, wliat did she say when she was 
accused. Nursing Pal deposes that there was 
a faqueer in the house assisting to revive the 
child. Is anything known regarding this j 
faqueer, and how did he come there ? 'Fhe 
accused states that she obtained the gunny 
bags on which she was found sleeping from 
Neraai Chuncea ; he, or his people, who gave 
the bags, should be examined as to what oc- 
curred when the bags were given. 'Fhe ac- 
cused denies that the ornaments were found 
upon her. 'I’his is the most important piece 
oi evidence in the whole case, and yet there 
is a direct contradiction in the depositions 
before the Sessions Judge and the Magistrate ; 
before the latter the witness says that the bag 
containing the ornaments fell from her person 
as she stood up in the jungle on being awoke : 
and before the former they say that the ac- 
cused, while going to the house of Komanaih 
Sen, was pressing something to her side, ant! 
that this was, on reaching KomanatlFs house, 
found to be a bag containing these ornaments. 
'rhSa discrepancy should be cleared up. The 
most valuable ornaments appear to be .still 
missing. I'he accused, after being cautioned, 
aci^ding to ^ction 373, that she has the 
option of refusing to answer, should l>e asked 
as to where these ornaments were found, if 
not upon her, and whether she did take the 
child to her house in the morning, and, if so, 


then for what purpose she took the child, and 
what became of it, and when .she last saw it. 

The Sessions Judge has direcfly contra- 
vened the law in admitting, in evidence 
against the prisoner, admissions said to have 
been made by her to the police officers while 
in their custody. It is the more necessary 
that any such statement should be at once 
rejected as evidence, now that no witnesses 
are required to attend to prove such state- 
ments. 

The Sessions Judge is requested further to 
examine the witnesses, to ascertain if the 
child couhi w^alk about easily, so that it might 
have strayed into the jungle where it was 
killed. Is it poshible that any suspicion can 
attach to Dusrul Malee, wdio goes to the jun- 
gle to cut wood, and could he have placed the 
ornaments where they were found if they 
were found on the accused, when she was 
sleeping ? Dusrut Malee’s house might be 
searched to ascertain if the rest of the orna- 
ments are with him. As it is very desirable 
that these enquiries should be held by the 
Officiating Sessions judge before the return 
of Mr. Belli for whom he is acting, we direct 
that he will at once make such arrangements 
as will enable him to complete the necessary 
proceedings at Piibna before he vacates his 
present office. 


The 2nd June 1865. 

Present : 

The Hon’blc K. Jackson and F. A. Glover, 
Judges, 

Murder. 

Queen versus Nilmadhub Sircar, Ameerood- 
deen, Fagoo Khan, and llurrec Raj Bung- 
shee. 

Committed by the Officiating Joint Magis- 
trate of Moorshedabady and tried by the 
Sessions Jud^ey on a charge of murder, 

A is Ruilty of murder if he several times kicks 5, 
who, after haviut; been severely beaten, has fallen 
dow’n senseless ; as A must have known that such kicks 
were likely to cause death in IV x state at that time. 

We have carefully considered the proceed- 
ings held on the trial of the prisoners, and 
are of opinion that the evidence recorded 
does not bear out the offence of murder, 
except against the prisoner Hurree. He must 
have fully known, when he gave several 
severe kicks to the person who was in his 
charge, and who, having been severely beaten, 
had fallen down senseless on the road, that 
such kicks were likely to cause death in the 
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State in which he man then was. We there- 
fore confirm the conviction of murder against 
him ; but, under all the circumstances, sen- j 
tence him to transportation for life. As against j 
the other prisoners, we are of opinion that 
the evidence proves the offence of voluntarily 
causing grievous hurl for the purpose of ex- 
tracting information and confession from the 
sufferer to lead to the detection of an offence, 
and, under Section 331 of the Penal Code, 
we sentence them to 10 years’ transportation. 

The 3rd June 1865. 

Present : | 

The Horrble E. Jackson and F. A. (ilovcr, | 
Jud^e. 1 

Attempt to murder— Security for good j 
behaviour. | 

(Jueen versus Beharee alias Kurrcem Biix. j 

Committed by the Offiiiatinj^ IMa^istrate of\ 
Patna, and tried by the Sessions Judge of , 
Shahabad, on a charge of attempting to ; 
muraer. 1 

Prisoner acquitted attempt to murder, hut direct- j 
ed to be proceeded with by the Ma>>ristrate under j 
.Section 307, Ctnie of Criminal Procedure, with a view 1 
to security being taken foi liis futuir peaceable be- ! 
haviour. { 

Mr. Justiic Ja<kson. — Thk prisoner has | 
been convicted of attempting to murder iNlr. ! 
Ainslie, the Judge of Patna, and has been | 
sentenced to ten years’ rigorous inipri.son- | 
ment. 

Mr. Ainslie’s deposition is to the following 
effect : In the evening of Saturday, the 

“ i8lh March last, 1 left Cutcherry about i 
to h on my way hotne, driving in my bug- 
“ gy. On leaving the < aiicherry compound, 1 
“ saw' a man, whom I rect»gnize a.s the pri- 
“ soner, standing on the north side of the 
“ road with his back tov.ards me, about 8 or 
** 10 yards in front of my house. I called out 
“ to warn him. He cros.sed over to the 
“ south side of the road, keeping his back 
“ towards me. I also edged off to the same 
side to avoid him ; but the more 1 pulled to 
one side, the faster he came. I was obliged 
** to pull up to avoid running over him, as 
“ 1 could not pass between him and a wall 
“ which skirls the road to the south. As soon 
“ as the horse stopped, he turned round, 
“ seized the horse or some part of the har- 
“ nes.s, with his left hand, and rai.sed his 
“ right hand, in which he had a knife, over 
** his head. I then urged my horse on ; and, 
** as it sprang forward, the prisoner struck 


* with the knife, and jumped on one side to VH III. 
‘‘ avoid the wheels of the buggy. He then 
‘‘ ran a few paces after the buggy, after which 
‘ he stopped. The horse was uninjured, the 
“ blow having taken effect on the collar. 

“ rhe prisoner did not attempt to strike at me. 

“ He ran after the buggy, brandishing his 
“ knife, and muttering something, but I 
“ could not utiderstand what he was saying. 

“ The prisoner appeared to be perfectly 
“ sensible, but in an excited .state. I think 
“ the prisoner's intention, undoubtedly, was 
“ to attack me. Had the blow taken effect 
“ on the horse three inches from the back, 

“ the horse must have been brought to the 
“ ground, and I should have been thrown 
“ out of the buggy, and at the prisoner’s 
“ mercy. The prisoner might have avoided 
“ the buggy ; if he had stood still, he would 
“ have been quite free of the buggy.” 

The pi isontM’.s defence at the Sessions wa.s: 

1 was drunk with gunja. I tried to get 
“ out of the way of the buggy, and I acci- 
‘‘ dentally siiuck the collar of the horse. 

“ 1 had the knife about me for protection 
“ against tigers.” Then he says : “A faqueer 
“ threatened my life, and I always had the 
“ knife with me. 1 did not hear the .sahib 
“ coming.” 

Mr. Howard, the Siipenntendeni of Police, 
deposc.s that, on the prisoner being arrested 
.shortly afterwards, he questioned the prisoner 
as to his act and the motive, when the pri- 
.soner said, //am admee ka mama wallah 
nahir, i. r., I am not the person to strike a 
man. Then he said he had been annoyed 
at something, and had struck with the knife. 

Kamdtin chupra.s.see and Ciuddeep Suhai 
depose that, on being told by Mr. Ainslie 
of the occurrence, they went after the prison- 
er, and found him brandishing his knife and 
saying, ffum koi ho mara nahie. 1 have 
struck no one ; and that, on an attempt being 
made to seize him, he put the knife to his 
throat. 

The Sessions Judge and the Assessors 
are of opinion that the prisoner committed 
the act of striking the horse with the ulii- 
I mate object of striking Mr. Ainslie; and that 
I the priio.ier had a preincdiiatcd deliberate 
j intention to murder Mr. Ainslie. The Se.s- 
j sions Judge comes to this conclusion from 
the narrow and unfrequenfeJ part of the road 
j where the prisoner met Mr. Ainslie, his 
I deliberately and systematically impeding the 
i progress of the buggy, his suddenly turn- 
, ':ng round, seizing the horse by the har- 
j ness, and brandishing the knife, the severe 
' blow which he aimed at the horse, the knife 
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VoL III* itself being of an unusual shape, not such as | brandished it with the intention of making 
is usually kept by natives for ordinary inir- the driver slop. It might be that this did 
poses, but a murderous Nseapon for the po^- ' not have the anticipated effect, and it did 
.session of which the prisoner could give no j not, as ,Mr. Ainslie stales that he then “urged 
satisfactory accounts, an/1 lastly the conduct i his horse on,” or “ let his horse go,” as he 
of the jiiisoncr sime his airest, his feigning j says before the Magistrate ; and the prisoner 
insanity and general demeanour. i then, finding the horse and buggy were going 

'I’here is no dfiubt that Mr. Ainslie, the | over him, struc k at the horse, at the same 
only person who witnessed the assault, is \ time jumped aside to escape the wheels, 
of opinion lhal tl.c altack was ii.k-n<lc<l t.e- ! j, j j. 

forehand, and was direikd nliiniattdy at | iheie' is veiy liule in alt these 

himself. Ihil we must judj'c of the jiiison- i i,, ,,,0,0 lhal the inisoner had any pre- 
er s inlentions hy his act, and In all the sur- | inteiuion to attack Mr. Ainslie ; 

roundini; < itcuinstanc.-s of the case. I .„„j circumstances are 

In the hist plan;, there is nothing m pro\e such as might occur to any 

that the prisoner knew who the driver sluj>id or confused per.son who was nearly 
the buggy was. until after he bad J-triK k , ^ 
at the horse. He trild the Snp(*rintendeni ' 

of Police that he knew him to be the Ilakim : lint the siispic ions circninstance in this case 
of the Aflawlut, hut he in,ry hav<‘ a'^cei tamed 1 is th,ii the pn^^)nel had the knife so ready in 
this after tire bugey learhed hitn. and he j his hand, ami tlu' ]H;culiarity of the knife itself, 
turned round, and saw the diiver. .Mr, i It is not a knife such as ualives ordinarily 

Ainslie's deposiliou is that the prisoner hml 1 use. 'The Sessions judge describes it as 5 

his hack turned towanls the buggy from the j imdies long in the blade, with a sharp point 
time he came in sight until he actually turn- = ami douiile edged, and having an iron 
ed lound ami sliuck at the hor.‘>e. On the j guard, 'The inisoner admits lhal it is not 
other hand, it may he that the pi isoner might ■ an ordinary knile. No account is given 

have .seen .Mr, Ainslie in the buggv beloie ! bv him as to where he obtained it. It is 

ho left the C'utchen v compound. 'I'heie is ; cm ions that luj (jiiesiion was put tr; him on 
no evidtmee to shew whether this was possi- | tliis point, and it is not clear whether he had 
ble, /. t'.s whether the \ iew was open 01 iin- j krtelv /;)>iained it, or had it Irmg by him. He 

peded by any wall. j states ih.u he k(‘pl it lor ])rotcH'tion against 

In the second pku <^ then* is great prob.i- ligtns an-l ag.iin‘'i a faijucer who had threat- 
bilily in the defence of the prisoner that he ened his lite. \o tjuesiion was put as to what 
tried to get out ot ilie way ol the buge\ . , Ku|ueci he allmletl to. Hut ii may be in- 

and, finding Imimolt very neaib run (»vei\ , teiredi dial all this part of the statement is 

struck at the horse as he jump^sl asivle to t‘s- talse. It is m no wav supported hv any 
cape the bugg) whe<‘l. I he confnseil h.i- ' evidence : and the wearing of a tiagger like 

bit of people, when called to gt*i out of tire ; this, as a piot/ kti/m ag.li^'^t tigers in the 

way ol a hiiggy, at om'e to cross the loatl | streets oi Patna, is simiiiv 1 idiciilous. 'I'lie 
ami gel still mote in the way. is very com- ])risoner ailmits apparently that he has for 
nion. 'I'he piisoner. wheir ealleil to. edgeil sonre years resiticii in P.itna, hanging about 

off to the same sirle of the lo.id to which Mr. ' odrer peop'e s lioiisrs : hut one great dilTi- 

Ainslic did, until the di^tau^ e between them ‘ eulty in the caNO an<es ftom the fact that no 
of B or yards only was passed, and the one will admit having c\cr seen the prisoner, 
buggy was 1 lost* upon tire pns(*nei s heeU. or bail an\ inieuourve with him, which can 
Mr. Ainslie deposes that he tlien pulU\i h,\idl\ be true : ami the ]iolice ha\e utterly 
Up, but be must have been close n]>on the , lailevi to tii'-vover an\ thing as to his antecc- 

prisonor : anil the prisoner, having his back . dents, Ihii. to letinn to the jrnsoner's an- 

ttirncd towards him, may have thought that swei. it may be sanl to be an admission that 
the horse and bnei:\ were going o\er him. the prisoner knew lhal the knife he carried 
and so turned round and seized hold of the was not I'^ne to be used in ordinarv purposes, 
horse by the h.nness. It is e\ti.aordinar\ but was t,ine to be u.so i to take hie. Had it 
that the prisom i shoul<l ba\c bad a knife so been an orduKU) knite, 1 should have had 
ready to bis haml that, in the act of turning no hesitation in ac'tjinuing the yiri.soner at 
round, he tirambslictl u in his right iiamlwidi (uioe. Uui it i'* siiil doubtful whether, not- 
hks arm up in the air. P.ut, it he had sinii wiihsiinding the suspicion.s an.sing from the 

a knife either in his hand or easily laid hold possession of this knite, tlie pri.soner did pre- 

of, it is possible that he may have merely ; medttaie an attack on Mr. Ainslie. 
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As to his conduct after ho iiad struck the that the act was ])reinedilale(l ; but entertain Vol. HI. 
blow, there is tlio fact that he ran after the a clear doubt ot the prisoner's ijuilt. It is 
buggy a few paces, brandishing the knife, true, as the J^essions Jiulge says, that there 
and muttering in an excited state. Then was no person near when the attack w'as 
it is proved that he ran away, and before he inaile, but the road just outside the gate of 
was laid hold »>f. as well as after it. he, the I’atua judge’s Cuicherry conijmund can 
knowing full well what he would he haidl\ he an unfrei|uenied roaii. d'he fact 
charged w’iih, said he had struck no one. that it was ivanow tells in favor of the pri- 
and had no intention to strike any man. simer more than against his story. 'The only 
It may be said that the thought whu h wa'» evidence ujion whuh any suspit ion of pre- 
uppermost in his mind showed what his teal meditation tests against the prisoner is his 
intention was. Ihit, on the oiher liaiid, it possession of this peculiar knife: and his 
would he the naiiiial exclamation of a man lame account as to the leason he had it on 
who had not intended to do more than save him. ami the ready manner in which he 
himself. 1 think noiliing of liis running a used it. No doiihi, as a general rule, a 
few paces alter tlie luiggv. naii\e. in the same preilicamcnl as the pri- 

'I'he prisoner ap^ieais to be an outcast fa- ' soner, «loes not use a kniftn Hut the pri- 
cjueer, living Iw bt'gging. who-^e ver\ mode soner is one ol tliose creatures who.se 
of life shows that he is not altogL-ihei in his whole lile is not like that of onlinary 
right .senses, hall lIindoi> aiid hall Mahome* ; pers<ms. and whose miiul is prohahly more 
dan, as apptMis Horn his two names. Heii.uee ' or less alTected. 

ahiLs Kureem Hux, pioliahh . as he si.ites, a .Mihoiigh, alter giving all the facts of the 
smoker of gnnja. It is possii)le that this son case mv l*esi c onsideiaiion, I would acapiit 
of man might he math' use ot b\ dosigiium p'*r- the pii.soner ot the charge of delil)eratc 
sons to aii'u k .M r. Ainslie. and ciiciinist.im < s .iiiempi ai minder, still 1 think that he 
have laic'b' occuircd at I'atii.i whicli niij,)»t ought not to he uncondilii)nally released, 
have led siu h pei.sons to make* u^-e ol Inm. A person who wears sucli a murderous W'ca- 
Hut we caijiiol c<»nvici ih»' pnsomn (»n sur- pon as the prisoner admits that he is in 
mise. We mint h-e (|iiile satistied that he the hahil of wearing, and for the purpose 
did intend lo attack .Mr. .Xinslun 'The of using it, as he admits, against other per- 
Sessions judge sa\s that lie could l)a\e had sons with whom he has a ijuarrel, and is of 
no belter mo<le fd reaching Mi. Ainslie in such a \iolenl ilisposilion, cither naturally 
the buggv than by disabling his hoise. I o: fiom indulgence in gunja, that on the 
cannot agree with him. 1 should think that slighlesl imagined i>ruvocation he is ready 
a person w i'.liing to aiiac k Mi. .\mshe wmi'd to make use* ot it, should not be allowed 
not choose the time when Mi. .\inslie w.is to go at large wiihoui some sub.siantial secu- 
driving in a Inigev to make the attack ; and my lor ins good hehavioiir. I w'ould there- 
thc idea which is .sUL:geste 1 agaiii'.t the pn- loie direct the .Xl .igistrate of I’alna lo lake 
soner, that he innmded in si to kill the horn/*, jneu <*e«lings against the prisoner under the 
and then attack .Mr. .Xind: •. is not emc wlku h. piovisions ot Section J97 of the Hrotedure 
J should sa\ . did cut' r into any native's liead, Code, and to call upon the prisoner as a 
or, imleed. an\ other pe.son\> Hut, admit- ihuigt*rous character, whose leleasc, without 
ling what tiie SL>sion^ Judge say'^, it is nf)i .secunu, would be hazardous to the commu- 
saiisfactorily proved that the jnisoner did niiy, lo furnish his own recognixances, and 
try K. disahle the hoise. -Xlr. Ainslie's two suhstanlial securities in such sums as 
OW‘n depositi(»n shows that Ik* did not at- the .Magistrate may consider proper, and, in 
tempt to stiike the horse unld after Mr. default, to keep the pri.soner in cu.siody un- 
Ainslie urged it on. If the prisoner’s attack til .such lime, not exceeding 3 years, as the 
was premeditated, would lie have gone on Magistrate is .satidied that the prisoner 
the road with his back turned tow'aid.s the can he .set at large w’iih .safety, 
buggy, and only have laid hohl of the horse Mr. Justiie C lover. - 'J’hc pri.soner has 
when it was nearly upon him. and even ilien been convicted, under section 307 of the 

not have .struck until Mr. Ainslie urged his Penal Code, of an altcnifd to murder Mr. 

horse on ? If the act was iireinediiated, the Ainslie, the Judge of J’atna, and lias been 
prisoner would certainly have struck his sentenced to rigorous imprisonment for ten 
blow at once on turning round, and not liave i years. 

waited brandishing his knife until the 1 The case was originally sent for by the 

horse was urged against him. I am not Judge in the Knglish Depurlmenl. It has 

-satisfied, looking to all the circumstances since, however, been appealed; so that it 
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lit* comes before us on the facts as well as on 
law. 

I have gone repeatedly and carefully 
through the evidence, with a full appreciation 
of the niagnitude of the interests involved, 
and, in iny opinion, it fails to establish the 
charge. 

It is admitted that the prisoner was walk- 
ing quietly along the road with his back 
to the buggy, when Mr. Ainslie came out of 
the C'utcherry compound. It is likewise ad- 
mitted that, on being called to get out of 
the way, he walked across the roa<l as na- 
tives almost invariably do instead of stepping 
on one side still with his back to the buggy. 
Mr. Ainslie appears to have taken the same 
side of the road, and thus, to avoid running 
over the prisoner, was obliged to pmll his 
horse up short. 'I'he prisoner, finding him- 
self in this position, suddenly turned round, 
and seized the horse’s briille, or some other 
part of the harness, it is not very clear 
which, and, on I\Ir. Ainslic’s urging the ani- 
mal on, struck at the horse with a broad 
bladcd dagger-knile ; fortunately the weapon I 
lighted on the harness, and the horse was 
uninjured. 

1'hc prisoner then sprang on one side to 
avoid the wheels, and ran a step or two 
after the buggy, lie was arrested, a few 
minutes after, as he was going through the 
bazar, by the police, to whom Mr. Ainslie 
had in the iiuerim applied for assistance. 
He held the knife still in bis hand, anti, when 
questioned, declared that he had struck no 
one, 

Direct evidence, therefore, of any attempt 
or intent to murder Mr. Ainslie, there is 
none, 'rhe attack was matle solely on the 
horse, and w'eni no farther ; and the question 
is, is it right to presume that such an attack 
was a prelude U) one intended to take effect 
on the diivcr ? 

'I'he prisoner has been convicted on a 
series of presumptions. He is presumed to 
have known that the Judge was behind him, 
presumed to have got in his way intentionally 
so as to compel him to stop his horse, pre- 
sumed to have struck at the animal with the 
intention of bringing him down, and so leav- 
ing the occupant of the bugg>’ at his (the 
prisoner’s) mercy ; and lastly he is presumed 
to have teigned insanity immediately after 
his arrest in order to esca^>e the consequences 
of his crime. 

But arc these fair presumptions on the 
facts as proved by evidence ? The prisoner, 
% wandering half-crazed faqueer, in a stale 
Of semi-abstraction, like all his tribe, is walk- 


ing down a rather narrow road ; he heats a 
shout from behind bidding him get out d 
the way, and he walks across the road fot 
that purpose without turning his head, not 
knowing what is behind him, and apparently 
not caring. He suddenly finds himself al- 
most under a horse, and only saved from 
being knocked down and trampled on by the 
driver’s pulling the animal up short. This 
is a bare statement of admitted facts, and, 
under such circumstances, was it an unnatur- 
al consequence that the prisoner should have 
.seized the horse by the bridle ; and, on the 
aniinal’.s being quickly urged on, should 
have, in the confusion of the moment, made 
use of his weapon against it ; and is it fair 
to pre.sume an intention of murdering the 
occupant of a buggy, because a man in a 
rage at being nearly run over draws a knife 
ami strikes at the horse } There is not the 
slightest reliable proof that, at the time of 
the occuiTciKc, the prisoner knew who was 
coining, or, indeed, that any one was coming. 
His back w’as to the buggy ; he never turned 
round till almost under the horse’s feet ; he 
never made the least attempt to attack Mr. 
Ainslie, but conic nted himself with stab- 
bing at the horse that had nearly knocked 
him dow n. I'he hypothesis of the prisoner's 
guilt should flow naturally from the facts 
proved, and be consistent willi them all ; 
and can it be said that the j)risoner's acts 
were so unnatural as to be incredible e.xcept 
on the supposition of his guilty intent ? I 
think not. 

'I’he prisoner’s mentioning after his cap- 
ture that the occupant of the buggy Was 
the Hakim of the Adawlul, is no proof that 
he knew’ who Mr. Ainslie was at or before 
the time of the attack on the horse, whilst 
all the circumstances of the case go to 
show that he diil not know* who w as behind 
him. 

'The presumption that the prisoner got 
in Mr. .Xinslie’s way in order to compel him 
to stop his horse, seems to me altogether un- 
tenable. 'I'he prisoner was sidling off to the 
left silk* of the road, having crossed over 
apparently from the right : and nothing coiiM 
have been easier than for the judge to have 
gone on the right side in.sicad of the left, 
and so have avoided the prisoner aitoge- 
tlier. 

As to the pre.sumption that the man was 
feigning madness at the time he was cap- 
tured, I have only to remark that all the 
witness^ admit that, when arrested, he was 
in a wild excited state, though not actual^ 
intoxicated. As to his eKclamadons thi^ liB 
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had struck no one, &c., &c : which have 
been taken as evidence of ^niliy intention, 
they seem to me inereiv the natural expres- 
sions of a man in such a position — at all 
events they are rather weak jjrounds on which 
to build a char<;c hke the ])resent. 

Neither can the possession of a dans^erous 
weatton he under the circumstances of the 
present case any fair presumption ajj;ainsl the 
pri'^oner. I'hese wanderinjj faqueers often 
cany similar weapon's, ami there is nothitur 
to show that he made the sliehicsl attempt 
to use it a|[Tainst Mr. Aitislie. Tiie evirlence 
that he ran after the l>ui;"v muiieiinij; is vcrv 
vau^uc and unsatisfaciory. and the most it 
amounts to is that the prisoner, after sprini::- 
infj on one side to avoid boint^ run r)ver lyv the 
bu^jy wheels, made a step or two in the <li- 
rection of the retreatiti" vehicle. 

For the^e reasons 1 concur with Mr. Jus- 
tit e lackson in thinkinir that the charge r>f 
** atiemiiiing to murtler ” is in no wise made 
out against the prisoner; late e\enls at Patna 
have aptiarenily given a signiticance to the 
present charge which, in mv opinion, it in no 
Nvav de.serves. 

But. alilnuigh 1 would acquit the prisoner 
of anv attempt eiiher 10 murder or to attack 
Mr. At nshe. 1 consider him a son of person 
who ouglii not to be left at large without 
ample security for his future iieaceablc be- 
haviour. 

He is evidently one of those half-savage, 
half-cra/y wandering mendicants, whose pas- 
.sions are ea^ilv and fatally cxciie<l, and, in 
whose ca«^e, the provisions of Section 2i>7 
of the Criminal Procedure Code can be most 
properly ami advantageously employed. 1 
concur widi my learned ctdleague in directing 
the Magisiiate of Patna to proceed against 
the pn.soncT under that Section. 


The I ilh June 18^5. 

Present : 

The Hon'blc G. ('ampbcll, K. Jackson, and 
F. A. Glover, Judges, 

Murder. 

Queen versus Ram Nath Gwala. 

Committed hy the Magistrate, and tried 
by the Sessions Judge 0/ Patna, on a 


! charge of murder, and sentenced hv the VoL IXI« 

Sessions Court to death, 

I Sontentv oi transportation for life, instead i>f death, 
j in a case of murder. 

! ^fr. Jus'tiic Jaikson. Thk only question 
‘ in this case is tire sentence which should be 
passed upon the prisoner. The evidence 
I proves clearly that he committed the offence 
1 of iminlcr. 1 lis defence, that he was intoxi- 
1 caied at the lime, and did not know what 
I he was about, does not change the nature of 
I the offence. It is still murder. There arc 
‘ two punishments for murder laid down in 
; the Penal C'odc : death and transjiorlation 
j for life. 'The eviilence leads me to believe 
i that the murdered man and the prisoner had 
j been drinking together, though the Sessions 
Judge did not make as much enquiry upon 
this point as he should liave done ; and that 
: the murdered man excited the pri.soner’s 
j t»assion by calling him a thief, the result 
I beifig that they .seiiarated, and the prisoner, 

I cibtaining a swortl frotn a neighliour’s Iiousc, 

• attacked his friend, and killed him. There 
j is no doubt, I think, that, had the prisoner 
I been in his comjiletc senses, he \^ould not 
! have commitle<l tin* ai t, and, under th.e cir- 
cumstances, it appeals to me that a sentence 
of transportaii<m for life would be sufficient 
for the ends of justice. 

J\fr, Justice <i}o 7 Yr. 1 regret to be ob- 
liged to (iibsent from the opinion of my learned 
colleague. 

That the prisoner killed Bollakee, the evi- 
dence leaves no doubt ; and that the crime 
Nvas murder, i.s uncpiestionable. 

I can find no proof on the record that the 
man was drunk at the time. One witness, the 
lad Gooja (not examined on oath) dcpose.s 
that he thought the prisoner was drunk, as 
he was staggering ; but this is opposed to the 
evidence of Ramruch, who lent him the sword 
with which the murder was committed. This 
! witness swears f)Osilively that the prisoner 
j was not intoxicated when he came to borrow 
! the weapon. 

I 1 can find no prorjf either that the prisoner 
; had been drinking at Madaree Pasee’s shop, 
j The deceased's son, who was with his father 
I at the time, says nothing about it, at least 
j not in his evidence to the Sessions Judge, 
i nor does the prisoner call any witnesses to 
i prove the fact. 

j All that is proved is that the two men 
abused each other when they met in the 
' shop* 
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III. 111. Had it been established that the prisoner ; 
was drunk at the time of the murder, T would 
have aj,aced that, afider the circiinistiinces of ; 
tVns particular case, his puuishinent might ' 
have been coinrriiUcd to transportalion tor 
life; but, a*s tlieic is nothing if) sljftw lijat he 
did nol kill Holakec whilst in the lull Do^^es- 
sion of his senses, I see uf) reason tor spaiing 
his life, ^^dlntcver piovocalion he inav ha\c 
received in return lor his <»\vn abuse o| (he 
deceased, it is clear trfJtn the cvnlcnce tha', 
after having had time lo co<)l down, he wfut 
and borrowe<l a sword, and loliowed bolakee 
for some lillh; distance lioin ihe pl.Jce wheic 
they had cpiarrcdlcd. and then lulled hmi uiili 
repeated blows ol his weapon, 

I would conhitn the sentence of deaili pio- 
]>osed by the* Sessirins ludgiu 

Air. yustite I’nder all tlie 

circumstances of the cuNe, and c onsnlei mg 
how very effective and deieiunl a jainish- 
menl is transportation tor life in this ('<.nn!i\, 
how near I may sa\ it conic's to 1 

concur with Mr. Jusiiee Jackson in tliinking 
iransporlaiion for hh* the most approj)ria'f‘ 
punishment in this case. Sentence will issue 
accordingly. 


'Fhc I 2th June 1865. 

Present : 

I'hc Ilon’blcfj. I.och and .S. v^eton-Karr. 

I 

Intuiting; Lang;uag;e — Criminal Trespass. 

Queen versus Raj Kooniar .Moitro. ; 

Referred under St\Uon y »/' A>/ AWT. 
of itnd i'lnuUn (hder Xo. /.V. 

dated ihe ijitli fulv 

The mrn' absenrr A anv fojinnl ol ii'.-fv; 

msuUtni; tanje!ua;L*r in lutdttum tt' thr «h;ni:r o: tiiTrtp.il 
(teiipaMs is no swrtu'h'nt to w.tn.int .tn .TnsoU. 

jneiu of thr pii>tC‘cd»n^’s 1 ihf saut Un^ri,ai;r 
he^n complainril of l>> thr romplam.int ;»t tbt fuvt. 

We have been through the proceedings in 
this ca.se. and are of c^p.nion that the dei.u 
in disposing of this complaint from August 
to March inclusi^e is iu>t act (aimed lor. and 
is not satisfactory. But we are unable 10 


find any ground.? for reversing the sentence 
and refunding the fine as ])roposed by the 
Scs.sions liidgc. d'lie charge of insulting 
language iindc'r Seel ion 504. in addition to 
lire otiier charge of criminal lrcas]>a.s.s, was 
distiiiiil) meniioiitrd ly Air. Smallwood from 
ihc' lirsi” and ihc' dcleiidant heard all the evi- 
d.ence to this (ijitige, and was not in any way 
p:<*Mi.li( i-d !>\ tli<- ahseme of any formal 
c Ij.iigi- of Using sikIi iie idling Kingnagc. Any 
Midi inegrujaiiix , ihcietcae. will not, under 
S« . mill 430 e<f the (‘odr <4 i.'.imirial Proc c^- 
dnie, xitian* the iiiai : and, apple mg Section 
to this ( .n.c a- ('M uf ;( \;.s'on, we do not 
lind jli.n the a<iiiuii li.i'. l-i-en realK jireju- 
dne'lle. .in\ mi. h ci 1 or ui oeU tt in the liial. 

Til'- liiic mac jtfih.ip- he hut there 

\^a■^e'vld<ll^( lu ila hm' ui [iie had and in.siilt- 
mg l.iii'‘u.igi' c'UUjdaincd of, winch would 
siiMa.m aiOjiMctiu.n I'u.ic i ScMiun 5< >4 of the 
1‘eiiai ( ’od<n ,ind \\c canno' in!v*i leicMin this 
gi uund 

f >11 the whole, iheii. we ihink that, allhcnigh 
the fin<‘ i-s somuv h n !M‘av\ lor the' }'/ro\ oc aiion 
oneicil Vvi- d!^»'‘'n tu) siiltiiieiil lilegalliy to 
wan ml an anniilmciii ol dne p!oc.eedmgs. and 
mu.si allow the senieiicc' to siand. 


The 1 2th June 1 865. 

Pftstnf • 

Ihe lion I lied, l.oiii and . S, Set on -Karr, 

Jurisdiction of Deputy Magistrate )-- Wrong- 
ful confinement and extortion 

(JiK'en Sliamsi !oiui in dhosal and three 


, Rif'ditif itfi.irf St\ :;<>>! y of Ihe ('ode of 
, ( '/ . /ft p! ... h .;/>■( ^('n itdar Ordet 

Xi‘. / A', ./ ;/'//■ , 'V’/c/i 

. ;\ pi t t’v ,*1 uhi(h in- 

; < Ima '..;«'•! .1 , . ir n. n'. :-t ,'itii! i xtnr- 

I jt.'n, t.r; . fl . , J in S«-rtii)n 

! .>-»• tii tiv: C < I'l • ! l I -r . f ■. . < < ti ni . 

\\ c"* coluur w: i' <’ •'".ons (udge in 

'thinking dn.u dt lb, .r\ Akigi^tmie .sliould 
not ha\e nieo di '' c -e, wl nh mduclcs a 
• cauuplaim *4 v.;(.,-iii vinimement and e\- 
tinVf'U e :heo ' <:■. aa i.j.-. procc'eding. 
and dircat tiiin to jule laid down 

in Section t is. ; u- X\d. of the C'ode of 
‘ druninal .Ptocedme 
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riie I7ih June 

The Ilon’ble 1 '. jiu l. :m(i 1\ A. (jlover, 

Jiui-r ^ 

Theft in Dwelling -hou^*.e (by ConstAbles) Wit- 
nesses not named by prisoners before Magis- 
trate' Deputy Mag nitrate not to act as Ma- 
gistrate and Prosecutor in the same case, and 
take confessions of prisoners. 


<^)iicei) lln.Ju.iili Siueh, Mt'liir Kh.in, 

niui M M .ij I' ’ H\ . 


( '0 ni m : teed h \ th t / h j u . i 

J/. LjU.'/if/t xf 

.A'//;’ 7. ■.///, >U!d tf.i't i 

r 'iu St \si<>n\ 

yiidci >d d\t iiiiii) { ‘ ! ! 

( '/o. / hiu -f '/. 

( 'nnu'nai M t\iii f't .7 / 

n . / /’/ f /o / 1 \\ 

I li. < IM. t i.!. < ■ . O', 

1 . 1. t'l I. u . tl.- \ 

Wfio 1 j;i j'li'N 1 <! t > • 0 , 1 1 1- • • , . ' 

. -It I '-r. ti'Ui 

and !'.i • 's. , 'ilia 4 <'m, !‘< t ; t . 

■ !' 

,\*M oidtnv !' . > M‘'!i 7 . ' • 

i.c r .11 .iuK < ..<i« , 

;■ |>r 1' 1 'n. i I'M r !i » 

. t-.i \ . ’ . 1' ... '.(.ml 

n inu'd li\ '1, \ K'l 1 ! U Ai.' ' 

l . .K . i. .1-111' -r.< (1 .it 

the .bt ' i"!!' c * '■ 


A I N M.r ' 1 1 .1* ' •! ' I.'d t,. 

M.» K.-t. 

in .1 « ase H !.« . i 

' , ( , i.K , .u.d 

til k'* . It’d. > - 1 '1 ; .'ll, l 1 !■ ! 


Till / y. Jill p' ! ' 1 

1 ; . t i ' t . ■ ■ t. « » 1 1 - 

.•shiblcs ( IK j •!< *•. d 1* ‘ L' 11 ’ 'k 

[ 1.' ■ .ind pio- 

pci h ol \i 1 . K.ii' M\ iH 1 

li; .1- 1\ ’.1 lil.c., 1' ( d 

ihcii posiiion ’i\,l di,i 

< -1 h; pn •) t i !\ . 


'I he '•'•di.ti aim it '' \\> i<- uih i l(<un*j lu 

tlieii iu'UM , iM jnii ’.jfl '-III li\ ;ijem lieKleii 

iiinlc! gioini'i . aij.i, \si)i 11 tNaieiii'd lx ion- 
the DepUi) .M ' ale, ^ aeli atliuii- 

Icil his gui'i!. 

'J'he\ aie lie:*' iei*iev<, tiled ]/} a vakeel,! 
V. iu) ai gn«, ^ lli.it li'.e.i (. I -n\ ietioii uiidei 

lion I './ ot ill'' I'l 1) < '(nil* 1- i)k'-<,d, 

tiu-v \vr!c‘ ii<a < ti' t i m .:n\ la ni.M 

with lln' I !.>])' Id. v! ^ a lie \ ^'ols IIj -n 

C)l>jei i :» ij; )>« 1 tini,*. ■ »' d d hr -'M.'),:- 

Seciion <■! ihe i*rli ; e l'<; l-r* !i ,i{ j-ia.d 

10 then eas('. 1 l.r' h -x -1 lia\e hetn 

\icie ’’ lU) I ' r i;/, g; ene) 

whaieNtx Ir,: m i; li; -ir .'-riUein.e. 

whu h lle'\ .;1 ; it. , ^ \ , 

It i- .‘•a:-! It.i ^aiT Ju-igr hoc’ 1 

iia\e 1'-; Me C' ' | ,y i.e 

pli.s' ne: cl ! ! '• ' ^ < u \ ' 'hr 

(’rMUtnai !’;■ . h.' <’'■ .. i.c . .;ov. n -i 

ihc aiCMl'i-d 'V 1': TiOl n..!;,e v.r- 

\VM n viiits 0,1 u, ,\n ^ 11,^ ?v] 

trale, the) ;ue t!-'’ el. alid of liahi to have 
llieni ^uiiihioi.t <i ai ii.e Sr.iou-; uiah U 

the >c*'s.;;iis Judge enter’. inis any don]. i ns 
to the prisoners’ ginlt. he ^hou'.<! send fca the 
witnesses ; if nc*:, it is not iiu iimbeiU on 
him to do .so. It 1 had an\ douiit whalt\er 
as to ihcii i;uih, I .diould even now direct 


I their witnesses to be examined ; but I agree Vol. 
I with the Sessions Judge that the crime is 
I proved in the clearest possible manner against 
all ilio prisoners. 

1 ilnnk the Deputy Magistrate was very 
wtong act as IMagistrate in the casein 
whuh lu* was liinuself jirosecutor, and to 
lake the con It* .'•si on ot llie prisoners before 
himsclt. In tleculing on the guilt of the 
; piisoncis, 1 lake no aceouni of those con- 
lessioiis. Tlieie is ample evidence without 
them. Ilouever irrt'gular may have been 
the proccctiings oi the Deputy Magistrate, 
the prisoneis had a full and proper tiial 
beloic the Sessions Judge, "rhe irregulari- 
iii '- (.1 the Dejuity Alagistrate do not vitiate 
liu' prr^ceeiiings held by the .‘‘Sessions Judge 
iSeition 42O ol the Penal (’ode). 

'The (.ase must go belore another Judge, 
a^ I \Nonld alter the cotniclion from Section 
A' v b' a’’'' *' though I would conliim the sen- 
iviues passed on the pri.soneis. 

y. I concur witli Mr. ju.stice 
hu K* on inainemling ilu'calcndaraspropo.sed. 

1 i.oiH.ni also L'cncially in the view he Ims 
l.iken of the c\ideiKe, ami think that the 
ptcomr.s are clcail) gutllV under .Section 
p''- ol th<‘ l‘(‘nal Cotle. It would be as well 
It .some notue were taken of the Deputy 
M.igisirate’s piocecrlings. 


riic 2<jih June rSb5, 

Present : 

'Die llon bl<* \V. S. Seion-Karr, K. Jackson, 
and 1 '. A. ( dover. yudges. 

Foigery Jurisdiction- Duty of Judge — Sen- 
tence when Judge differs from Jury — Appeal 
on facts (Offence committed before ist January 
1862). 

t^ncen versus Sheikb <jholam Mustuffa. 

C- nun : fed h\' the Deputy Magistrate, and 
ft tilt hv the .\r\stnns y udge 0/ Dacca — 
I'nnu ihajgid, h'oigery. 

I I,. ,i(« f.’-i il u;i- with inr^cry of a hlb- 

» . .h! •< tt '- K ctM tilicate <it attestation 

. t 1. j . w.Ci i. Jt4 as genuine ttu- lalse hili- 

. M il << rtX'u'aU:. 

‘ III I n /M' .'^rifxi-A’tirr an<l Jacksun, 7’7>. ttmt it was 
tK." ..I tli< buigt*, insti-ad of leaving llu'* ijufstlon 
I V" l>> th.' cf and tising a. gvnuiia* tJu: hib- 

I bar.atn i)) 0- b- <1/*. jdrtl l>v a f oinprtcnt Court, to have 
■ trad that Intn'-clf. 

Hflij A|’ Si f n-A'iur ami Gheirr, JJ., that the ar- 
rusrtl wu' 4-nC.M''d t«i an ar(]uittai on the cliaij^e <»f ft»i- 
! gery, as tl)* r.? was no evitlence at all ; and on the se- 
i cond tharge, as the evidence was weak, and I he pro- 
, babilitio wlmlly in the i>rj:>oncr’s favor. 
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Hkld by Jackson^ J., that when a Jud|fe differs 
’ from the Jury, he should pass such a sentence as he 
would have passed had he agreed with the Jury. 

Jackson, J, The prisoner has been con- 
victed of the offence of forging a false 
Certificate of Attestation on the back of 
a Hibbananiah, j)urporting to be a transfer 
of certain landed estate in his favor from 
his wife, IVIusst. Ojahunnissa. The sentence 
passed upon him is one year’s rigorous im- 
prisonment. 

'I'he prisoner was committed for trial by 
Baboo Ramkoomar Bose, Deputy Magisiraie, 
of three separate charges jr/, the For- 
gery of the liibbanatnah ; Seumdly, the For- 
gery of the Dacca 'I'own Kazee’s C'ertifi- 
cate of Attestation ; Thirdly, the using as 
genuine the false Ilihhanainah and Certificate. 

The Sessions Judge, Mr. Abcrcionibie. has 
taken no verdict from the Jury as respects ' 
the first and third charges, and he differs I 
from the verdict of the jury as rcspetis the ; 
second charge. To this may probably be 
attributed the very lenient sentence which j 
has been passed, d’he judge .should, how- 
ever, even when he differs from the Jury, i 
inflict such a sentence as he would have j 
passed had he agreed with the Jury. He j 
may lake other measures to obtain the re- > 
lease of the accused, if he considers that - 
the accused is not guilty, or that the charge * 
against him is not proved. 

I regret to have to record that the enqui- ; 
Ties made in this case, both by the Deputy 
Magistrate and the Sessions Judge, have been . 
most defective and insuflicient ; and this is 
the more reprehensible where the Sessions 
trial has to he conducted with the aid of a 
Jury. Fortunately, in this case the verdict | 
of the Jury is not final, as the offences of ' 
forgery were comraiiied before the Fenal 1 
and Procedure Codes came into force; and 
under Act XVII. of 1862 the prisoner is en- ; 
titled to an appeal on the facts as well as ; 
the law. : 

The proceetlings in this case appear to 
have originated by the prisoner, who charged 1 
the complainant, one BakuroolUih, with hav- j 
ing, in collusion with the prisoner’s wife, .set 
tip a false howalah in order to .set aside ihe 
prisoner’s hibhanamah. I’pon this Bakur- i 
ooikh chargeil the prisoner with forging the 
hibbananiah to set aside his howalah. Both ; 
documents bear old dates. Ik>ih parties assert • 
that they have been in possession of the es- i 
late in dispute. But the Deputy Magistrate ; 
appears to have made no enquiry to ascer- 1 
tain whether Bakuroollah’s howalah was 5 
mlly executed at the time and place alleged, i 


or whether Bakuroollah has been in possession 
under the howalah. The Town Kazee denied 
that he had recorded the attestation on the 
prisoner’s hibhanamah ; and upon th.s the De- 
puty Magistrate has jumped to the conclu- 
sion that the hibhanamah is the forged docu- 
ment. The sole evidence offered at the trial 
has been that of Bakuioollah, who deposes 
that his deed is genuine, and the prisoner’s 
deed is foriied ; that of the I'own Kazee, who, 
in so many woids, deposes that the attesta- 
tion on the hibhanamah is forged, though there 
are, the Judge says, suspicious signs of an 
interpolation in his Registry Book, at the 
j page at which this hibhanamah ought, if 
j genuine, to have appeared, hut where another 
j deed is registered ; and, lastly, that of a ser- 
! vant of the j>iisoner, who deposes that he 
i never heard of the hibhanamah. Such evi- 
I deuce is most insufficient 10 prove the offenc- 
' cs cliarged. The Sessions Jutlge should 
! not have pnueeded with the trial upon it ; 

I but have onlered 1‘inlher enquiry. But 
! the prisoner having been committed to 
the Sessions with these lorgeries, the judge 
cannot, as he has done, pass over the charges 
of forgery, and n.'^ing as genuine the hibba- 
namah. 'I’he Judge, in hi.s addiess to the 
Jury, says the question as to the lorgeiy of 
the liowalah or the hibhanamah must he left 
to be decided by a competent Court. This 
shows great misapprehension of his duties 
by the Sessions Jiulge. There is no Court, 
hut his Court, competent to try that question 
of the forgery. 'I'he prisoner has been com- 
mitted to his Ct>urt for trial, and still he 
does not try the pri.soner. 

The case should, I think, be remanded to 
the Sessions Judge with directions that he 
will order the Magistrate of the d strict (as 
the Deputy Magistrate seem.s not to under- 
stand his duties in this respect) to take up 
the enquiry, and 10 make a full and search- 
ing investigation into the charges of forgery 
brought against the prisoner, and also inio 
that brought by the prisoner against the 
complainant. Bakuroollah’s sole and unsup- 
I>oned complaint is no proof against the 
prisoner, and the I'own Kazee's siateinent 
should be tcstcii in every po.ssible way. It 
is an extraordinary ciicumsiance that even 
Musst. Ojahunnissa was not cited to give 
evidence before the Sessions Court. In fact, 

1 have never yet seen a case committed to 
the Sessions so utterly un.^^upported by evi- 
dence as this case, and 1 must record that 
I think both the Deputy Magistrate and the 
Sessions Judge much to blame for ihcii 
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proceedings on the preliminary enquiry and genuine, though he professes ignorance as Vol* 111. 
at the trial respectively. to how it came there On refeinng to page 9 

The Judge should, I think, be required to of his Kegister Hook, I fimi tlie most palpable 
re-try the prisoner after all the evidence tvidom.e that the leaf on which the hibha- 
against him has been obtained with the same nainah shoiihl have been viiiien has been 
Jur}' with which the first trial was held, and iain[»ered uithci! is an evident interpolation ; 
to take from them a verdict, either of con\ii- the place where the now leaf has been 
tion or acquittal, on the ch.iige on which •juniim d on to the narrow remnant of the 
as yet he has taken no verdict: and as re- oKl is ibstincily visible: there is no other 
spects the charge on which he has taken a leaf in the hook so maiked : in short, no one 
verdict, the ]nmeedings miisl be again re- ! that saw the condition of pages 9 and 10 
ferred to this C'onrt. coiiKi hesitate lor a inoineni in saving that a 


In the meanwhile, the prisoner sliould be ; new leal has been inlei jH)laied. The ovi- 


placed on bail. I denc e in siq port of ilie chaige is that of the 

Glover, y. 'rite forgeries (tl which ihe'iKa/ie alone. Against it are the ileposilions 
prisoner is accused are alleged to have been ! of three wintesscs who swear thsiinctly to 


committed before llie ist |annctr\ iS(>> : j ihe fact ol regisiiaiion bv the Kazee him- 


consecjuenllv, Itv Section 4 of Act XV'Il. 1 self : these men point (ail tlieir names on the 
of that year, the prisoner is eiuilleil to a | ilrtcninent as .itlesling wiinessc-.s, and their 
hearing on the facts of the i ase. the Jut' s ' cvideine is in no wav rcbulte<i ; on the coit- 


verdict notwitlistanding. 


iiaiw it recei'cs vaTV t onsidcr.iblc corro- 


lle was t liargetl /.v/, with foiging a hibb.i- ! boialion from ih(‘ .ippc.iiame of the Kegi.sicr 
namah : w iili bulging the 1 )a<. c a Kazec s i liook at the phu o w'heii; the copy of the 

Attestation ol Registiv on iliat dociinu ni : • deed ouglil l«> be, l>nl is not. 
and, srdlw with knowinglv using the tlocn- I would attpiii the prisoner on the seeond 
menl as gennine. 'I'he Sessions Judge took ' count lor these leasons. 

the [ury's vertrui on the .\tuond t ount onl\, ‘ ( )n ihe M//</ there can. ol course, suppos- 
ihai of forging liie Ka/ee s certitis ate*. < )n j ing th.it I am right in cieiliting the jirison- 

ihat count he sentenced the prisoner to one • er s stoi v icgarding the altcslalion, he no 

year's imjirisoninenl. at llie same lime : coiivit lion. 

that he considered the esideiue loo weak lor j And, thereloie, as 1 said hefoic, 1 see no 

conviction. ' leason tor remanding his case, but wouUl 

My colleague would remand the tase for direct the j)iisoner's release at once, 
further enquiry on all the charges. I com. nr | AVA^//- A'f// / , J 1 toncni with Mr. 

with him that the cime has been inipropeilv . Justiie Jai.ks<>!i in thinking that the ca.se 
conducted fnun the lirsi ; and iliat the an- h.is lieen most larelessly prepared I>y the 
thorilies concerned are deser\ ing oi censure : I)e)>ut\ Magistrate, and that the Se.ssion.s 
but I could not leinand the c.ise lor the Judge raiglil to h;ne km/wn that it was llie 
following I easoijs : duty ol his and ol none other, to 

/y/j/Zr.-- -Tliere app.-ars to me no neces- decid.- the ijnestion of forgeiy or no forgery 
sily for re-opening die ipiestion ol the *** lust ( onrl. 

authenticity of the hihbanamah. Tiie pi^.. ibu it is still ih.c husinews of the prosc- 
secutor Hakuroolkih never ventured to sa\ ^ uior to ofter some evidem e of the forgery, 
it was a forgery, or Hia’. it had not ically and there is really none ottered, and nothing 
been given to die prisoner by bis wile : ins to lead us to suppose that ihe decil of bibba 
statement was that the dociiinent had been, is oilier than a deed between man and wife; 
he thought, collusivTly e'.etuleil between the collusive, it ma\ he, but not forged, indeed, 
two in order to defraiul him of bis purchased the evidence of bakmoollah in reality only 
rights. The pri-^oner is entitled to the bemdit amonnis to ^nLb a thajge of collusion" 
of the weakness of die case for the jiroseculion. 'Die turning point in the case i.s, however, 
and there is neidier jiroof nor assertion iliat ihc Kegistiy Hook of the Kazee and lhi.s 
the hibbanamah is a forgery. The charge fnnclionary s evidence. It is palpable, as Mr. 
ought never to have been made. Justice Glover ob.serves, that a fresh page 

Sccmdly . — 1 think that the evidence regard- has lieen inlioducetl in the very page in which 
ing the forged alte.^iatioii is altogether loo die prisoner's hibha, which bears the mark of 
M*eak to support a conviction. The Kazee him- No. 214 on its face, ought, by his account, 
self gives his evidence in a wry sn.'^picious to have apficircd. Now, it is perfectly in- 
and unsiiiisfaciory wav : he is unable to denv | credible ibal the pri.soncT could have put 
that the impression of his large seal is 1 the number of 214 on bis account by mere 
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gmtm, and then that this number, so guessed 
gkt, should be foutui to hit the one single 
page in the Kcgjstrv Hook which has l>ecn 
manifestly interpolated. It is clear to me 
that theie has been some roguery in the 
Kazee’s (dlice, and the exi)lanation given In 
this functionary is altogetljer weak and 
iinsatislactorv. I am cjuilc salislied that a 
Jur\, with a proper knowledge of their duties 
and an ability to weigh evidence, would 
have at once aapiitted tlic [)risoner on this 
one startling fact of the iulerpolation alone. 
The secoitd charge, of course, cariies with it 
the third also. 

Holding, llien, that the jnisotier is lull) 
entitled to an ac(juilt.d on this second cliarge, 
and that there is no jairnd J\uu' case to 
recjuire an) tuithei* insesng.uion on the 
first charge. 1 concur witli Mr. Justice 
(ilover, and release the prisoner. Hie hiblia 
should he o'stored to the* prisoner. 


J’he 21 si June iShj. 

Pftstu/ : 

The IJoirble ( 1 , Loch and W. S. Selou-Karr, 
JuifgeK, 

Cheating or Extortion (by Chowkeedar). 

tjueen ret.\u.\ Kainnaiain C'liowkc‘cda«. 

Referred under Snlt»n (he Codt 

of C rim t no I Pttutduie ond Ptuulai 
Order A'o. /A’, dated the rj/// ynlv ittOj, 

A ch<mki'0(lari vvh<i oitt.uns tnonev imiiii amHlici. 
either by frambil<*nt iiuiurc’tnrnt ei ^ll^h4^m^stv, or l»v 
(Mitting that pnsiin in bar t»f injuiy, is f)uriishable 
under Sertion 417 of the I’enal ('into (( 'lir.iHrij; ), or 
Sections 3Sa aiut ^'<4 (Kxloition), lull nor ror enminal 
misappiopt lation of pwlitii' money enliustcd to him as 
a punlu* sere 4. or 

\Vk. canno: concur with the Sessions Judge 
in thinking dial this f>lYence should have 
been punished .is v riminal brc*ach of trust. 
On the facts found b\ tlie Depuu Magistrate, 
the ofEcncc seems punisliable under Section 
417 of the Peual (’ode as clicalmg, or it ma\ 
(airly fall under exioiiion under Sections 
‘and 3H4. 

he chowkeedar can never be said to have 
appropri Ued public monc) entrusted to him 
as a public servant. The money was c.lcaily 
obtained by him cither under fraudulctit 
inducement or dislionestv (Section 417). or 
hb putting Huro Ciwalini in fear of 
luJwrjN and so indiuing her to deliver up 
aqoney to him (Section 383L In cither view 
W isee no reason for remanding or alfcr- 


I ing the conviction, though the jmnishment 
seems inadecpiate to the offence. 


'I’lie 2 1 si June 1865. 

Prnenl : 

Tire Hon’ble (i. Loch and \V. S. Setoii-Karr, 
Judges. 

Trespass (false charge of)- 
Sibnarain Paul and others 

Kam RiiUon Dult, Sodagiir Singh, and others. 

i'rinunal Referiutt made hv the O/fiiiating 
Sessions Judge 0/ Ra/.s/ia/ive in his letter 
.Xo. Ji//, dated the Silt instant. 

A »h.irjj;i‘ of Irt-spaN. a-^ain^t persons in possession 
of laml (hTieed to ;inotli(i, wliether notice of the 
decret* has lu-en jiriven to the alle^t-d trespa.sseis or not, 
is not iieccssaiilv “ fiivoloiis, vc‘\atious, and false.” 

( ).N the facts rccoi«U*d, and on the linding 
come to by the Joint .Magistrate. \m‘ do not 
gather that the lands, in regard to which the 
case occurred, were other than a jiarl of tJie 
lands duly awarded to Anundo .Molum Mittra 
bv a dta'iec of the High Court, and duly 
delivtMvd over to him in execution of decree. 
'1 he Joint .Magistr.ite now)icrt‘ says that 
an; encroachment had been madt‘ by Anuudo 
Mittra on other lands of the defendant, and 
over .md above the lands awardeil by the 
civil decr<‘e. In this si.ue of things, what 
the Joint Magistrate savs about some lujtice 
I being due to the defendant on the part of 
tile person .sucai^s.sful in die Civil C'ourl \s 
iiTelevaiU. 'Phis being .so, the defendants 
are shewn to have tresjiasseil on lands 
awarded b\ a dec roe 10 the employer of the 
plainiitY Navvai Mundul. and to have given 
, a foundation lor the cliaigo laid : and, though 
the pioceiHlmgs of ihc defendants do not 
appewr lo have been eharacicri/ecl by any 
violence or exiiavagance, tliere is, <Sn the 
other band, nothing whale v or to justify the 
Joint .Magistrate in toiming the complaint 
“ iVivolous, vexation.-, and fal.se and still less 
to warrant his inthetmg a nne >12; rupees. 

I We, thereloie, hold iha: t k complaint of 
' Navvi had ejuite grounds -ulhcieni to war- 
1 rant its insUlution. and iliat the imposition 
of a line was unwarranted and illegal, and wc: 
hereby remit the same. W’e observe that 
this reference has not Y>een submitted in the 
form prescril>ed by Circular Order No, 18 of 
13th July 1863. j 
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The 2 1 St June 1865. 

Prest nf : 

The Hon’hle Ct. Loch anil \V. S. Seton-Karr, 


Tlie 2 1 St J line 1 86 5 . JMHfv 

Present : 

I'hc llon blo (1. fax!) ami VV, S. Seton*Karr» 

Jmifrts. 

No Recogrnixances (from persons acquitted). 


Contempt of lawful authority of public servant— Queen versta^ Aumiil C'lmnder C'lmdker- 
Mock bidding: for lease of Ferry sold by Ma- 1 |,«tiv ami Hiir ( Innulci ( luu ke!!)Ultv. 
gfistrate. 

' Recojjni/ana*' arr n. t n*'« rss:si \ frt»ni |>trr«iion« SC* 
(^)iiecn rv 7 \v//.v Kt^axooddecn and otlicr^. quutrd hv tlu- SfKwi.,nv Uuhtf. 


Jicfei i tn\ nhult' hy ihi .SfSs:';t//\ y o/' 
TippcraJu nmiir St'/ioi of Ait 

xxw »f I'Sfil, and (\'r(ufar ihdtr 
Xo. data! (he f )th J niy /tShj. 


A ixMson I*- ‘»t rontrnijit, iimlrr iSs. 

IVna! < hy biddiii'; loi rhf 1 * <*l a i<Ti \ voltl .ir 

public au('rit)n l>v the ?ai!ini: to t 

the sale. 


'I’m parties in tin> case liave he*en 
punished under Scsiiun iNs of llie Indian IV- 
nal ('(jde, wlmh enaUs dial a iMrt\ hid<lmf; at 
a sale of propert), held h\ iasstul aulhoriu 
of a puldic servant, and not intendiiiLT to 
perform the oldi^ntiions under whicli he lays 
himself In s\Kh bidding, shall be punish- 
etl, &c'.. <S:( . 


'I'uo lelereiues have been made by the 
Session> Judge of Ihnkeigunge under Sec* 
lion 434 of the ("ode of 
♦ Hut C'luituUi c hnJ>. C iiininal Proeeilure re- 

' in the margin, ^ w liowere 

sentemed to a line of rupc*cs i.txna for the 
olleiiic spetilied in Section 155 of the Indian 
IVnal ( otic, and wete tuithei inntnd ilovvn in 
lei f>gni/aiKe.s of rupees 1.000 to keep the 
peace for one \ear, A> the parlies have been 
attpnUed b\ the Ses.sions jmlge, the i barge 
against ilit-m not betng provetl, coiuiir 
\Mil» him in iliinking that then' are no 
grounds for lecpiiiiitg these lecogni/ances, 
; and. under the piovisions of Seciion 404 
, of the ('otle (if (aiininal Procedure, we reverse 
j the order of the Magistrate rcijuiting them. 


'I'he parties Ind for the lease of a ferry 
sold at jiuhlic auction liv the Magistrate, and 
failed to conifilele the sale. I'he Magi.sirale 
right!} or wrongl} found, on the e\idence, 
thill ihev Itad (lone so in llu' ltf)f>e of oh- , 
taining ilie iea'-e on a re sale at a Irntcr r,\te, 
and lined them rupees uj (*atlj. 'The Jse.s- 
.sions juilge iIiiTjk-> tiiai iht' hca iloes not 
conieinplate a saic of this kind, but otd} 
a .sale of corporeal propiit}. bir sri wc gallier 
from hi.s letter, Ihit to an.->wer the (jue'^iion 
pul bv him, it is necessar\ tfi loCik to die 
olijecl of ("n.ip’.ej* of tlie ]\.*nal ('ode, 
which i- headed *’ ( 'onTeinpts of ibr Lawful 
Aulhorif} ot Publn .VT\;mt-. ' 

Now, we think, a j arh' (.an evpiall} show 
contempt In bidding for tlie lease of a ferry 
put up to public amtion In a Magistrate, 
as he can by bidding lor an} corporeal pro- 
perty. not intending to ficrform i)k; obliga- 
tions -under which he lays himself In such 
bidding. It is his intention at the lime 
of bidding, and not the nature of tlx- thing 
to he sold, whi(.h constitutes the offente. 
We iliink. tlicnn'ore. tliai. if the inrenhon 
were proved, the Magistrate's order, under 
Section 185, was correct. 


'I he 2 1 St June 1H65. 

Present : 

I’hc Ilon’hic (/. Loch and W. Sclon-Karr, 
yndiys. 

District Municipal Act Levy of fines by Joint 
Magistrate— Record of proceedings - Obstruc- 
tions -Not keeping ground clean. 

Referetue made hy the Sessions yudf^e of 
the 24-Per^unnnhs under Stathn of 
Aft A'A'L. of rS6i, and (%'rtular Order 
X»i. I a, dated (he 1 $th f uty fd6j, 

A joint Vlagistrate, though Vicc-Ctiairmau of a 
Municipal Committee, can impose fines unclcr Act 
IV. of isr,4. H. r:. 

The Joint Mapistratf* should make a record of his 
pf<jcee<limjs lieforc passing sentence. 

Tlv o'. ♦ .'rfi/)n of ft {drain by a tree blown down 
hy rhf (,5 clone j*. not an ofjM ruction within the meaninj; 
of Section 57 of that Act. 

The owner of jrround is answenjlile under Section ^>7, 
whether his “p ond was ma<le dirty hy himsidf or 
another. 

The District Municipal Act h silent a.s 
to the authority hy whom fines under the 
Act are to be imposed ; but we think there 
can be no doubt that the Magistrate is tlie 
proper authority, and, therefore, the Joint 
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Magistrate, though Vice-Chairman of the 
Municipal Commiitee, i.s coni]><*lent to impose 
fines on charges being brought ami prov d 
before him. We agree ^^ilh the Sessions 
Judge that the Joint ]\1 agist rate should make 
a record of his proceedings, taking down in 
writing the statement of the party charged, 
and, when necc.ssarv, the evidence against 
an 1 for the accused ; but if, on visiting a 
locality, the Joint Magistrate has ocular de- 
monsi ration that an olYence has been com- 
mitted, we think it would be sufiicieni for 
him to know and to record what the party 
charged with the offence had to hay, and then 
proceed to pass .‘cnlcme. 

Wuh regard to llie fine imposed by tlie joint 
Magistrate, under Section 57 of Act 111 . of j 
1864, Hengal l.e..iislatnre, wc think ilie joint j 
Magistrate’s oidt r illegal as the tree which j 
obstructed the drain was blowti doun by the i 
(?yclone, whereas the Section ({uoted refer> 
to some obslrutiion rnis(‘d purfioscdy by a 
party. It is (jucstionahh; whether the Mu- 
nicipal CYnnmittee were n(«l bound to re 
move this obstruction at tlieir own cost. If 
the parly wished to retain the wood, be 
would be bound to remove tl after due notice, 
and, if he failed to do so, the ( ’ointnitlee might 
do so. 

We remit this fine. 

We think the joint Magistrate was right 
as regards his orders under Section by of the 
Act. It is mj v.ilid e.'ccusc for a man, via* 
is bound by law to keep his gmuml clean, to 
say : I did not make it dirty, but somebody 
else did ’ 


"rhe 24th June 1865. 

Present : 

The Hon’ble (}. Loch and W. S. Seton-Karr. 
yud^es. 

Absconding parties- -Proclamation and attach- 
ment of property (not authorised for offences 
puniahabie with 6 months' imprisonment >— 
Sections 183 and 184, Criminal Procedure Code. 

Queen versus Muddun Mohun Podar. | 

Appeal against the ordef of the Sessions j 
fudge of Itaekei gunge ^ affirming that of s 
the foint JA 2 gist rate. ' ! 

SectMWB^ ('riminal Proerdure OxU* ' 

(proclamation and attachnu'nt o( proporry of abscondinir i 
parttea), do not a-Mdv t<' oftonc«:s punishable with \ 
tim»r»«onment extending to si\ months onlv. j 

There is mi rule which reouirCK a Magistrate to i 
•abily himself that a party Has absconded, before 


i<;5uing a proclamation; but the party, on suing to 
recover his property, may prove by evidence that he 
had not absnmded. 

floforc a Mas.»^istrate proceed.s to declare attached 
prnpcrt> forfeited, he should take evidence to prove 
compliance with th»i formalities laid down by law with 
rejjard to proclamation. 

In this case Lvo objections are taken : — isf, 
that the offence with which the petitioner is 
charged being punishable only with fine 
coinmutablc. un<ler Section 69 of the Indian 
Penal C'ode, to imprisonment not under any 
rircumstances exceeding six months, the 
Magistrate acted contrary to law in proceed- 
ing against him under the provisions of 
('iiapter XI \’. instead of ('hainer XV. of the 
(’ode of (’liininal Piocedure : 2ndl\\ that the 
petitioner did not attempt to evade process, 
an<l the is.sue of the proclamation under 
Sectifin 183 has not been made in the man- 
ner re Cl Hired by law. 

I'he petitioner is charged under Sections 
154 and 155 of ilie Penal C’ode, and a war- 
rant wa.s issued by the joint Magistrate on 
51 h Se])teml)er for his apprehension. The 
let urn of the Inspector of Police was to the 
effect that the petitioner was then at Bur- 
lu-nul, and he reciuestcd inslruciions whether 
the warrant should be sent there to be 
scMved. On 5th September the Joint Magis- 
trate issued a proclamation under the provi- 
sions of Section 183 of the Code of Criminal 
Piocedure, and at the same time directed 
the attachment of the petitioner’s property, 
which, on the i2ih October, the Joint Ma- 
gi.sirate declared to he at the disposal of 
(loveinment, as the petitioner failed to ap- 
pear within the lime limited in the procla- 
mation. 

'I’he first objection raised is one of law. The 
petitioner urges that the offence de.scribed in 
Sections 154. 155, and 1 5b of the Indian Penal 
C'ode is punishal)le widi fine only comnuitable 
by Section by to imprisonment for .six months, 
if the fine exceed 100 rupees ; that for of- 
fences punishable by a Magistrate with im- 
prisonment for a ])eriod of more than six 
monlh.s, under ( hapier XIV. of the Code of 
(’rirninal Procedure, the provisions of Chapter 
XII. for causing the attendance of the ac- 
cused are made appealable by Section 249 ; 
but that the provisions of that Chapter are 
n<n extended to offences punishable under 
Chapter XV. with imprisonment extending 
to six months. In such cases the usual 
course is, first a summons, and then a war- 
rant, or, .should the circumstances require 
it, a warrant is issued in the first instance; 
if the accused be not apprehended under 
the warrant, the only course to be taken 
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Is for ihe Magistrate to re«issue it ; l)Ut he 
Is not empowered, under the law, to take 
further proceedings for causing the attend- 
ance of the accused, such as proclamation 
and attachment, as the provisions of Sec- 
tions 183 and 184, C'hapier XI L, have not 
been extendetl to cases triable under Chapter 
XV., though other Sections of that C hapter, 
to secure the atteiulance of wimesscs. liave 
been* the Legislature showing by the mark- 
ed omission that it did not intend to extend 
the provisions of Sections 1H3 anil 184 to 
offences punishable with imprisonment up 
to six months. 

It has already been ruled by the Court, on a 
reference made by the Judge of Hhaugulpore. 

noted in the margin, 
Hiffh Court to Judfjo that the provisions of 
oyihausulporr, 2Sth April Sec tions 1 83 an.l 1 84 

do not extend tocases 
triable by a Magistrate nmler Chapter XV. of 
the Code of Criminal Procedure, and it ap- 
pears to Us that the Legislature purposel) 
made the omission, considering that for cases 
falling under this C'liapter, wliich are gener- 
ally of a petty nature, and where the usual 
course of obtaining the attendance of the 
accused is by summons, it was enough to 
enforce that attendance by the further pro- 
cess of a warrant, and ordinarily the issue 
of a warrant is sullicicnt for that puq)Ose. 
As, therefore, the offence with which the 
petitioner is cliarged is punisliable by fine 
commutable to imprisonment extending to 
.six months, we think the jirovisions are not 
applicable to this case, and all proceeilings 
taken under them must he ejuashed. 

It is urged, further, that, looking at the 
return made by the Police Oflicer, it is c lear 
that there was no Jiienipt, on the jiart of 
the petitioner, to abscond. Uollt the Ma- 
gistrate and Sessions Judge have found, as a 
fact, from the evidence and the acts of the 
petitioner, that he did endetavour to abscond. 
Thougli the Police < )flicer's return is made in 
language which might lead to the supj)Osi- 
lion that the petitioner had gone to Hurri- 
saul in the ordinary course of his business, 
yet, if the Magistrate were satisfied that he 
intended to ab.scond to avoid the service 
of the warrant, he had authority to is.sue tlie 
proclamation, if this had been a case in which 
such procedure were authorized by law. The 
law does not lay down any rule which a 
Magistrate must take to satisfy himself that 
a party is absconding before issuing a f)ro- 
clamation; but, of course, it is open to the 
part) suing to recover his property, under 
Section 185 of the Code of Criminal Pro- 


cedure, to prove by evidence tliat he had not VeI» tils 
done so. 

I'hen, as regards the objection, that the 
proclamation was issued without due fonnali** 
ty, we observed that the law (Section 183) re- 
cjuires that “the proclamation shall be publicly 
read in some consjucuous place of the town 
or village in which such person usually re- 
sides. and shall be afiixed on some cons}>iciioUE 
pan of the ordinary place of alxxlc of such 
person, 01 on some conspicuous j>lace of such 
town or village." aiul that “a copy of the pro- 
clamation shall also be afiixed on some con- 
spicuous part of the C\>uri-house of the 
Magistrate." 'Phe law' has laid down the 
above rules as necessary formalities for the 
due issue of a ]>r()clamalion ; and l)eforc the 
Magistrate proceeds to declare attached pro- 
perty to 1)0 at the disj)0sal of ( Joverninenl, he 
should take evidence to prove that these 
formalities have been duly complied with. 

'The return of a Police Ofiicer, though sufiici- 
eiit to enable the Magistrate to tlo certain 
acts, is. we think, insufiicient to authorize 
liis inflicting a heavy penally on the accused ; 
for such, 110 doubt, is the forfeiture of projicr- 
i\. and, therefore, the fact of the issue of 
the proclamation with all formalities should 
be proved like anv otlier fact : for the object 
of the proclamation being to inform the 'ac- 
cused that his alieiidauce is rcc|uired ; the 
object of these formalities is to en.siire a due 
proclamation of that proclamation, so that 
tlie accused ma\ not l>c able to say that 
neither he nor any of liis people were 
aware that his attendance was required by 
the Magistrate. In this case, however, the 
j>clilioner admit.s that he was aware of the 
issue of a warrant, and applied to the Ma- 
gi.sirate to appear by agent before the period 
entered in the proclamation had expired, and 
in time to admit of his appearing in per- 
son when that application was rejected, so 
that he could not plead ignorance ; and, had 
this been a case to which the provisions of 
Sections 183 and 184 were applicable, we 
should have rejected the appeal. As it 
is, w'e must reverse the orders of both the 
Ix)wer (-ouns. 


The z6ih June 1865. 

Present : . 

The Hon'ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 

WttoeMet for the defence (examination of). 

Referred under Section of Act XXl** 
0/ iS6/, and Circular Order No, iS^ 
dated the t$th July 186^. 


Or. 25« 
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HIHk Qtleen versus Abdool Setftr. 


The 26th June 1865. 


An nccuicd person is entitled to have the witnesses, 
ittoMed til his defence, e)cartiined. 

ItjCAD a reference from the Sessions Judge 
of Hooghly, dated 19th instant. 

We entirely concur with the view taken 
of this case by the Se-ssions Judge. The 
accused in the case of the Queen versus 
Abdool Setar is clearly entitled to have the 
witnesses (whom, we observe, he distinctly 
named in his defence) examined. 

. llie provisions of Circular Order No. 18 
of the 1 3 tb December 1861 do not apply to 
this case. The present case was not one 
necessarily triable in the Sessions Court, and 
the accused had, therefore, no opportunity of 
citing witnesses at a later stage of the case 
and before a higher tribunal. I'he order and 
sentence passed by the Deputy Magistrate 
is annulled. The records of the case must 
be returned with directions that the witnesses 
for the defence of the accused be examined, 
and a proper order passed. 


The j6ih June 1865. 

Present : 

The Ilon'ble F. B. Kemp, Judge. 

Theft in dweUing^hoiise, Ate.-- Whipping. 

Queen fY/'rw.r Junghoo Khan and Tussuduk 
Hossein. 


Committed by the Assistant Magistrate, ami 
Med hv the Sessions Judge 0 / Patna, on 
a charge o/*^ iTheft. " 

Whipping may be substitttted for any other punish- 
ment far the offence of theft in a dwelling-house, &c. 


This trial was c^ond acted with a Jury. 

The petition 6f appeal raises no point of 

litw. 

The conviction and sentence appear to be 
Mfal, and, under all the circumstances, the 
flhnldiiment awarded is not too set'Cre. The 
d^Ilants were convicted of seven distinct 
offences under Section 380 of the Indian Pe- 
nal Code. The infliction of stripes under the 
niovtsions of Secttdft S, Act VI; of 1864, in 
ika of any other punishment, is legal for an 
nffence defined by Section 380 of the Indian 
l^nal Code. It was not an additional punish- 

^e ^peals are rejected. 

* ,The Sessions jddde Should have sent a 
dt his charge mhe JuiT ^ith ihe peti- 
llte of appeal. 


Present : 

The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 

Dismissal of case by Deputy Magistrate 
for default 

Queen 7>ersus Chundrai Sikdar and others. 

Referred under Sections and of the 
Code of Criminal Procedure. 

The Deputy Majfristrate did not act illegally in dis- 
missing the case when the complainant did not appear 
cm the day fixed. 

In this case we concur with the Sessions 
Judge that Section 180 of the Criminal Pro- 
cedure Code does not apply. 

The Deputy Magistrate did dismiss the 
case, because there was no ground for pro- 
ceeding with it. The .Section under which 
the case was dismissed, because the com- 
plainant did not appear with his witnesses 
on the day appointed, appears to be Section 
259 ; and there can be little doubt that, under 
the strict letter of the law, the Deputy Ma- 
gistrate was justified in dismissing the case 
under that Section when the complainant 
was not present, though there had been no 
question, till then, of the appearance of the 
accused. 

We think that the Deputy Magistrate 
would have exercised a sounder discretion 
had he wailed a short lime to see if the 
witnesses would appear, or if he had not dis- 
missed the case until the close of the day ; 
but, looking to the statement of the complain- 
ant, it does not seem that the charge Was of an 
aggravated nature, or that any great violence 
had been exercised on the complainant. 

Had the charges been of a kind exclusive- 
ly triable by the Court of Session, the Ses- 
sions Judge might himself have dealt with 
the case under Section 435 of the Criminal 
l^ocedure Code. The offences charged were 
not necessarily triable at the Sessions* But 
chafes under either Section 342 or 347 of 
the Penal Code are triable by the Magistrate! 
and, under all the circumstances, we do not 
think that anything more need be done, tlio 
Sessions Judge should famish the Deputy 
Magistrate with a copy of our opinion 
hva guidance in future. 
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The 27th June 1865. 

Present : 

The Hon'ble F. B. Kemp and \\\ S. Scion- 
Karr, Judges, 

Abetment — Issue of false certificate of 
Summons. 

Queen versus liissamuddeen. 
Committed by the Af agist rate of Bamoorah, 
and tried bv the Sessions Judge 0/ West 
Burdwan, on a charge of abetment of issti- 
ing a certificate re<fuired by laiv to be 
giveUy knoiving it to be false on a material 
point. 

Abetment of the issue of a false < ertiHcate of sum- 
mons* Aithou|(h there was no chuwkeedar in the 
viUape of the name appearing; on the loreipt arknow- 
lecl)]|fin^ due service, the prisoner was acipiittcd in the 
absence of proof of {guilty knowlcdjre of belief, it being^ 

S rcd>al>le that he (an utter stranger in the village) was 
eceived by the villagers. 

This is a novel case, and, as such, I have 
very carefully perused the whole of the 
proceedings in the original vernacular. 

The prisoner is a peadah of the BancfX)- 
rah Coilectoralc. It appears that he had 
held that ofUce for six or seven months 
prior to the present trial. 'Fhe facts of 
the case appear to be briefly as follows. 
One Motee Loll Roy brought a suit for ar- 
rears of rent for the years 1268, 1269, and 
1270, amounting to rupees 1 17-10-18-1, 
against (jopal l^tri and Kooplall Pari. The 
issues raised in the suit upon the pleadings 
were: First Is the junirna of the vlcfendants 
payable in sicca or Compaiiy’.s rupees } Se- 
condly — Is the arrear or any portion of it 
due or not ' The Assi.'»iam (.’ollectur dis- 
missed the suit, holding that the jumnia 
was payable in Company’s rupees, and that 
the arrears were not due ; special damages 
were awarded to the defendants under the 
provisions of Act VI. of 1862. In appeal 
the decision of the Assistant Collector was 
affirmed. 

It appears that, in the answ'cr of one of 
the defendants, or Rooj>lall Pari, before the 
Assistant Collector, the said party averred 
that the summons had not been seized upon 
him personally, or affixed to the door of his 
house, and that he should have known no- 
thing of the suit had he not casually heard 
of its institution. He further alleged that 
there was no such chowkeedar in the village 
in which he resided as Modoo Mytee^ whose 
name appem as a witness on the receipit, 
acknowlcdguig the due service of the suin- 
. mons, the chowkeedar of the village being 
one Seeboo Dome. 


j Upon this the Assistant Collector held a. l|Nij|r||i 
proceeding, and made over the pnsoner, |he 
(leadali Hissamuddeen> to the Ma^strate. 

I'he Magistrate, Mr. Wells, alter taluag 
the answer of the |>eadali, and evidence to 
the fact that there was no chowkeedar by 
name Modoo Mytee, epmmiUed the peismatr 
to take his trial on die following cha^ 
before the Sessions judge Widi w- 
luntarily causing the Nasir of Bancooiah 
Collectorate to sign or issue a certificate 
quired by Section 46 of Act X. iSsf, 
knowing dial .such certificate was false In a 
material point ; and that he lias thereby com'- 
mi tied an offence punishable under Section 11917 
of the Indian Penal Coile, and has commitM^ 
an offence punishable (sic in origj undfir 
Section 109 of the Indian Penal 
within the cognizance of the Court of Ses- 
sion.” 

As the Magistrate s grounds for committing 
the prisoner arc very brief, 1 extract them : ' 

** 7 'here can be no question, I think, that 
tile accused never visited the village or 
sened the jirocess, which he gave the Maalr 
to understand he had duly executed.” J 

The Sessions Judge, Mr. W. T, Tucker, 
found that the ofTence established against 
the prisoner was — 

“ Abetment of the Issuing of a certificate 
required by law to be given, knowing such 
cerlilicale to be false in a material point.” 

I’lic sentence passed is one year’s rigor- 
ous imj)risonmcnt. 

I'lie gist of the oiTence in tills instance is 
clearly the intention of die prisoner. The 
question is, did the prisoner know' or believe 
iliiU the ccrtilicale of service of summons 
w Inch he filed was false in a material |)Oint ? 

I think that the prisoner is entitled to ap 
acquittal. It is not disputed that he was an 
utter stranger in the village in which the 
parties to the Act X. suits resided. It is 
also clear that he is a peadah of some few 
months’ standing, knowing nothing of the 
parties; he goes to the village, the house of the 
defendant in the Act X. suit is pointed out to 
him by the plaintiff — a house said to be the 
residence of the defendant. The defendant 
is not found at home ; the prisoner affixes 
the summons to the prindpal door of the 
homestead, and gets a receipt signed by a 
party styling himself chowkeedar. It may 
be that there is no chowkeedar in the vil- 
lage of the name of Modoo Mytee, but that 
there is a Modoo le admitted. Nodung is, 
therefore, more probable than that the peadah, 
the prisoner, was told by somebody on 
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^ in. behalf of the plaintiff, who wished to have 
the suit tried ex parity that the witness Modoo 
was a chowkeedar. Not being able to satisfy 
myself of the guilty knowledge or belief 
of the prisoner, I would acquit him. The 
papers must be submitted to my colleague, 
Sir. Justice Seton*Karr. 

Seton^Karfy J . — It seems verj' remark- 
able that, after all the alleged non-ser- 
vice of the summons, the defendants in the 
rent-case did appear, and did answer the 
plaintiff's claim. 

I distrust the statement that the sum- 
mons was never served, and that they only 
heard by chance of the rent-case. Now', the 
atatemcnl is the sole foundation for the trial 
and eventual conviction of the ])con for abet- 
ment of the issue of a false certificate. 

I think the peon's story consistent and 
probable, and at any rale this is a case in 
which he is fully entitled to any rca.sonable 
doubts ; my own belief is, lliat he served the 
numinous w hich he had no interest in not j 
nerving, and was deceived by the villagers, 
who gave him false names. The prisoner is 
released. 

The 29th June 1865. 

Present : 

The llon’ble F, A. (Hover, ytut^e. 

Records of previous convictions (to be put in at 
close of trial). 

(Jueen versus Shiboo Mundle. 

Committed hv the Deputy Magistrate of 

Jiurdwan^ and tried by the Sessions 

Judge of Uest Bur divan, for thefts 

Records of previous convictions should not lie put in 
until the close of the trial, as they can only Im‘ used 
after conviction in determininf^ the measure of punish- 
ment. 

This is a clear case. The prisoner was 
caught making off with the stolen bullocks, 
and, on being (lueslioned about them, made 
bis escape, leaving the animals behind him ; 
he was follow'ed, and again questioned, but 
again he contrived to make off. His de- 
fence is enmity - a plea not in the least estab- 
lished. Against him is the abundantly proved 
fact, that he was found making off with the 
bullocks, which had been stolen some days 
previous, and that he not only refused to 
give any account of the animals, but ran 
off directly he was questioned. 

He appears to have been once before im- 
prisoned for cattle-stealing. I see no reason, 
.ibcipfore^ to interfere with the conviction 


under Section 411 of the Penal Code, and 
reject the appeal. 

I remark, however, for the Sessions Judge's 
future guidance, that records of previous 
convictions should not be put in until the 
trial is concluded. The previous conviction 
of the prisoner for cattle- stealing could 
have been no proof against him in the pre- 
sent case, and could only have been used 
after conviction in determining the measure 
of punishment. 

The 4th July 1865. 

Present : 

I’he Hon’ble C. Steer, Judge. 

Destruction of a valuable security — Tear- 
ing a pottah. 

(^)ueen versus Nittar Mundle. 

Committed by the Joint Magistrate^ and 
tried by the Sessions Judge of Midna- 
pore, ON a charge of defacing a document 
purporting to be a valuable security, 
under Section of the Indian Penal 
Code. 

The tearing up of a pottah is the destruction of a valu- 
able security within the meaning of Section 477 of the 
Penal Code. 

'Fuk evidence establishes that the prisoner 
look and tore up a pottah, and that is a do- 
cument which is a valuable security. The 
conviction and sentence under Section 477 
I is legal, and there is no ground for the 
' appeal. 

The 6lh July 1865. 

Present : 

I'he llon’ble F. 11 . Kemp, F.. Jackson, and 
F. A. Glover, Judges. 

Murder— Culpable Homicide not amounting 
to Murder. 

(Jueen versus Beria Bazikur and another. 

i Committed by the Assistant Magistrate, 
and tried by the Sessions Judge of Rung- 
pore, on a charge of Culpable homicide, 
under Section J04 of the Indian Penal 
Code. 

The Ses&ions Judge, having found the prisoners guilty 
, of striking the deceased with the knowledge that the 
I act was likely to cause death —in other words, guilty 
of rnurder — convicted and punished them for culpable 
I homicide not amounting to murder. Case remanded 
for a new trial {farkson, J., dissenting). 

Glover, J. — The Sessions Judge has con- 
victed the prisoners of culpable homicide 
not amounting to murder, under Section 304 
of the Penal Code, and has sentenced them 
to five years’ rigorous imprisonment. 
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This conviction is opposed to ilic evidence 
and lo the Sessions Judge’s own sununing 
uf). He finds the prisoners guilty of strik- 
ing the deceased with “ tlie knowledge that 
the act was likely to tause death. " I'his is 
specially the meaning of i'liuise 4 of Section 
300 of the Penal and, under that Sec- 

tion, the crime held by the Sessions Jiuige to 
be proved against the prisoners is not cul- 
pable homicide not amounting to murder, but 
murder itself. 

It has already been ruled by this Court in 
the case of jobur Mahomed and another, 
dated 28th December 1864, that, \shere a con- 
viction is, from the Sessions Judge's own 
showing, erroneous in law, the case .should he 
remanded with directions to record a legal 
finding on the evidence, and lo pass .sentence 
in accordance therewith : as this C ourt, al- 
though empowered by Section 419 of the 
Code of C'riminal Procedure to alter the 
finding and sentence of the Sessions judge, 
could not imjKJse the lightest of the punish- 
ments allowed by law for the crime of which 
the prisoner had been really convicted with- 
out enhancing that already iinpo.sed. 

Following this picccdcnt. 1 think that this 
case should be sent bak to the l.owci ('(mrt, 
with directions to come to a legal finding 
on the evidence which the judge admits to be 
trustworthy, and to pass such a senleiu e as 
the law directs. In the present case, the 
prisoners have been fonml guilty of murder, 
although the conviction and punishment have 
been for culpable homicide not amounting 
to murder. 

yarksofh J. I would not remand this 
case. 'Phere was an altercation between the 
prisoners and the villagers. J he prisoner’,s 
witnesses say that, as they were passing along 
the road {a large cncanifuneni of women and 
cattle), the cattle s 5 raye<l with the villagers 
into the villagers' liehl. I'he villagers state 
that the pri.soners and tlieir women went into 
the field to cat the sugar-cane, and that, in 
the dispute which en.sued consequently, the 
prisoners struck the blows, one of which 
caused the death of one of the villagers. 
The Civil Surgeon s cviilence proves that 
only two blow.'^ weie struck, but that one of 
them was very severe, penetrating to the 
brain, and fracturing the .skull, it does not 
appear in evidence which of the prisoners 
struck this blow, and the witnesses all de- 
pose that it was a blow' with a lalfee, anri not 
with any cutting instrument. There is no 
proof that the prisoners received any provo- 
cation before they assaulted the villager 
^*ha was killed. The villagers will not 


mention that circumstance, and the prisoners Vol III* 
deny that they killed the man, or had any 
dispute with him personally. Hut, looking 
to all the circumstances that there w'cre only 
four men belonging lo the prisorer's party, 
and a verv large mimhci of women and cattle, 

1 iloubi if the prisoner.s would have attacked 
the villagers unless they had been provoketl 
in some way. Had the Sessions judge made 
a more careful examin.ition of the pri.soner's 
witnesses. 1 feel certain this would have been 
elicited. 

However this ma\ he. I am not salislied 
that the prisoneis who slnick the blow 
ciihci intended to cause death, or struck it 
with the inlemion of causing such bodily 
injury as was likely lo cause de,\th. 

We must look to all the circumstances of 
the case lo see wliai the prisoner’s intention 
was, and there is no evidence whatever upon 
which it is saiislai lorily proved lo my mind 
that the prisoners in any way intended to 
< anso death or bodily injury suflieient to cause 
(hath. Hut the prisoner, who struck the 
blow winch killiMl the villager, must have 
known liiai a l>low on the head with a hittee 
wMs likely to cause death ; and as he chose to 
run tin? lisk of inflicting this blow, lie com- 
milied the onence. ot <.iil{)al)le homicide, and 
his itiinpanion. who was present abetting in 
the assault, conimiiied the same oflencc. As 
it is not certain which prisoner inllicted the 
blow whi'h caused death, I would reduce 
the sentence of llirec years’ imprisonment, ll 
does not appeal to me lo he a case calling 
for seveic punisiimeni. 

Kt'mp,y. I entirely concur wnth .Mr. jus- 
lit e (ilo\er. 'I'his appears to me to be 
a very bad tase. The two jnisoners, w'ho 
belong lo a wandering iiihe, gipsies, eiilcred 
a sugar-cane field for the purpose of plunder- 
ing it. The villagiTs, and amongst them 
the deceased, naturally remonstrated. The 
prisfiners then and there set upon the villagers, 
and killed the deceased ; his skull was frac- 
tiireil. I'he .‘Sessions Judge, Mr. Fowlc, in 
Ills leniarks, observes that the (’oiirl cannot 
hut look upon sucii violent use of a heavy 
weajiuu iike a hamhoo in any other liglit than 
an act done with the knowledge that it w'a.s 
likely to cause death.*' J cannot understand 
how the Sessions Judge < ould convict of any 
offence .short of murder, when he wa.s of 
opinion that the act done was so imminent- 
ly dangerous that the know ledge that it was 
likely to cause death must be inferred. (S^s | 
Explanation, Section 30J of the Indian Penal 
CckIc.} 
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IM III. My learned colleague, Mr. Justice Glover, 
proposes to send back the case in order diat 
the Judge may come to a legal finding. 

1 would, acting as a Court of Revisfon, 
under Section 405, order a new trial. The 
prisoners have not pleaded to the graver 
charge of murder ; the charge must, there- 
fore, be remanded, and the provisions of Sec- 
tions 244, 245, 246, and 247 of the Code of 
Criminal Procedure carefully attended to. 
After recording the pleas of the prisoners, 
the Judge will pass a legal sentence. 

Ghvef\ y, ~ After reading the remarks of 
Mr. Justice Kemp, 1 concur with him in 
remanding the case for a ncNv trial. 


The 7th July 1865. 

Preseftt : 

The llon’blc l\ B. Kemp and F. A. Glover, 
yu<if*es. 

Murder "-Culpable homicide not amounting 
to Murder. 

Queen versus Mahomed 1^1 im Abdool 
Kurreem and Abdool Ghunee. 

Committed hy the Afagisirate^ and tried by 
the Sessions yudge of Sylhet on a 
charge of murder. 

The absence tif premeditation wilt not reduce the 
crime for mtirder to culpable homicide not amounting 
to murder. 

Glover, y, — Tmk evidence in this case has 
been recorded by the Sessions Judge in a 
very meagre anti unsatisfactory way ; and 
had the matter been one of any dilFiculty, I 
should have felt obliged to remand the case 
for a more comj>leic enquiry. There can be 
no doubt, however, that the tleceascd met 
with hts death at the hands of the prisoners, 
and the only point for consideration is, of 
what degree ot homicide the prisoners are 
guilty ? 

The Sessions Judge has convicted them 
under Section 304 of the Penal Code, on the 
gi^nd that the killing was not premeditat- 
ed ; bat in this he has committed an error of 
law. The Penal Code nowhere makes j>rc- 
meditation a necessary concomitant to mur- 
Whatever the motive may be, or whe- 
Iher or not any motive whatsoever be dis- 
coverable, the sole point forenqoiry is, whether 
person inflicting the ini my did so with 
foe knowledge that it would cause death, or 
OlW It was likely to have that eAect \ if he 
with that knowledge, the crio^, unless 
emeifically exempted, cornea uone of 
|M mtoepiions, and is culpable homioi^ under 
Station 300, in other w^ords ^^murder.’* 


Now, in the present case, the Sessions 
Judge has gone simply on the want of psa- 
meditaticn, adding, curiously enough, the ser 
mark that the deceased gave the prisoners no 
provocation. It is proved beyond question, 
by the medical evidence, that the injuries 
inflicted on the deceased were of a most des- 
perate nature ; the bones of the skull were 
driven into the brain, and the weapons used 
were heavy bamboo banghy sticks, weighing 
nearly 5 lbs. a piece. The nature of the in- 
juries shows, conclusively, that the persons 
indicting them must have, at the least, known 
that they were likely to cause death ; and 
all consequences must be presumed against 
men who beat another’s skull into number- 
less pieces with w'eapons that might naturally 
be expected to produce such a result. 

The crime, as proved by the evidence, ap- 
pears to be nothing short of murder under 
Section ^00 of the Penal Code ; and as the 
Judge has convicted of the lesser offence 
under Section 304 on a mistake of law, I 
think that the case should be sent back for 
him to come to a legal finding. 

I'his Court, as a Court of Appeal, cannot 
enhance any sentence ; and, therefore, al- 
though I could alter the conviction for cul- 
pable homicide not amounting to rourdjer to 
murder itself, 1 could not interfere with the 
sentence, or pass either of the only sentences 
allowed by law. I think, therefore, tliat the 
Judge should be directed to fmd on the evi- 
dence whether the killing was done with 
the knowledge of likelihood that it would 
cause death if he finds it so, and that none 
of the exccpiion.s apply, he should convict 
the prisoners of murder, and pass sentence 
either of death or of transportation for life. 

The papers must be laid before another 
Judge. 

Kemp^ y, — 1 quite concur with Mr. Justice 
Glover, that the evidence Is amply smiBcieiit 
to sustain a conviction of “murder.” 

The cranium of the deceased was com- 
pletely smashed, and several pieces of bones 
were buried in the substance of the brain. 
The Medical Officer, in answer to a question 
as to the probable number of blows inflicted, 
replied : “ The whole head was a mass of 
** bruises ; it is impossible to say how many 

blows were given,” 

It is in evidence that the deceased remopr 
strated with the three prisoners, because 
they cut a crop belonging to him. Tbe pri- 
soners, a father and ms two sons, then 
and there, set upon the deceased, and beat 
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him with heavy thicks in a cruel manner. ! 
It may be that the act was not premeditated* j 
and this fact may, doubtless, be taken into ! 
consideration in awarding punishment ; but j 
the absence of premetlitation will not retluce j 
the crime from murder to culpalde homicide : 
not amounting to murder. | 

Culpable homicide is murder, unless it 
comes under some one of the exceptions laid 
down in the Penal Coile, This case does 
not come under any of the exceptions. I'he 
prisoners, without any provocation, the 
^ssions Judge admits, used heavy sticks — 
all the blows were aimed at the head of the 
deceased, whose skull w'as literally sinaslied 
to pieces ; tlie prisoners must have known 
that their acts were so imminently dangerous 
that they must, in all probability, have caused 
death or such bodih injury as was likely to 
cause death ; they are, therefore, clearly guilty 
of murder, and nothing short of murder. 

As a Court of Revision, I would order a 
new trial. The prisoirers were charged with 
culpable homicide not amounting to murder, 
ami they have not pleaded to the graver 
charge. The Sessions Judge must amend 
the charge under Section 244 of the Code of 
Criminal Procedure, The trial may be im- 
mediately proceeded with, unles.s the Ses- 
sions Judge be of opinion that the accu.sed 
persons will be ])rcju(liced in their defence 
by so doing ; in that case, the Sessions Judge 
will proceeil under Section 246 of the Code. 
The accused may be pernntied to rc-cail and 
examine any witnesses for tire piDsecution, 
who may have been examined on the host 
trial. On the completion of the trial, the 
Sessions Judge will pass a legal sentence. 

Glover^ J. -After reading the remarks 
of Mr. Justice Kemp, I concur in onicring 
a new trial. 

The loth July 1865. 

Present : 

The Hon’l>le W. S. Selon-Karr, Judge. 

Prisooer charged with graver offence, but 
convicted of lesser offence. 

Queen versus Satoo Sheikh. 
CiUninitted hy the Assistant Magistrate of 
Bongong, and tried hy the Officiating 
Sessions J udge of Xuddea.— Crime charged^ 
culpable homicide amounting to murder. 

A Jury may ignore the graver charges on which a 
pnaoner it trti^, and find him guilty of a lesser one on 
the evidence. 

The s^peai appears to be out of lime, 
ibis is one of those veij* common cases 
im which a husband beats nis wife, l>ecause * 


his meal is not ready, in such manner as to ViH ll£ 
cause her death by rupture of the spleen. 

I'he Jury, on the evidence which is clearly 
explained by the Sessions Judge, ignored 
the graver charges, and found that the pri- 
soner w’as guilty of grievous hurt ; similar 
findings and comictions have been upheld 
in very' similar cases by the High Court, 

There is nothing, as it appears to me, 
illegal or iucorrext in such a finding on the 
evidence as reported : and certainly there 
c'annot be the slightest ground for any miti- 
gation of the moderate punishment inflicted. 

I reject the a]>]>cal. 

The I all July 1865. 

Present : 

The Hon'ble W. S. Seton-Karr and O. 

Campbell, Judges. 

Culpable Homicide not amounting to Murder— 

Affrays respecting land— Right of private de- 
fence of property— Unlawful Assembly. 

(Jueen versus Mitto Sing, Cihoghan Sing, 

Nilkuiit Sing. Begum Sing, Nbick Ched 
Sing, Moorui Sing, Sheho Scehoy Sing, 

Bcda Sing, Kerut Sing, tiheema Sing, and 
Jhumun Sing. 

Committed hy the Deputy Magistrate, and 
tried by the Sessions Judge of Patna. 

In an affray rrnpt'rtin'y land one of the agntjTCiiHive 
party was killed. The prisoners, who were exerdninir 
the rijfht of jirivatc defence of property, were art|uittca 
by the Juiy of culpable homicide, but convicted of 
rutting. I Ik Lb that the ftriwoner*, not being legally 
guilty of culpable homicide, were not legally guilty of 
any other offence coupled with rioting, and, not being 
rioters, or members of an unlawful assembly, roitld 
claim the benefit of Section 104, Penal Code. 

Campbell, J. -'riiis case arisc.s out of an 
affray respecting land.s between two parties of 
armed Rajpoot villagers in a village in Behat. 

One of the i)any opposite to that of the 
prisoners was killed, and certain nersons 
(Shunkar Sing and others) have alrcaay been 
convicted of culpable homicide, and .sentenced 
to one year’.s imprisonment ; it being the opi- 
nion of this Court (by whom the sentence 
was mitigated) that, under the circumstances 
of aggression hy the other parly, the offence 
was not of a deep dye. 

The present ap|>ellants, who are of the 
same party as Sliunkar Sing," have been put 
on their trial in the case now before the 
Court on chargc.s of culpable homicide and 
rioting. It docs not seem to be suggested 
that any of them struck the blow which 
caused deceased's death {which evidence, 

I think, attributes to some of the persons 
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in. before convicted); but the case for the prose- j The charge of the Judge was in substance 
cution is that, as die actual f>erj>clrator and ; (as regards this point of law) as follows: — ► 
Ihc present prisoners were banded together i “ if you think that the prisoners’ party were 
for the commission of the ofTence, they are llie aggressors, then you must find all those 
liable for the results. The case was tried | who were present banded together for a com- 
by jury. The charge of the judge shows | mon unlawful object, and of which homicide 
that he had gone into the case in a thorough ! was the probable and actual result, guilty of 
and complete way, such as alone can fairly j culpable homicide. But if you think that the 
secure the best use of the Jury system. If I opposite ]>artv were the aggressors, and that 
every case was as thoroughly sifted by j the prisoners and others turned out armed and 
judges, much advantage might be derived ; prepared to fight in defence of their property, 
from the use of juries, lie has brought out ; it cannot be said that the turning out of an 
the questions of facts proper to be left to l armed force of fifty men is a reasonable act 
the jury, and has, in good faith, left them cn- j in exercise of the right of private defence, 
tircly to the jury in a way which might | and, in that case, you might convict them of 
serve as a model for such cases ; and. especi- | the minor charge of riot only.'’ Acting appa- 
ally, he has addressed himself of that which j renily on this last suggestion, the Jury con- 
I have before observed to be loo treqiiently victed of riot, 
neglected in affray cases, viz,, to find which 

party w'as the aggressor, and v hether either \ow, the question i.s not, whether there was 
exercised wholly or to st)ine degree a right a leasonable exercise of the right of private 
of private defence, do ascertain this, and j defence, but whether there was a lawful exer- 
10 guide his judgment in regaid to the sove* i cise of that right. 'I'he law is this (Sections 
rity of the sentence, he iiad. licfore taking the , 99 to 104 of the Penal Code), that in certain 
verdict of guilty or not guilty. ]>ut some spe- ; circumstances (of which the mere defence of 
cific questions to the jury. 'Phis practice properh against trespass is not one) the right 
is, I think, in such a case, wtjrihy of all com- . of private defence extends to causing death ; 
mcndalion. It is not expressly provided for ' and that, in other cases, the right extends to 
in the Code of Criminal Piocedure, but there ' causing any harm short of death, .subject in 
is nothing there inconsistent with such a both cases to the general limitations of Sec- 
practice ; and, as I have had considetahlc lion 99. Now. as in this case there was no right 

} )raciical experience of trial by lury in Kng* ‘ to cause death in defence of the property, the 
ami (thougii more in civil than in criminal parties who killed liic deceased are no doubt 
cases), 1 may add that the praciiceof putting ' guilty of culpable homicide. J also think it 
S[)eciric (jue.siions to the juiy is not uncom- may well he that, if several parties band to- 
mon there. gcllier, and .so act in defence of property that 

In this case, then, the juiy substantially j ilic unlawful causing of death is a natural and 
find that the riot was *• ihe result ot the 1 probable result, and death is, in fact, so caused, 
deliberate collections of men by both parties;” | it would be very dangerous to hold otherwise 
further, that the scene of the riot was Shun- ! than that they are all responsible and guilty 
kar’s field, and that the opposite juirties were i of culpable homicide of a low' degree though 
the aggressors. (It seems that there had i it be. It may, therefore, be that, if the Judge 
been litigations between the parties about | had so charged the Jury, the facts might have 
the field, and that Shunkar's right and pos- i been found such as to justify a verdict of 
session bailbeen Icgalh decided in bi.s favor.) 1 guilty of culpable homicide against the pri- 
UjK)n the facts, and the judge's charge, they soners. ’Fbose who indulge in such an exces- 
acqutued the prisoners of culpable homi- ; sive private defence do so at their own risk, 
cide, and convictcil them of rioting. | But if no <leaih actually is caused, then the 

'I'he point urgeil by the apfiellant's pleader ; right of private defence has not been exceed- 
is that, as the prisoners have been acquitted i ed. Are those banded for the defence guilty 
of the culpable homicide, and the other party j of any crime In this case the prisoners have 
are found to be the aggressors on the field of j been acquitted of the culpable homicide, which 
their party, they were not members of any ! places them in the same position as if there 
unlawful assembly, but acted in self-defence, ! bad been no culpable homicide. Can they be 
and that on this point the judge mi.s-directed : convicted of rioting, because there occurred a 
the Jury. After bearing ihe pleader for the culpable homicide of which they are not guilty? 
prisoners, and the (lovernmem pleader in 1 think not. In fact, they have not (as the 
fe;ply, 1 think that this objection can be i finding stands) exceeded lite right of private 
sustained. ^ defence. 
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Bm are they guilty of unlawful assembly 
and rioting as a separate question ? See the 
definition of Unlawful Assembly (Section 
141). The object of the assembly must be one 
of those specified. It must be either to com* 
mit some act which would be an offence in- 
dependent of the assembly (and, as the only 
offence of this kind was the culpable homi- 
cide, the prisoners are found not guilty of 
assenfbling with that object), or it must be 
by criminal force to take or obtain possession 
of any property, or to enforce any right or 
supposed right. 1 think that the latter pro- 
vLsion applies to an active enforcement of a 
right not in possession, and not to the defence 
of a right in possession. Therefore, 1 cannot 
see that the mere assembling in defence 
of property is an unlawful assembly, unless 
the persons assembling both intend to commit 
(or to run extreme risk of committing) and 
actually do commit culpable homicide. In 
short, my view is that, when parties in g<X)d 
faith act in defence of property, whether they 
be many or few, and whether they be all the 
actual owners, or whether some of them be 
assembled at the request of the owner in 
possession of the property, they must be 
guilty of culpable homicide or of nothing. 
In this view I w'ould quash the conviction as 
illegal, and release the prisoners. The case 
must go before another Judge. 

I would add that it has been suggested by 
.he Government Vakeel that the sentence can- 
lot be di.siurbed without sending for the 
whole file ; whereas, I have before me only 
he charge to, and finding of, the Jury in 
which the illegality is alleged to occur. I 
Ind no such provision in the Criminal Proce- 
dure Code, and the words in Section 419 
* after perusing the proceedings of the Sudder 
Court’" do not seem to me to necessitate the | 
perusal of the whole of the evidence, &c., I 
when that is wholly immaterial on a point of 
,aw, but only those parts of the proceedings 
which are material to the question at issue. 
To send for the remainder of the proceedings 
would, therefore, be a mere empty form. 

Sthn-Karr, J, — After consulting with 
Mr. Justice Campbell, I think it advisable 

send for the record in this case. No other 
jrdcr is necessary at present. 

StioH'-Karr, J, — Thepapers have now been 
;orwarded, and after hearing the pleader for 
he appellants, and after calling on the Go- 
vemment pleader to reply, I am clearly of 
with Mr. Justice Campbell that the 
egal effect of the Jury^’s finding on the whole 
jasc must be that the prisoners do go free. 


To put the case as concisely as possible, HaL Iti 
the finding of the Jury frees the prisoners 
from the charge of culpable homicide, and, as 
a necessary consequence, of rioting attended 
with culpable homicide. It is true that th6 
Jury found the prisoners guilty of rioting 
under Section 147. But a comparison of 
the offence of rioting and of unlawful as- 
sembly, as defined in Sections 146 and 141 
of the Code, with the other facts found by 
the Jury, completely cuts away this further 
ground from the prosecution. For the Jury 
also find that the opposite i)arty, and not the 
prisoners, were the aggressors ; and that the 
prisoners were assaulted on their own lands. 

Clearly, then, their object could never have 
been one of those contemplated in the 3rd, 

4ih, and 5th Clauses of Section 151. They 
were not, the Jury practically find, cithet 
going to commit mischief or criminal ires- 
pas.s, or going to deprive any person of any 
property or right, or going to compel any 
one by criminal force to do what he ought 
not to do, or to omit to do what he oughU 
< >11 the contrary, on the facts found as to the 
possession and ownership of the field, they 
were only exercising the right of private 
defence contemplated in Section 104, without^ 
the aggravation which would have deprived 
them of the benefit of that Section. 'Fhe 
effect of the Jury’s ac(]uitta! on the major 
charge of culpable homicide is to put the 
death of Shoobal out of the question as far 
as they are concerned ; and if they are not 
legally guilty of his death, then they are not 
legally guilty of any other offence which can 
be coupled with rioting; for none other is 
even urged against them, and, not being rioters 
or members of an unlawful assembly, they 
can thus claim the benefit which was intended 
by Section 104 for persons who exercise the 
right of private defence within certain limit. 

Those limits they are not found to have ex- 
ceeded. 

I do not lose sight of the fact that, by law, 
an assembly which was, at first, lawful may 
become subsequently an unlawful assembly 
(Section 14 1, Plxplanation). But the prison- 
ers have been found not to have committed 
the extra act which would have converted 
their assembling for such a legal purpose as 
the defence of their own property Into an 
illegal mob : to wit, either the death of Shoo- 
bal, or any other extra and unlawful act ; and, 
as to their numbers and any force used by 
them, such as mere repelling aggressions, the 
law, on the facts found, would protect them 
under Section 104. 

The prisoners are released. 
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The iith July 1865, 

Present : 

The Hon'ble F. B. Kemp and W. S. Seton- 
Karr, Judges, 

Criminal Breach of Trust. 

Queen versus Subdar Meeah, Constable. 

Committed by the Assistant Commissioner, 

and tried by the Deputy Commissionei of 

Cachar.-- Crime charged- • I'he/t, 

A constable, who dishonestly misai»pr<i()riatr> to his i 
own use the pay of his I hana Poli« e entrusted t.> him, 
is guilty of criminal bi each of trust. 

Seton-A'arr, J.~ Tims case is not so clear 
as it might have been made in the Deputy 
(Commissioner's decision, though it is quite 
clear on the evidence. 

It appears to me that tlie facts (»f this 
case, as disclosed by the evidence, prove the 
guilt of Out prisoner beyond doubt or tpies- 
tion. 'Fhe prisoner, lawfully enluislcd wiili 
the pay of the 'I’hana Folice, disappeared, 
for six months, on his wav to the thana ; 
and then, on arrest, told an improbable tale 
of the upsetting of a boat, wheabv lie onlv 
saved twenty rupees out of iiundred' and one. 
which twenty rupees he aften\ard.> spent on 
himself. 

Ti he finding on such facts should, it ap- 
pears to me, have been for criminal breach 
of trust under Sections 405 and 4tn;, and 
to this the sentence and finding should be 
altered— the punishment remaining the same. 

Remp, y. I quite concur. There was 
no dishonest taking, 7 he possession of the 
money by the prisoner wa.s a legal posses- 
sion. I he money was entrusted to the pri- 
soner, and he held it subject to the duiv of 
applying it for the purpo.scs for whicli it 
ym entrusted to him, 77s., the payment of 
me salaries of the Officers of a Police Out- 
St^ion, of which he, the prisoner, was con- 
stable. He dishonestly misappropriated the 
money to his own use, and is. therefore, 
milty of criminal breach of trust. The 
Bnaing and conviction must be altered. 7'he 
aentence may stand. 


The iith July 1865. 

Present : 

The Hon'ble F. B. Kemp and W. S. Seton-Karr, 
Judges, 

Transportation— -Substitution of,* for Im- 
prisonment. ^ 

Queen versus Tonooram Malee and others. 

Committed by the Magistrate^ and tried by 
I the Sessions Judge of Backer gunge, on a 
I charge of theft in a building. 

I Transportation can only be substituted for imprison- 
I ment when the offender is sentenced to at least 7 years* 
imprisonment in one case. 

Kemp, J . — These prisoners have been con- 
victed of theft in a building, Section 380, 

There were three distinct cases of theft. 
The prisoners were discovered by the police 
dividing the spoil. Much suspicious pro- 
perty, in addition to the properties which 
liavc been well identified by the three par- 
ties who were robbed, was found in the pos- 
se.s.sion of some of the prisoners, and for 
which they could not honestly account. Of 
their guilt 1 entertain no doubt. 

7 'he only point requiring remark and re- 
vision is the illegality of the sentence of 
transportation. Under the terms of Section 
59 of the Indian l^enal Code, imprisonment 
can be converted into transportation only 
in a case in which the offender has been sen- 
tenced to at least seven years’ imprisonment. 
In the present instance, though some of the 
prisoners are convicted in all the three cases, 
and the aggregate sentence in the three cases 
may be more than seven years, still, as in no 
one case has a sentence of seven years been 
passed, the provisions of Section 59 will not 
apply. 

The sentences being illegal, I would annul 
them, and pass the proper sentence, which 
is, that the prisoners be rigorously imprison- 
ed for the period fixed by the Sessions Judge 
instead of being transported. 

The papers will be sent to my learned col- 
league. 

Seion-^Karr, J . — I concur. Two Judges 
in the English Department have ruled the 
same already. 



CrMnal 


THE WlgKI.T EXFOETEE. 


RuHkgik 


The 12th July 1865. 

Present : 

i 

The lion'ble F. b. Kemp and F. A. (ilover, 
yud^es. 

Defamation. 

Queen versus Pursoiani Doss. 

Committed by the Joint Magistrate, and 
tried by the Sessions Judge of Pit hoot, 
on a charge 0/ defamation, 

A (>erson, u&inj,];: defaiiiatury cxpH's.Mons for the 
protection of his son’s interosU, i?. not i)rivilej»vtl. i 
unless the imputation is made in }^o<kI faith, /. r., with i 
due care and attention . j 

i 

Kemp, J. I his ih an applicaiion 10 rc- i 
view our judgment, "daic i 2 2iKi Februarv : 
1865.* 1’ 

Mr. Do}nc, the learned ('ounscl for the; 
applicant, contends that, under the I'.nglish , 
Law, a tlefcndani in a criminal case is not • 
tongue-tied, and liiat he nniv make use of ; 
any remarks, however defamaitji'v per se, with i 
perfect immunity and protection trom indict- j 
raenl or action. This may or may not be so : I 
but the present case is governed by the pro- 1 
visions of the Indian Penal Code. j 

The learned C'ounscl urges that his client is ’ 
privileged under li^xception 9 of Section 499 ■ 
of the said Code ; and. further, that the cir- ! 
cuinstances, under which the words attributed j 
to his client were used, rebut the inference 
of malice, and show that they were made in 
‘•good faith,’' and for the protection of the 
interests of the party making them. 

After due consitleraiion, I adhere to our 
former judgment. Sitting as a <"ouit of 
Revision, we must take the words used bv 
the prisoner as found by the Magistrate and 
Judge. The words spoken by the prisoner 
were unquestionably defamatory ; the im- 
putation they conveyed w as intended to harm, 
and was likely to harm, the reputation of Mr. 
Mclver, the prosecutor, in respect of his 
calling as an Indigo Planter. Moreover, the 
words conveying the imputation were not used 
with **due care and aueniion,” and conse- 
quently were not used in “good faith.” It 
has been said in the course of the argument 
that, because there was some ground for the 
sialement that some previous charge of burn- 
ing the refuse of the Indigo crop in the time 
of a lom^r manager, and which charge fell 
to the ground as unsubstantiated, had been 

-i- .. 

•See Weekly Reporter, Vol. ll, p. 36* 


i made, the prisoner had some reasonable ground VfKItlir 
I for using (he words that he did, and may, 

I therefore, have believed them to be true. 

1 am of opinion that this subterfuge will 
not avail the prisoner. Mr. Mclver, the 
prosecutor in the i)resent case, is well-known 
to the prisoner: the former was not the 
manager of the factory when the charge 
respecting the destruction of the refuse of 
the Indigo by fire w'as made, and this fact 
must surely have been well-known to the 
prisoner, who resides in the same district, and 
is a man of some note. 

I 'Phe words used by the prisoner were not 
I necessary for the protection of his interest. 

1 The charge against the prisoner was ‘ riot/ 

! The fait urn of the riot was established ; the 
i prisoner appears to have ow'cd his acquittal 
: to ciiflkuliy of idcnlilicalion. Now, any words 
i that he might have used, having a direct refer- 
I ence to, or bearing upon, the charge of “riot,'' 

■ might possibly have been privileged ; but the 
I imputation made by him had no connection 
: whatever with the olTencc with which he was 
I charged ; it went far beyond what the occa- 
I sion required, and, iurthcr, it was not made in 
i good faith. 

j 1 would reject the application ; the convic- 
j lion and sentence must stand. 

; Glover, 7^.— That the words used by the 
; petitioner Pursorain Doss were in themselveif 
i defamatory, there can be no manner of doubt, 

I whether we take the evidence of the prose- 
! cuiion-wiincsses, or the petitioner’s own state- 
j ment as to the precise form of word.s employ- 
! ed. For the purpoj>es of this review, wc arc, 

I I imagine, bound to take the words as found 
! by the Magistrate and v^essions Judge ; but, 

in either case, the effect will be the same, and 
j the only point for consideration will be. whe- 
j iher, under the circumstances, the words were 
; privileged “Whether, in short, the petitioner 
i can claim the benefit of Kxception 9, Section 
1 499 of the Penal Code. 

English Law gives great license to a dc- 
i fendanl in the position of Pursoram Doss, 

I and, I suppo.se, it may at once be conceded 
j that by English Law the petitioner would be 
1 privileged. 

! F'xccpiion 9 above quoted recile.s : “It in 
i not defamation to make an imputation on the 
' 1 character of another, provided that the iinpu- 
^ tation be made in good faith' for die protcc- 
j lion of the interests of the party making it.” 

I Now, there can be no doubt thaPthe Mo- 
{ hunt, in accusing Mr. Mclver of bringing 
. false charges against innocent [>eopIc, did so 
in the hope of damaging that person '.s credit 
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quoad the charge of #iot then being inves- 
tigated, and, therefore, he acted for the pro- 
tection of his own interests. The question 
that remains is, did he so charge Mr. Mclver 
in “ good faith.” 

“Good faith” is defined in Section 52 of 
the Penal Code as referring to things done 
or believed with “ due care and attention.” 

Had, then, Pursoram Doss any reasonable 
ground for believing his charge against 
Mr. Mclver to be true ? 

No doubt, there had been a charge of burn- 
ing Indigo refuse, brought by a Manager 
of the Factory from which Mr. Mclver had 
come, viz., llmasnuggur, and that charge 
had been dismissed ; l)ut it is proved, by pro- 
ceedings filed with the record, that the oc- 
currence took place in the time of a former 
Manager, and that Mr. Mclver had nothing 
to do with it, and Pursoram Doss, a man of 
some importance in the neighbourhood, and 
a landholder, could hardly have been ignorant 
of the real facts; for in his accusation of Mr. 
Mclver, as admitted by himself, he mention- 
ed, not only the name of the factory from 
which that person had come, but the names 
of the ryots said to have been falsely charged 
by him. In any case, however, it was for 
him to show that, in making his accusation 
against Mr. Mclver, he acted with due 
“care and attention,” that is to say, had 
made some enquiry into the circumstances. 

That he might have heard the story, coupled 
with Mr. M elver’s name, is possible, though, 
for the reasons above given, not probable, and 
also that in a moment of anger at being ac- 
cused by that gentleman of participation in a 
riot, and without thinking of, or caring for, 
the consequences, he proclaimed his belief 
that Mr. Mclver was in the habit of bringing 
false charges. But there is nothing about 
“ provocation” in the Section of the Penal 
Code that refers to this case, nor is it any- 
where laid down that even a natural sense of 
indignation at unjust treatment is sufficient to I 
prlvUege a person using defamatory words, 
unless the imputation is made with “ due care 
and attention” to serve his own interests. 
In the present case it cannot, 1 think, be con- 
tended that it was made with any “ care or 
attention” at all; the words were used, pro- 
bably, as the petitioner’s Counsel suggests, in 
a moment of anger at finding himself the ob- 
ject of what he considered an “ unjust accu- 
sation.” 

He must have known the story of the 
Indigo refuse burning, either of his own 
Imowledge, or from hearsay: if the latter, he 


was not justified under the Penal Code in 
proclaiming his own views of it, or in accept- 
ing it as a fact without enquiry ; if the for- 
mer, he must have known that it was not 
Mr. Mclver who brought the charge, but a 
former manager of the factory. 

Taking all the circumstances, therefore, 
into consideration, 1 think that the words 
were not used with due “ care and attention,” 
and were, therefore, not privileged. As, 
however, this is probably the first case of the 
kind tried under the Penal Code, and as there 
would aj)pear to be considerable misappre- 
hension regarding the true scope and meaning 
of Kxcepiion 9, Section 499, Penal Code, I 
have no objection, if my learned colleague con- 
curs, to diminish the punishment inflicted, and, 
in lieu of that awarded by the Magistrate, to 
impose a fine of 200 rupees. The prisoner has 
already undergone nearly a month's imprison- 
ment, and this, with the fine, will be sufficient 
as an example. 

We have the power of mitigating the sen- 
tence under Section 45 of the Code of Crimi- 
nal Procedure. 

Kemp, y. -l cannot concur in mitigating 
the punishment, particularly at this stage of 
the case. Wc are reviewing our former judg- 
ment on a dry point of law. The sentence 
is perfectly legal. 


The 13th July 1865. 

Present : 

The Hon'blc F. B. Kemp and W. S. 
Seton-Karr, Judges, 

Hindoo Ladies— Attendance of, as Witnesses. 

Appeal from an order (f the Sessions Judge 
of Backergunge, dated i^th June 186^, 
confirming that of the Magistrate, dated 
the Sthjune t86^. 

Queen versus Ram Doyal Dass. 

The attendance ot Hindoo ladies of respectability 
and secluded habits as witnesses should not m required 
where no case is actually before the Court. 

Kemp, J , — I HAVE very carefully read and 
considered the papers annexed to this petition. 
As a general rule, 1 should hesitate to inter- 
fere with the order of a Lower Court, in the 
matterof summoning a witness, as the question 
of the propriety of so doing or not so doing is 
one which may (in any but unexceptional 
cases) be safely entrusted to the discretum 
of the local authorities. 
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In the present case, the lady makes no | 
charge ; the petition, which was presented by | 
Ram Doyal Kur, is withdrawn ; and it is | 
broadly intimated that it was never present- | 
ed with his sanction. 

The ends of justice do not require the 
attendance of the lady, who is a female of 
respectability and secluded habits. To insist 
upon her attendance in a case in which no 
distinct charge is made would simply be to 
disgrace the family. I think this is clearly 
a case in which the Sessions Judge might have 
interposed his authority, and prevented an act 
of great injustice. 

The order of the Magistrate, insisting u|>on 
the attendance of the lady, is reversed. 

Copy of this order to be sent to the Ses- 
sions judge for communication to the Ma- 
gistrate. 

Seion-Kitrr\ J . — I concur. There does 
not appear to be any case before the Court. 
If the Magistrate has still any doubts as to 
the free action of this Hindoo lady, he can 
surely take means to satisfy himscll wlicther 
she is or is not a free agent without diagging 
I'cr into Court, thereby vexing and annoying 
the family. 


i.sr Triai.. 

/ a 7 /*artv. 

*1 aiKH> Shikdar. 

Ajtfrur Shikdnr. 

MunncM> Shtkdar. 
Abbas Fatiuecr Siilct'iu. 

jttti t\trty. 

Musad Mollah Jahii. 

MttllaK. 

Al»bas Akt'Hmd. 


The lyih July i8^>5. 
present : 

The Tlon'ble (i. Ixjch, F. 15 . Kemp, and 
W. S. Seton-Karr, yudi^es. 


Culpahie Homicide not amounting to Murder— 
Soting— Grievous Hurt— Right of private 


.ulpab 
Rioti 
defence. 


Loch. y. — This is a case which, before V«t* ra« 
the Penal Code was 
enacted, would have 
been designated *‘an 
affray with homicide,’* 

'Phe two parties, not- 
eil in the margin, 
armed with various 
weapons, met and had 
a tight, and one of the 
first party was killed 
j by a stab from a soolfce, and three of the 
I other parly were wounJed. 

i The ) u<lge, trying the first case, corrected the 
j charges on which the prisoners werecommil- 
i icii, and held that the proper charges against 
1 them were Sections 302, murder ; 304, cul- 
pable homicide not amounting to murder ; 
j 32b. voluntarily causing grievous hurt by 
j dangerous weapons; and 14S, rioting, armed 
i with deadly wea[>ons. 

i 'Pile Se.ssions judge, concurring with the 
j Assessois, found all the prisoners guilty under 
Section 3<'4, and sentenced them each to 
seven years’ transportation. 

Also, in concurrence with the Assessors, 
he found them guilty urulcr Section 326, and 
sentenced all the prisoners to seven years* 
transportation, such sentence to commence, 
and to be concurrent w iih the sentence under 
Section 304. 

He, furilier, in concurrence with the As- 
.scssors, found all the [irisoners guilty under 
Section 1 48, and sentenced them to three years’ 
rigorou.s imprisonment, such .sentence to take 
effect from the coiiiineiu ement of, and to be 
concurrent with, the sentence under Section 


Queen rmus Tanoo Shikdar. Azgur Shikdar, 
Munnoo Shikdar, .Vhbas Fuqueer Soleem, 
Mosad Mollah jahir, llochcm Mollah. and 
Abbas Akoond. 

Committed hv the Deputy Magistrate, and 
tried by the Sessions yudge of Backer- \ 
gunge, on a charge of murder, (ffc, 

Dis{>ute between two parties (the Mollahs and Shik- 
dars), in which the Shtkdars attacked and killed one of 
the Mollahs when exercising the right of re-taking their 
own i^pcrty ; three of the Shilcdars being also wound- 
ed. The Shikdars were convicted of culpable homicide 
not amounting to murder and noting. As to the 
Mullahs, Loch, y,, was of opinion that they were guilty 
of voluntarily causing grievous hurt ; while the majority 
of the Court held that mey were entitled to the protection 
conferred by Section loi, Penal Code, on those who, 
wbUe exercising the right of private defence, caused 
Ificir as&ailanU any harm other than death- 


'Pwo appeals have been preferred from this 
sentence passed upon them by the Ses.sions 
judges : one by the Shikdars, or frst parly ; 
the other by the Mollahs, or second party. 

I The legal objections taken by both are similar, 
j The objections as to the facts found differ. 

( )n the part of the Shikdars it is urged 
that their allegation has not been proper Iv 
investigated, nor their witnesses examined at 
the trial ; that the witnesses for the pro.se- 
cution are strangers, or connected with Mol- 
lahs, and, therefore, their evidence is not trust- 
worthy. They allege that the breach of the 
peace originated in a cow of Azgur’s trespass- 
ing on the field of Mon.soor Mollah, the de- 
ceased, and that in revenge he and the others 
< of the second party, armed; attacked theit 
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III# booses and plundered their property, and that 
they acted merely in self-defence ; that, during 
the scuffle, Mansoor received a stab which 
caused his death, and some of their party were 
wounded ; that, as they acted in self-defence 
(a fact which could have been proved had 
the evidence of their witnesses been taken), 
they cannot be considered to have committed 
any offence punishable by law; that, even if 
the evidence for the prosecution be consider- 
ed creditable, yet even then they cannot be 
held guilty of the offences of which they have 
been convicted. Exception is also taken to 
some of the witnesses as being hostile to de- 
fendants. 

The Judge finds that there was a sudden 
fight, and, therefore, the case comes under 
Exception 4, Section 300, which removes the 
offence from the class of wilful murder, and 
brings it under the head of culpable homicide 
not amounting to murder ; and he considers 
that, under Section 146, Penal Code, all the 
parties being members of an unlawful assem- 
bly, arc guilty of the offence committed in 
prosecution of a common object. 

It is contended for the appellants that the 
prisoners were not members of an unlawful 
assembly ; for, even if their number exceed- 
ed five, they were not in pursuit of any com- 
mon object ; that, even if they had a common 
object, it must be shown that that object was 
one or other of the five enumerated in Sec- 
tion 141 to make it an unlawful assembly : 
and, though it be fully admitted that an as- 
sembly, not unlawful when assembled, may 
subsequently become so, yet the Sessions 
Judge docs not find such to be the case in 
the present instance. 

It is further urged that, if the j)risoners do 
not come within the meaning of Section 149, 
they cannot be convicted of culpable homi- 
cide, for it is evident that all did not join in 
killing Monsoor. The evidence points to 
one Individual. If he be guilty of that offence, 
they cannot be convicted of the same. 

With regard to the conviction under Sec- 
tion 3x6, it is urged that the Judge has not 
showed what was Ute cause of the breach of 
the peace, nor has he determined by proper 
evidence the place in which it happened. 
If» as urged by the appellants, their houses 
were attacked, thev were justified in using 
wea{>ons in self-defence. 

Agiunst the conviction under Section 148, 
k li urged that, until It be shown that they 
wtire members of an unlawful assembly, they 
eamoi be convicted in this Court ; and, if the 
oter charges fali| this meet also. 


On the part of the Mollahs it is urged that 
they were in the exercise of a legal right 
when attacked by the body of Shikdars, armed 
with spears and harpoons ; that Moonsoor was 
endeavoring to secure a cow belonging to Az- 
gur .Shikdar, which had trespassed in his rice- 
field ; that Azgur came to rescue it from his 
hands, and called the other Shikdars to his 
assistance ; that they came armed to the spot, 
crossing the khal which was the boundary 
between the two villages ; that Monsoor called 
to his brothers for help, and they ran to his 
assistance armed w^ith sticks ; that a fight oc- 
curred, and that Monsoor was stabbed ; that 
the Shikdars were the aggressors, and came 
armed to prevent the Mollahs doing what they 
were legally entitled to do. The pleader for 
the Mollahs also adopts the legal objection 
raised by the pleader for the other party. 

Jt is necessary first of all to dispose of the 
objection raised by the pleader for the Shik- 
dars that, out of seventeen witnesses cited by 
him, only six were examined. 1 find the 
names of the seventeen witnesses for the de- 
fence of the Shikdars entered in the calendar, 
of whom seven were examined, and the others 
were absent at the trial. Their absence at the 
trial is a sufficient reason why they were not 
examined, nor do 1 find that any application 
was made to the Judge to enforce the attend- 
ance of these witnesses, so that this objec- 
tion is untenable. Of the evidence given by 
the witnesses on the part of the Shikdars who 
were examined, it may be safely said that it 
is unworthy of credit, and quite insufficient, in 
my opinion, to support the defence set up by 
the Shikdar prisoners. The Mollah prisoners 
all plead uh’di\ and of course have found no 
difficulty in producing witnesses to depose to 
their respective statements. 

1 have read the evidence for the prosecution, 
and see no grounds for discrediting it. Some 
of the witnesses have perhaps not disclosed 
all they know as to the origin of the quarrel. 
Most of them attribute it to the cattle of the 
Shikdars trespassing in the rice-fields of the 
Mollahs, but they do not say how they as- 
certain this to be the case. I'he only wit- 
ness who gives clear and credible evidence 
on this point is Panjoo, Shikdar No. 5* 
He sap he saw Monsoor Moliah and Az- 
gur Shikdar dragging at a cow; Azgur 
called out, and Tanoo No. iSo, Munnoo No* 
1 8s, Soleem No. 184, and Akbur Fuqueer 
No. 183, ran to his assistance armed with 
spears, Ac. ; on the side of Monsoor were 
Zalim No* 186, Bachun No. 187, Imiad 
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No. 185, Abbas Akhoond No. 188, armed the lawful custody of Monsoor. deceai^d ; tha^ W 1 
with laJUeSy and both parlies fought ; the Mollahs, summoned by Monsoor, ran 
Monsoor was wounded by Tanoo ; and he to his assistance armed with sticks and 
adds the Shikdars' cow had eaten Monsoor’s clubs ; that an affray took place in which 
rice, hence the fight. And, from* the evidence Monsoor was stabl>ed by Tanoo Shikdar 

of other prisoners, it is proved that the fight and Azgur Shikdar, and Soleein Shikdar 

took place on Monsoor's and Bachun* aground, received grievous hurt. 

80 that it is clear that the Shikdars crossed The Shikdars are guilty, therefore, under 
the khal which separated their village from Section 141. Clause s, that they, being 
that on the Mollahs when they went to the meml)ers of an unfawful assembly, com^ 

assistance of Azgur. The story told by the pelled Monsoor, by means of criminal force^ 

witness Panjoo Shikdar appears to me to he lo omit to do what he was legally entitled to 
the trudi, and to give the real facts of the do ; Monsoor, in securing the trespassing cow, 

case. Other witnesses speak to the fact that was doing an act wliich he was legally en- 

Monsoor fell by the hand of Tanoo ; and, as titled to do. I'he Shikdars, in numbers more 
the numbers on either side were few, it is by than five, asseml>led with the object of tire- 
no means impossible that the witnesses were venting his so doing. 'lanoo, one of their 
able to see what they have deposed to. It number, stabbed ;Mons(X)r with a spear, from 
appears to me quite clear, from the evidence the effects of w'hich wound Monsoor died, 
of the prosecution, that Monsoor, in attempt* j Tanoo is guilty, therefore, of cul]niblc be- 
ing to secure the cow which was destroying j niicide not amounting to murder, under ^c- 
or trespassing on his crop, was only exercis- I tion 304, Indian Penal Code, and the others 
ing a legal right ; that Azgur, in attempting j of his parly are guilty of aiding and abetting 
to rescue the animal from his custody, and i him in that act, and are also guilty under 
the others who came to his assistance, were | Section 149 of the Code, as the homicide 
clearly guilty of an illegal act lending to ! was not coinmitie<l in prosecution of the 

cause, and w'hich did cause, a serious breach i common object ; they are guilty also of riot- 

of the jieace in which Monsoor received a | inj( under Section 148. 
wound from the hand of 'I'anoo, which caused f^u the other si<lc, Mosad, No. 185, is guil- 
his death. Hnl. though the Shikdars com- ty of the offence described in Section 326 of 
inittcd an illegal act in attempting to rescue the Indian Penal C<xie, vtz,^ the voluntarily 
the COW’ from Monsoor’.s custotly, that cau.sing grievous hurl by means of an in- 
was no sulhcieni reason why the Mollahs siiument, which, used as a weapon of offence, 
should go to their assistance armed with ij* likely to cau.se death, and the other Mol- 
clubs, and prepared and intending to com- j hihs of aiding and abetting him. 'Pliey have 
mil a breach of the peace. I'lieir intention \ also committed an offence under Section 141, 
must be gathered from their acts. They | Clau.se 4, inasmuch as, w'l)en members of an 
cannot plead Clause i. Section 97 of the In- > unlawful assf ntbly, they, by criminal force, 
dian Penal Code, as justifying their conduct, endeavored to obtain j)os.se.ssion of proj)erty' 
for, though that clause declares the right of ami to enforce a right, and, therefore, the pro^ 
private defence to extend to the <lefcncc of 1 visions of Section 149 are applicable lo the 
one’s own body, and the body of any other j 

person against any offence affecting the hu- 
man boiiy, it does not authorize men to rush 
armed with sticks, and with the intention 
of committing a breach of the |H:ace, to 
the assistance of a party who is being re- 
sisted in doing an act which he is authorized 
to do by law'. Their presence so armed 
was calculated rather to cause a breach of 
^ peace than to preserve it; nor does 
it appear that, when they ran to the spot, 
any attack had been ma<ie on the jierson 
of Monsoor. Looking at ail the circum- 
stances of the case, it appears to me to be 
proved that the Shikdars w^enl armed with 
spears and weapons to the assistance of 
AKgiir Shikdar, who was endeavoring to 
mke a cow which was trespassing from 


^1 Alt) aci none i>y one 01 
their number. The records of two supplemen- 
tary trials have also 
Prii^mer Monabodee. been sent Up to the 
Court : cne in which 
Monabodee has been convicted by the Ses- 
sions Judge of wilful murder, and sentenced 
to transportation for life. 

The sec(m(/, in which Zahtr Mollah and 

p . y , . M 11 u ^aheer Mollah have 
Prtaoner /iahir Mollah. j r i 

Prinoner Zaheer Mollah. COnviCtcd of cul- 

pable. homicide not 
amounting to murder under Section 304, and 
of riot under Section 148, and sentenced to 
seven years* transportation. 

The finding in these two trials is inconsist- 
ent. The judgment in the case of Mona- 
bodee app^uY to have been passed in conse- 
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quence of some remarks made by the High 
0>UTt in the Criminal Statements of Zillah 
Backergunge for the month ol January 1863, 
in which a report of the first trial was en- 
tered, and from the terms of that report it 
appeared that the conviction should have 
been for murder, and not culpable homicide 
not amounting to murder, ()n first reading 
the judgment, I was of the same opinion, 
and it was not till 1 looked into the evidence 
that I considered the Judge to be correct in 
holding that the prisoners were guilty of 
the lower crime of culpable homicide. Mo- 
nabodee is one of the party of the Shikdars, 
and cannot be convicted of a higher offence 
than that of which the others were found 
guilty. I convict him of aiding and abetting 
in the culpable homicide of Monsoor under 
Section 304, Penal Code, and under Section 
149, he being a member of an unlawful 
assembly, and committing the offence de- 
scribed in Section 141, C’Uuse 5. 1 aLso find 
him guilty under Section 148, 

'J'he Judge has acquitted Zahir Mollah and 
Zaheer IVlollah of the charge under Section 
326, vis., that of causing grievous hurt by 
the use of dangerous weapons, and convicts 
them under Section 304 of culpable homi- 
cide not amounting to murder, an offence of 
which they are not guilty ; and of rioting 
under Section 148 of the Penal Code. Now, 
it is clear that these persons were members 
of an unlawful assembly, having a common 
object, the enforcement of a right by crimi- 
nal violence. In furtherance of this object, 
they used criminal force, anil wounded some 
of the other party, but did not kill any one ; 
so that they cannot be said, under Section 
149, Penal C'odc, to have been guilty of cul- 
pable homicide not amounting to murder, but 
are really guilty of the offence of causing 
grievous hurt, under Section 326, by means 
of instruments which, used as weapons of 
offence, were likely to cause death. 'Phey are 
also guilty of rioting under Section 148.* 
Looking, therefore, to the evidence in the 
case, I convict the prisoner 'Panoo Shikdar, 
under Section 304, Penal Code, of culpable 
homicide not amounting to murder, and 
confirm the sentence of seven years’ trans- 

C tlon. I convict the prisoners Azgur, 
aoo Abbass, Pukecr Soleem, and Mona- 
bodee, of aiding and abetting culpable ho- 
micide not amounting to murder, and sen- 
tence them to seven years’ transportation. I 
convict all the above prisoners under Section 
141, Clause 5. as having, whilst members 
of an unlawful assembly, used criintna! force 
to compel Monsoor not to do what he was 


legally entitled to do, and, while so acting, 
of having committed culpable homicide not 
amounting to murder, of which all are guilty 
under Section 149, it having been committed 
in furtherance of their common illegal object. 
I also convict them all of rioting under Sec- 
tion 148; but, on those two last charges of 
which the prisoners are proved guilty, I add 
no further sentence. 

I convict the prisoners Mosad Mollah, 
Jalin, Bochin Mollah, Abbass Akhoond, Zahir 
Mollah, and Zaheer Mollah, under Section 
141, Clause 4, of having, while members of 
an unlawful assembly, attempted by cri- 
minal force to take possession of property, 
and to enforce a right, and, while so doing, 
to have been guilty, under Section 326, of 
having caused grievous hurt, of which 
ofTence all die prisoners must, under Section 
149, be held cijually guilty. 

1 convict them also of rioting under Sec- 
tion 148; but, as they were not the aggres- 
sors, 1 would reduce their .sentence to five 
years' rigorous iinprisonnient, and, therefore, 
send the case for the opinion of another 
Judge. 

As the Judge has sentenced Monabodee 
to transportation for life, his case must also 
go before a second Judge, in order that his 
sentence may be reduced to seven years’ 
rigorous imprisonment commutable to trans- 
portation. 

I draw the attention of the Sessions Judge 
to the Circular Order of 20th August 1864, 
No. 16. 

Kemp, J . — This ca.se has been referred 
to me by my learned colleague. It is a 
Backergunge case. It appears that there 
are two parties concerned, whom, for facility 
of reference, I shall designate the “ Shikdar ” 
parly and the “ Mollah ” party. These par- 
ties live in separate but neighbouring vil- 
lages, a stream of water dividing the two 
villages. 

It is in evidence {^see more particularly 
the evidence of the witness Poojoo, whose 
testimony my learned colleague considers 
to be trustworthy and independent) that a 
cow or cows belonging to the prisoner Azgur 
Shikdar, the brother of Tanoo, the head of 
the Shikdar parly, trespassed upon the field, 
and destroyed the crops of the deceased 
Monsoor Mollah. Monsoor Mollah seized 
one of the cows, apparently intending to 
lake it to the pound. Azgur resisted this 
legal aci, and a struggle took place between 
Azgur and Monsoor, the former trying to 
rescue the cow, the latter to prevent htoi. 
Azgur shouted out to his party, who crossed 
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the khai armed with spears and other ! prepared and intending to commit a breach Vhi lit* 
sharp pointed instruments. Monsoor, the | of the peace ; that they cannot avail them- 
deceased, then invoked the aid of his brother • sehes of the plea of the right of private 
and neighbours. They turned out armed with ' deience of their own bodies or property, or 
sticks; a fight took place, and. in the ntf/fe. the lH>dy or property of another against any 
Monsoor was speared through the heart 1 offence affecting the human body or property, 
by Tanoo Shikdar, and died from liie effects The learned Judge convicts Tanoo Shikdar 
of the injury received about 7 or S hours ' of culpable homicide not amounting tO 
after the occurrence of the crime. f>n the ' murder, and sentences him to seven years in 
side of the Shikdars. the juisoners d'anoo, j transportation. 

Azgur, and Soleem were wounded, 'Tanoo s ! d'he other prisoners connected with the 
wounds are described by the (.'ivil Surgeon i Siiikdar party he convicted of abetting the 
as two in number, slight wounds, and j)io- j offence of culpable homicide not amount- 
bably infficied with a stick. Azgur’s wound, - ing to inuriler, and sentences them to seven 
one in number, is dc'^cribed as severe, in> years in transportation. As to the other 
ilieted with a stick. Ttie wounds of Soleem . party, the Mollah party, the learned Judge 
are described as three j>enetrating woumls. j convicts Moosad ^^ollah of voluntarily caus- 
small but deep, inflicted mo^i piobably with ' ing grievous hurl (Section 326 of the Indian 
some sharp weapon with tvo prongs, ; Penal (’ode), and sentences him, in miliga- 

The Sessions judge. Mr. W. P. 'Pucker,' non of the sentence pa.ssed by the Sessions 
finds that the fight was a sudden one, au<I not ^ Judge, to five years' rigorous imprisonment, 
premeditated : that all the prisoners to<»k apart J Idle remaining prisoners on the side of the 
more or less active in the offeiue which, in ‘ .Mollahs he convicts of aiding and abetting 
his opinion, does not amount to inuriler. hut to , ttie above offence, as al.so committing an 
culi>able homicide not am ounting to murder. ! offence as dost rilxsl in Kxplanation fourth 
lie, therefore, eonvi( is ail tiie prisoners (Section 1 41 of the Indian Penal ( ode)* — sen- 

firs/, of culpable homicide not amounting tcnce five years’ rigorous imprisonment, 
to murder : sfioud, causing giie\ous hurt : 1 regret that I cannot take the same view 

fhird, rioting, armed with deaiHy weapons ; of the case as that taken by my learned col- 
and sentences all the prisoners to seven years league. It appears to me that the Shikdars 
in transportation for the first named offence. | w'ere clearly the aggressors. Monsoor Mollah 
seven years in tran>[>oi union for iiie .second. ' was acting perfectly legally in attempting 
and three years rigorous impiisonmeni toi ! to carry the trespassing cow to the pound, 
the third. { and Azgur was clearly acting illegally in 

Iloth parties appeal. 'I'hc ."^hikdar part), | attempting to rescue it by force. The Shik- 
w'hile they admit that the c ow- of Azgur, one ; dars thrust themselves into the quarrel, 

of their party, tresjia’'Sed on the crop of the : 'Pliey crossed a khaf, armed with very 

deceased, aver that tlie deceased and his par- ; dangerous weapons, with ihc determination 
tizans attacked their houses, and plundered j to assist and abet their partisan Azgur in his 
them, and that they ;uied in defence of their ; illegal act. Monsoor, .seeing the imminent 
property, and arc justified. I he Moll.ih ' danger he was in, and exercising the right 
party urge iliat they wvre exercising a legal of defending his own body and the projierty 
right when they weic attacked by llie Shik- ‘ which had come into his custody in a 
dar party armed with spears and other dan- j jierfectly legal manner, invoked the aid 

gerous weapons; that, on being called ujion of his relations and neighbours; and here, 


by the deceased, their relation, to as-ist him 
in his strait, they did sf), and that in so doing 
they w'ere justified under the law. 

My learned (olleague, Mr. Justice Loch, 
admits that the scene of the fight was the 
field of the deceased, and that the Shikdars 
crossed the khal, and so far were the aggre.s- 
sors. But he cannot absolve the Mollah 
party from responsibility, inasmuch as, in his 
opinion, there was no good and tufficient 
reason why the Mollah party should have 
gone to the assistance of the deceased. Thai, 
by doing so, and judging them by their own 
acts, it must be inferred that they went 


I may observe, that the prisoners Mosad 
and liochun arc brothers, as are also Johuf 
and Abbas : in fact, they are the relations 
of the deceased. They saw him in imminent 
danger, and they w ent to his aid, and struck a 
few blow.s in his defence. In doing this, under 
the circumstances above detailed, I hold them 
to have exercised a legal right of defending 
their relation, the decea.sed Monsoor Mollah, 
against an offence imminently theatening his 
body and the property which was legally in 
his custody. "There wa.s no time for the 
deceased to have recourse to the public au- 
thorities. His person and his legal rights 
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III* wer® threatened) and the danger was immi- 
nent. He called upon those who he thought 
would protect him, and they, instead of stand- 
ing aloof, responded to the call. The Mollah 
party do not appear to have inflicted more 
harm than was necessary in defending them- 
selves. They were armed with sticks only, 
and the injuries inflicted upon the opposite 
party were not very severe. Whereas the 
opposite i»arty deliberately crossed the boun- 
dary stream, were armed with spears and 
other dangerous weapons, and one of them 
pierced the deceased through the heart, and 
killed him. 


* I. Mo-sad Mullah. 
3 . Talin. 

3. Lochun Mollah. 

4. Abbas. 

5. Mollah. 

6. Zahir Mullah. 


1 would acquit the Mollah party, consist- 
ing of the prisoners named in the margin.* 
If the conviction is held 
to be good by another 
Judge, I certainly 
think the punishment 
proposed by my learn- 
ed colleague, taking into consideration the 
sentence he proposes for the party whom 
he admits to be the aggressors, is too severe ; 
and in this view I would ask him to re-consi- 
der the sentence which he proposes to pass 
<m the Mollah party. 1 concur in reducing 
the sentence of Monabodee on the side of 
the Shikdars, as proposed by my learned col- 
league. Monabodee is guilty of the same 
offence as the other members of the Shikdar 
party ; and, as he did not lake a more active 
part in that oUetice than the other prisoners, 
1 see no reason to make any distinction in 
the punishment awarded. 


The papers must be laid before another 
Jtidge. 

S€ioH*Kart\ y, — trial, as regards the 
Shikdars, has been Anally decided ; but this 
case has been referred to me as regards the 
party which, for the sake perq>!culty, may 
he termed the Mollah piu%. Both my 
Teamed colleagues agree as to the facts of 


this case, as to the cause and scene of the 
dispute, and as to the manner In which the 
various injuries sustained by both parties 
were inflicted. 

As regards the legal points raised in 
favor of the Mollahs, 1 concur in the con- 
clusions arrived at by my learned colleague, 
Mr. Justice Kemp. The Shikdars were all 
along the aggressors. The cow of the Shik- 
dar trespassed on the field of Monsoor Mollah. 
He, Monsoor, captured the animal, as he had 
a right to do. and was about to take him to the 
pound. The Shikdars crossed the khal, 
armed with lethal weapons, attacked Monsoor, 
and one of them killed him by the thrust 
of a spear. Before this last event happen- 
ed, the relations of the deceased Monsoor 
came up, and endeavored to assist him 
in the retention of that which had law- 
fully come into his hands, and in defence 
of which he and those who came to his 
assistance were only exercising a legal right. 
They inflicted no hurt on the party of the 
Shikdars, which could not be justified under 
some portion or other of the Sections of the 
Penal Code, 96 to 101 inclusive. They cer- 
tainly wounded three of the attacking party ; 
but that party had attacked their relation 
when exercising a right of legal capture 
on their own property, and finally caused his 
death. There was no time to apply to the 
proper authorities, and, if in repelling the 
murderous and illegal attack, and resisting 
the re-capture of the cow, the Mollahs did 
use force, and did ply their sticks, they may 
be fairly said to have Inflicted *'no more 
harm than w^as necessary* for the purpose of 
defence'* (Sec. 99, Cl. 4), and they arc cer- 
tainly entitled to the protection which Section 
131 confers on those who, while exercisii!^ 
the right of private defence, cause their 
aasailants ** any harm other than death." 

The whole of the lilotlah party must be 
released* , 
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Prestnt : 

The Hon'ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 

Disputed possession of huid<~Junsdiction. 

Queen versus Juggobundoo Sircar and John 
Stevenson. 

A Majristrate may direct a Deputy Mairifttrate, vest- 
ed with the full powers of a Mapstrate, to pass proper 
orders in a case of disputed possession of land derided 
by him under Slection Onle of rriinlnal Prf»ce<lure» 
but he canni^ withdraw the case from the file of the 
Deputy MajR-istrate, and, institutingf a fresh case, dis- 
pose of it himself. 

Wk concur with the Sessions Judge that 
the Magistrate was wrong in supposing that 
he was legally justified in instituting a fresh 
case to decide the question of possession 
under Section 318 of the Code of Criminal 
Procedure, which had already been disposed 
of by an officer of equal powers with himself. 
It appears that the Deputy Magistrate, who 
is vested with the full powers of a Magis- 
trate, under Section 318 of the Code of 
Criminal Procedure, gave possession to the 
first parly. In executing the order it w'as 
found difficult to lay down the proper bound- 
an- line. An attemjit was made by the 
Deputy Magistrate, hut his proceedings 
were objected to by both parties. 'I he De- 
puty Magistrate, instead of dtsfiosing of the 
question, ordered the papers to be filed in the 
Sherishta ; by this step he left both parties 
dissatisfied, and tlie quarrel just as it stood 
before his interference. 

The Magistrate, instead of directing the 
Deputy Magistrate to pass proper orders in 
the case, and without, as far as we can see, 
withdrawing the case from the file of the 
Deputy Magistrate, under Section 36 of the 
Code of Criminal Procedure, proceeded to 
pass orders. In tffis, we think, he acted be- 
yond his competency. The papers will be 
returned to the Se8.sions Judge, who will 
direct the Deputy Magistrate to take up the 
case, and decide the boundary dispute be* 
tween the parties, which he has not hitherto 

dona- 


The Hon'ble F. B. Kemp and W, S. Seton« 
Karr, Judges. 

Arrest under Civil Process of JudgmenMebtors 
cited as Witnesses— Contempt of Court— l^ro- 
tection. 

Referred uf^der Set /to ft 4^4^ Act XXV, of 
186 i. and Circular Order, dated the iSth 
July 1863. 

Thakoordoss Nundee versus Shunkur Boy 
and another. 

The arrriat under Civil ProrcBS of a J udgmeni-debtor 
^oin}f to a Court in obedience to a citation tu aive 
evidence, and made within the precinct# of that Court* 
and with Home show of violence and contempt of 
Court, does not entitle the officers makinf; the arre#t 
tt> protection under S<w?tion 7S. Penal Code. 

\Vf have read the reference made by the 
Sessions Judge, and the explanation submit- 
ted by the Deputy Magistrate, Mr. W. H. 
Ryland. 

We are of opinion that the Deputy IVIagis- 
trates proceedings are strictly legal. 'l*he 
peons were acting entirely beyond their juris- 
diction, and are not entitled to claim protec- 
tion under Section 78 of the Indian Penal 
Code. 

The judgment-debtor, Thakoor Doss Nun- 
dee, had been cited as a witness before the 
Deputy Collector ; he w as on his way to the 
Court of that Officer when he was arrested 
by the two peadahs under a civil process. 
The peadahs made this arrest within the pre« 
cincts of the Deputy Magistrate’s Court, and 
with some show of violence and contempt of 
Court. The peadahs were informed by the 
judgment-debtor, as well as by the officers of 
the Deputy Collector’s Court, that the judg- 
ment-debtor was entitled to protection from 
arrest under civil process. The protection 
is “ eundo, morundo, et redundo*' and a rea- 
sonable indulgence must be given in constru- 
ing what is to be held as going, staying, and 
returning. In this case the witness was 
clearly going to the Court of the Deputy 
Collector in obedience to a citation to give 
evidence, and he was protected from all ar- 
rest, which, in this instance, appears to have 
been made in the sight of the Deputy Magis- 
trate, and in contempt of that officer’s 
authority. The papers are returned. 


INiL 
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111« The 25th July 1865. 

Present : 

The Hon'ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 

Unlawful Assembly—House Trespass— 
MUchief. 

Queen versus Suroop Napit and others. 


It is clear that the prisoners were guilty 
of being members of an illegal assemblage, 
armed with deadly weapons, and they have 
been properly committed and sentencoii under 
Section 144. But the offeiKcs of house- 
trespass and mischief were not scparaie 
offences, but were the fruits and consoqueiu e 
of the illegal assemblage. Scparaie convic- 
tions and sentences were not called for, and 
the order of the Magistrate must, to this 
extent^ be quashed, 'llic sentences passed 
for the graver offence, in which the minor 
ofltences are included, will stand. 
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The 25th July 1865. 

Present : 

The Hon’ble F. B. Kemp and W, S. Seton- 
Karr, Judges, 

Riot— Zemindar not liable for Sudden. 

Queen versus Hu math Roy. 

Committed by the Joint Magistrate, and 
tried by the Sessions Judge of Backer • 
gunge, on a charge of neglecting to use 
lawful means lo prevent riot, under Sec- 
tion /JJ, Indian Penal Code. 

A zi^mlnclar ought not to be made liable, under Sec- 
tion 155, fVnal C.'ode, for a sudden and unpremeditated 
riot which there was ru) reason to infer he could have 
antirii)ated, or thought likely to happen. 

Seton-Karr, y. In ibis case the Sessions 
Judge has taken a substantially correct view 
of the (lispiiu* bclueen the parties in the riot, 
attended with the death of Meeroolla, as far 
as the (ontliKi of the rioters is concerned. 

ortlers on the cojjdiict of the persons ac- 
tuall) engaged in the riot have been iipbeUl 
in ajjpeal. 

but the point in this apjK^al is, whether 
the zemindar a})pellant, Hnniath Roy, can 
be hcKl responsible, under w^ection 155 of 
the renal ('ode (liability of a person for 
whose benefit a riot is committed ), and liable 
lo a fine of 3.000 rupees ? 

J lat no stress wliatever on the distance 
at wliicli the zemindar was residing from the 
scene of affray : his residence being in Cossi- 
pore, C'alciilta. and the scene of the riot 
being in the District of Batkergunge, A 
z.cmindar, by leaving his estates anti re.siding 
at the Presidency, cannot avoid his duties 
and liabilities; and it is his business to ap- 
point fit and pro})cr persons lo manage his 
local affairs, aiul to enable him to perform 
the duties imposed on him by the Legislature. 
Moreover, it is the zemindar 's duty to be re- 
gularly acquainted with what goes on in his 
zeiniiulary. Neither, again, am I prepared 
to accept a general argument, that the interest 
of the zemindar is to be measured or com- 
puted by the extent of the land in dispute, 
and that, if the plot he of small extent, he 
cannot be supposed to be benefited by its 
retention. It may happen, 1 hold, that the 
possession of one beegah. the extent in dis- 
pute in the present instance, may be of 
the utmost consequence to two rival zemln- 


The papers must l>e laid before my learned 
CoUeaguc, Mr. Justice Selon-Karr. 

Stton-Karr, J. — I concur. The respective 
sentences under Section 144 will alone stand 
gocxi. 


Committed by the Magistrate of Fur reed- 
pore, and tried by the Sessions Judge of 
Dacca, 

House trespass and mischief not t>c‘irig separate 
offences, hut hcinjJT included in the graver offence nf 
being members of an unlawful assembly armed with 
deadly weapons, no separate convictions and sentences 
were deemed to be requisite. 

Kemp, J. SiJRoor Napit wms committed 
by the Magistrate of Furrccdporc under three 
Sections of the Indian Penal (’ode, viz.. Sec- 
tions 144, 44^. and 427. 'Phe sentence pass- 
ed was : two years for the first offence, one 
year for the second, and one year for the 
third : total four years. 

The other prisoners were convicted under 
the same Sections, and w'ere sentenced to one 
year for the first-named offence, six months 
for the second, and six months for the tidrd. 
These sentencCvS were upheld on appeal by 
the Sessions Judge. 'Phis Court, acting as 
a Court of revision, called for the record to 
satisfy itself of the legality of the sentence 
passed. 
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Jars, and that either or both would strain 
every nerve in order to retain j>ossession of 
he same. 

On the other hand. I admit that the small 
extent of the land and the value of the crop, a 
rrop of hemp, are facts which, in f/tis parti- 
cular instance, lookinir to all the circum- 
stances, are prinut facie in the zemindar s 
favor. 

But the whole ca^e turns on this, viz., fully 
dmittin^^ the duly which the law imposes 
on the zemindar, and the oMij;aiion of the 
Jourt to adminisicM- law with such aiul 

wholesome severity as sliall prevent the dis- 
credit to the administration arising out of 
violent and premeditated affrays, was the 
'iot in this instance committed for the ze- 
nindar's heneiii or on Ins behalf Further, did 
le, having reason to believe that such a riot 
was likely to be commiited. use all the means 
n his power to prevent it from taking place, 
and to suppiess or disperse the same? 
'Section 155.) 

Xo\\. after hearing all the argunu‘nlN of 
he learned (’ounsel for the appellant, ami of 
he (loverninent piea«lei in reph. ami after 
'cferring to evidemc, I liml that the riot 
kvas m()>l ceriainl) ntifa c/nedi/a/tit. ( )ne ol 
he witnesses lor the prosecution distimtl) 
lays that the light was got up suddenls 
and without ])remediiation. ’ AiiOther man 
;Aliladee) also. .says, in reply to a panitular 
:|ue.stion put to him, that he did not hear 
3f any anticipatunj t)f a liot. Tiic reference 
.0 arbitration, of which something has been 
5 aid by the Judge, is also in favor of this 
■iew. Had iliere been some complaint in the 
i^’ourt, and had the maitet in dispute been 
ong left pending ami iinde< ided, whiltr angry 
passions were e.xciled, the /emimlar. it might 
ae said, ought to have* >urmisetl that an affray 
vas possible or probable. Hut. if he knew' 
lothing at all, or if he only knew that a dis- 
pute between his lyot and the ryot of ano her 
ieniindar about a crop grown on one beegah 
>f land had been referred to arbitration, there 
was really no reason why he should appre- 
lend an affray, or why he should think of using 
neans to su{>press what w as not appichcruled. 
.Arbitration is suggestive of an arrangement 
ay peaceable mean.s, and not by violence. 

It is true that the Judge finds that some 
jf the appellant's retainers took part in the 
iot, at which event it is staled that there 
*erc some 20 to 40 men on fK)th sides ; that 
lone of these retainers appear to have been 
iired lattials. or brought from a distance. 
1 bey were residents of the localityi and some 


of them, as employed in the lawful collection VA III 
of the zemindar's rent, may. no doubt, be cor* 
redly termed retainers ; but, if they went out 
suddenly of their own accord to help one of 
their own parly to retain a crop to which 
they perhaps thought him entitled, and if 
they commiited acts of violence by which 
one man was killed, it would not follow that 
the zemindar knew of or could, by any means, 
have prevenictl the alTra). 

On the whole, I am of opinion that the 
appellant cannot fairly be brought within 
the purview of Section 155. 'Ilio dispute 
was about a small piece of land, and the 
cause of the tlispnle was the atloinpl to cut 
the ciflp. Not onl\ is it probable that this 
attempt gave rise to a sudden dispute, but 
tlie wiines.ses for llie prosecution poinletlly 
speak of the otcnrience as siuhlen and with- 
oni premeditation, 'riitne is no reasonable 
or just grounil, such as might be inferred 
without direct evithnue, had the circum- 
stances been dilTerent, that the zemindar 
(Might to have known that an affray was 
impending, or was even probable ; and. consc- 
tpiently, there is no gooil ground for punish- 
ing him, luH an.se. in the language of the latter 
pan of the S(*ttion (pioted, he did not use 
all lawful means in his power to prevent 
unlawful assembly or liol from taking place. 

In lliis view I would remit the tine. 

'riie papers innsi go to Mr. Juslitc Kemp. 

Kemp. J. After bearing die learned 
Counsel tor the apj»ellant, 1 entirely concair 
in the view taken l>y .Mr. Ju.slive Seton- 
Karr. 

'Fhe fine must be remitted. 

The zbih July 1H65. 

Present : 

Fhe Ilon'blc F. H. Kemp and W. S. Selon- 
Karr, Judges. 

Grievous Hurt on grave and sudden pro- 
vocation. 

Queen versus ('hullundce Poramanick, 

Committed hy the Officiating; Afa^htratCf 

and tried ly the Sessions Jud^e of Raj- 

shahye. on a charge of murder , 

A person who, by a sing^ie How with a deadly wea^xm, 
kills another—entering at dead obnighi into a dark 
room where he and his wife were sleeping separately, 
for the piinK>f»e of having criminal mtercoormj with 
her "held guilty of causing grievous hurt on a grave 
and Hudden provocation. 

Aemp^ J. - This is a case in which I have 
come to the opinion expressed by me after 
considerable doubt. As the case must go 
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VaL III. before ray learned colleague. I would ask him 
10 give it Ills careful considt raiion. 

The notice of the offence waa not given 
to the police until eight (1a>.s after the occur- 
rence of the crime tljis is an important fact. 
The body of the deceased Bod hi Sircar wa.s 
not sul»jecled t(i a jinRt-mortem examination 
by a medical officer, llic body was exhumed 
on the eighth day after its burial ; and, as 
might he expected, it then being the hot 
season (Aprih, it was found in such an ad- 
vanced t'tage of decomposition that no exa- 
mination could lake place. 

There is nothing to implicate the piisoner 
Chullundee heyonrl (lie admissions made by 
him before the Magistiaie. 'l‘hesc^dmis- 
sions m\i.*<t be taken in their entirety, and are, 
to a certain extent, corroboiafed by the evi- 
dence of the witness llossein, the son rd the 
prisoner. 'The admissions amount to this, that 
the tlecease<l was a man ot influence in the 
village ; entered the house of the pnsemer at a 
late hour of the night for ilu* purpose of 
having ( riminal intorc'oiirse witli the wife of 
the prisoner ; that the prisoner, to .set hi.s mark, 
for thus he dcscribc.s it. u])on the person of 
the intruder, threw a weapon, in this c-isc a 
dtio, at the deceased : that the deceased was 
killed on the spot; tiiat the prisoner, assisted 
by his son, the witness llosscin, carried the 
body of the deceased out of their hou.se, and 
threw it down near ti»e liouse of tlie deceas- 
ed, wiiere it was foumi by the Inother of 
the deceased, the witness lliuldun. and 
others. 

It appears that the principal men of the 
village took counsel together, and the result 
of their deliberations wa.s. that it was agreed 
that the crime must be hushed up. The 
body of the deccascvl was burie^b and his 
brother, the witnes.s Huddun, was placed 
under strict surveillance for ciglu days, wlien 
he was allowed iiis liberty ; notice was llien 
given to the t>oltce. and etupiiry was set on 
foot. 

The prisoner C'huUundec j)leadcd “ not 
guilty in the Sessions C'ourt, In his peti- 
tion of appeal to this ("ouri he asserts that 
he is innocent : that the deceased died of 
cholera, and that his confession before the 
Magistrate was not a voluntary one. but 
was the result of the undue influence and 
bad treatment of the police. 

The other pristine rs, the heads of the vil- 
lage^ who have been convicted, under Section 
aot of the Indian Penal Code, of cau.sing 
evidence to disappear, knowing or having 
ftfkson to believe that an offence had been 
^bommlned^ ha^^e not appealed. 


1 have, therefore, to deal with the case of 
the prisoner C'hullundee. 

i'he Judge is unable to believe the admia^ 
sions of the prisoner to their full extent. 

lie is of opinion that the prisoner must havo 
struck the deceased when the lethal weapon 
was in hand, and he wholly discredits that 
part of the prisoner's admission which de- 
scribes the manner in w hich the weapon was 
lused, and the blow inflicted. 

iiic Sessions Judge convicts the prisoner 
(’hnlliindee of culpable homicide not amount- 
ing to murder, giving liim the benefit of the 
grave and sudden provocation which he 
received at the hands of the deceased. The 
.sentence passed on the jirisoncr is ten years* 
transportation. 

'J'here is no reliable evidence as to the 
cause of death ; the body, as 1 have already 
ob.servt‘d. was not subjected to any posi-mor^ 
fern cNaininalion by a comjietent officer, 
'I'hc statement of iIh; police officer and 
filheis who were present when the body w'as 
di.>inlerred. .is U) the ajipearance and charac- 
ter of the wounds on the head of the deceas- 
e<i. must be received w ilh the utino.st caution, 
seeing that this evidence cannot but be based 
u[>oii their ob.servaiions of the a])pearance 
of the botly after it had been aci milled eight 
<lavs in the earth, without any protection 
from decomposition and decay. 

Taking, therefore, the ailmissions of the 
]>risonor, wliich I assume to have been volun- 
tarily inaiie, corroborated as they are to sonic 
exieni by the evitience of his son, the wit- 
ness llosscin, 1 find that the ileceased in the 
dead of the night, ]>robably according to 
previous as.signation. but of this there is no 
evidence, entered the hou.se and room in 
which the prisoner and his wife were sleep- 
ing separately, the ro<im being dark ; that the 
ileceased. in ]>ursuance of his guilty puqiose, 
plated his hands on the person of the pri- 
soner’s wife ; that the prisoner, irritated at 
this outrage, ihrcw^ the weapon at tlie de- 
ceased, wiio fell down, anti then and there 
tiletl. I'he prisoner, assisted by his son whom 
he called to his aid, then removed the body 
of the ileceased from their house, and threw 
it down near the house of the deceased. 

Taking into con.sideration the veiy grave 
and .siukien ]»rovocation which the priooner 
receiveil, anti the absence of the intention to 
kill, or knowledge that the act was likely to 
cause tleaih~~ facts which I am bound to 
assume from the admissions of the prisoner, 
taken as a whole, and not construed as the 
Judge has done to suit his view of the 
offence and the prisoner's actions and toien- 
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ttORS — convict the prisoner Chullundec of 
“ causing grievous hurt on grave and suiivlen 
provocation.*’- -Setiion335.Indian Penal C'oiie. 
^is is ccruinly not a Ciuse in which a severe 
punishment is necessary. 1 scnteiuc the pri- 
soner to one year's rigorous iinprisonmeni, 
the term of his iniprisomneni to commeiue 
from the date of his original sentence. 

The papers must be laid !>etore Mr. Justice 
Selon-Karr. 

The alteniion of the Sessions Judge is 
directed to Section 363 of the Code Cr\- 
minal Procedure : The chaige shnuKl be 
read and explained to eacli accuseil person," 
and the plea of each accu.sed peison should 
be separately recorded, and not in the lump, 
as has been done in tlie present instance. 

Sf/ofj-A'urr, J. -d'hc sentence of 10 years’ 
transportation, considering the grave pro\o- 
cation, is quite preposterous. We may not 
be quite certain as to the exact mode in whicli 
the blow was indicted, but the deceased was 
evidently killed by one blow just as he was 
about to dishonor the pri.soner. 1 concur in 
the sentence of the vear s rigorous iinfulxon- 
ment proposed by Mr, Justice Kemp for the 
appellant, C’hullundee Poramanick. 

I'he Jhth July 1^65. 

Preu nt : 

The Hon ble li. I'revor and F. H. Kemp, 
ywigfs. 

Insaae Prisoners — Procedure. 

<^)uccn zufsiis Kalai Sheikh. 

Cfimmitieti by ihf Deputy Ma^istt at€y Ha- 

sirhauty ami ineti by the Se&^iofjs Judp^ey 

yeswty on a ihar^t nf fa I m' evuieme. 

A prisoner who is insane* and iinarroiirtUtld^* for his 
setinns, and thrrrforr of rnakin-r hi*« r, 

inttead of Ixrinj; tnt'd, shouhl l>f d«'aU t\ah ;»< cording 
to Sections and ('iiniinal I'r.jccduro Code. 

7 rfi*or, y. The Civil Surgeon deposes 
distinctly to the fact that the prijsoner is of 
unsound mind, and not accountable lor his 
actions. He is clearly, therefore, incapable 
of making his defence : and the Ses.sion.s 
Judge, instead of trying him in this raeritai 
Slate, shouUl have proceeded under the pro- 
visions of Sections 389 and 390 of the Code 
of Criminal IVocedure. The trial must be 
quashed, and he should be directed to act in 
accordance with the above cited provisions of 
thefaw. 

Place this before another Judge. 

Mtmp^ J , — I cntifely concur. 


The 31st July 1865. ^Uli 

Present : 

The llon'ble F. B. Kemp, 

Appeal— Bail- Suspension of Sentanee. 

Mi.sccllancou.s C'ase. 

<yueen x'etMix Mootali Ktnkitr Mookefjee. 

Appeal at: a Inst the order of the Magistrate 
of Heef tfthuan. 

Althinii;h a 'M ssion-. )ud«r (iinnnt iidrase a primitier 
on hail, pfndinj; »n apprai, hr may vutipcnd the Hcn* 
trnvr jH-ndio}; thr upprai. 

I he oftVnte with uhich the prisoner has 
been convicted is not a bailalile nffericc. I 
therefore think lh.it tin* Sessions Jutlge was 
right in holding that he was not comjieieni 
to release the prisoner on bail, peiuling the 
result of the appeal to his Court. 

'The .'^cs^ions Julge was, however, wrong 
in hoMing iliat lie h.id no discretion to sus- 
pcini the .sentence. This power he clearly 
pdssesses ululcr Section 431 of the Coilc of 
f'nminal Proceduie. 'Mu* Sessions Judge 
Mill ihcrefoie be informed that, if he see 
leuson to suspemi the sentence pending the 
appeal, lie is at libertv to do so, the prisoner 
remaining in the liujui instead of in rigorous 
irnpri.sonrnent. 

'riie 3 I si July I Sfij. 

Pie'^eni : 

Ihe lloiibic i‘. Jk Kciiip ami W. .‘s. Iscloii- 
Kan, Judges. 

District Municipal Act Nuisance ^Liability 
to punishment for. 

Queen vefsus. Parbutiy Churn Sircar. 

Pe/erted under Sri ft on ./y./, Att XXV. of 
and ('ttcular Order Xo. /<S\ dated 

the ! j^th July /»V6 j. 

A h pmiishahlf^ if his land is tnadr fitdiv by nui* 
satires cmnmiltrd by othrr prr‘^i»nh. Hut, if A ban luib- 
Icl his lands tu otbrrs, ihr aitual ucrupietK of the land 
art' liable. 

'I’hc cdS‘; is, in .some respect.s, similar to 
that wl.icii I'oimed the sulijectof the Sessions 
Judge’s letter of the I3lh of Juno, No. 170, 
the order.s in which were toinmunicated in 
the Resolution of the Court of the 21 si of 
June. 

Wc do not concur in the doctrine iakj down 
by the Sessions judge in the present refer* 
ence, to tlte effect that ** a person ts not 
punishable if his land is made filthy by nub 
sauces commiued by other persons, 1 
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III. But in case the real point has not been 
enquired into. 'I’lie accused pleads, not that 
hjs land, while slill in his own possession and 
under his control, has been made filthy by 
otJier j»ersons, !)ut that he has actually sub- 
let his lamls to ryots. This allegation should 
he enquired into, and. if it be proved, it would 
seem tliat the actual occupier of the land 
would he liable to fine under Section 67 of 
the Act quoted by the Judge. 

We ob.scr\'e, loo, that it would be sufTicienl, 
under Section 215 of the Code of Criminal 
Procedure, if the substance of the complaint 
was stated to the accused on his appearance. 
After this has been done, and the evidence 
has been heard, a brief hut legal and formal 
finding shoidd be recortled by the Magis- 
trate. 

Wc annul the sentence of the joint Magis- 
trate, and direct that the case he re-tried with 
reference to our remarks. 


The 3 1 si Jidy 1865. 

Pt twtuf : 

‘riie lloli’hle V. H, Kcinp, 

Jury (Province of). 

(^>uccn 7 ’f/sus Rookni KaiU Mozoomdar. 


of the plaint. When examined, he deposes 
that his employer was at Benares, and this 
has been found by the Jury to be an inten- 
tionally false statement. 

It was in the province of the Jury to 
weigh the evidence as to the truth or falsity 
of the evidence, and to judge of the inten- 
tion. 

7 "his Court, therefore, cannot interfere; 
the appeal is rejected. 

d'he 7th August 1865. 

Preunt : 

The Hon’ble 1 *'. B. Kemp and (i. (’ampbell, 

Judges, 

Trial by Jury— Prisoner claiming right of refer- 
ence to Sudder Court, entitled to opinion of 
Judge and to appeal. 

()iieen versus Chukkun alias Juggim 
(iovvalah. 

Commitled hv the Joint ^Magistrate, and tried 
hv the Sessions Judge of Patna, on a 
tharge <f murder, 

A prisuiur, by tl»«' “ t»l’ it fcnirnr to 

the Sudder Court,” does not loseuli rijuflu to the opinion 
ot the ludfje, .'irul to ;ippeal on th<‘ facts upon a trial 
l»V Juty. 

Pamphetl, J. Tuis is a case of murder 
and theft, or theft with murder,'’ commit- 
ted prior to 1st January 1862. I think that 
the Sessions Judge has somewhat mistaken 
the law* now aj)plicablc to such cases. He 
is right in trying the case under the new 
Criminal Procedure. But 1 hardly think 
that the general remark, that ” the prisoner 
has not claimed the right of reference to the 
Sudder C'ourt,” can be safely considered to 
deprive him of all right to the opinion of 
the Judge, and to appeal on the fads upon 
a trial by Jur>\ The facts must. 1 think, 
be considered open to revision, if the pri- 
soner should appeal. We oujjhi. therefore, 
U) have on record tlie i>pinion of the Sessions 
Judge, whose opinion for or against the jiri- 
soner is in this case material. As important 
it is that the Sessions Judge seems to con- 
sider himself tied down bv the {>rovisions of 
Section 302 of the Penal Code. He appears 
in that view* to have passed the sentence 
of transportation for life, and to refer the 
case with a view to its mitigation. I think 
it is not as the Sessions judge supposes. 
The substantive Oiminal Law, i. e., the Penal 
Code, has no application to offences com- 
mitted before it came into operation. The 
Sessions Judge has jurisdicton under the 


Committed hr the Judge <f the Small Cause 
Coutt^ and tried hv the Sessions Judge 
of Moorshedahad, on a i harge of /a/se 
evidem e. 

It w in the pntvmcc t»t a Ju«y tt» weigh the twulcncc 
to th<' truth i»r i»f the cvitlencc, and to judge 

t»f the intention. 

This i.s a trial by Jury - no [>oint of law 
arises. I'he prisoner has been convicted 
under Section 11)3 of the Penal C'oile, as well 
as under Section under the former Sec- 
tion it is not necessarv' to ]>rove that the 
evidence was false on a material point. There 
can Ih; no question that the eviilcnce was 
false, inasmuch as the assertion, that the em- 
ployer of the pii.soner was at Benares at 
the lime the suit was tilcil on his verification, 
was false. 'Phe evidence v^as given in a 
judicial proceeding, and the intention was 
corrupt, to v\it. to evatie Sections 27 and 28 , 
Act vm. of 1850 . Tuder Section 28 , Act 
VJII, of iHqq, the Court must Ixj satisfied 
that, owing to absence, or some other gooil 
cause, the plmuiiff is precUuleil from verify- 
ing the plaint. In this case the prisoner, 

r ng himself general attorney of the plainl- 
a w‘oinan. av'crs that she is at Benares, 
gnd further verifies tlic truth of the contents 
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new Procedure, and can, I think, pass any 
sentence (short of death) to which the pri- 
soner is liable under the old law. subjcc't to 
reference, if claimed, and to appeal under any 
circumstances. I have not seen the papers of 
the former trial, and it does not, on the face 
of these proceedings, appear why die sentence 
for such an offence should he reduced below 
transportation for life. At present 1 do not 
see the reason for such a course, supposing the 
prisoner to be guilty as found, for 1 have 
not gone into the evidence. 

On the whole, I think, the host way will 
be to return the c;iAe to the Ses-^ions Judge 
to record a judgment, and (if he lonvicts' 
to pass a sentence, leaving prisoner (if he 
does not claim a reference) a right to appeal 
on the law and facts, the verdict of the jury 
non obi, i ante. 

Let, however, another Judge see the papers 
before they are returned. 

Kemp. y. 1 concur. 1 'he course proposed 
by my learned colleague is rmich the same 
as that adopted by the learned Chief Jttstice 
and myself on a former occasion uhen the 
case was before us. 


I'he 7ih August i8(>5. 

Present : 

l‘hc Hon’ble L. B. Kemp and W . S. Selou- 
Karr, 


I false evidence for the purpose of being used lu; 
; in a stage of a judicia! proceeding, punishable ' " 

: under Sections 193 and $n of the Indian 
i Penal Code. Tlte sentence passed on each 
I prisoner is five years* rigorous imprisonment, 

: ami to pay a tine of 20 ruj>ees each, in de- 
‘ fault to suffer two moutlis* further rigorous 
j imprisonment. 

, It appears from the evidence tiiat the pri'* 
i soners gave information to the witness Kkana 
I Alice, who is a Police Inspector, vested in 
that capacity with the power to hold preltmt- 
) nary cm^uirics into cases involving an infrac- 
tion of the Salt Laws, that certain parties 
had concealed in their houses illicit salt 
whicl) would be found if a search were made. 

I'he Inspector look the depositions of the 
two prisoners, and, upon the information 
thus obtained, proceedcil to the village of 
Doobraharee ; the houses of the suspected 
panics were [lointed out by the two prisoners, 
ami were placed under suiveillancc. Sudden- 
ly the auention of the Police lns{>cctor was 
directed to something su.spicious in the ap- 
pearance of the cloth which was tied round 
the waist of the prisoner Soondur. The In- 
spector directed the witness l^ootoo, who was 
in company with him. to search the prisoner 
Soondur. < )u doing so two earthen vessels, 
with illicit Kail in lliein, were found on his 
per>on. In the prisoner Neemoo’s hands were 
found an earthen pot witii illicit salt in it. 

There can be little tioubl that the pri- 
soners. who are informers, intended to place 
the illicit salt in the houses or on the pre- 
mises of the parties charged, to serve as evi- 
dence against them. 


Attempt to fabricate false evidence— 
Punishment for. 


Queen versus Soondur Puinaick and Neenioo 
Pooloo. 


Committed by the Asustant Afagistraie of \^ 
Nugwan, and tried by the Sessions Judge j 
0/ Midnapore. on a eharge 0/ fabricat- ! 
evidence. 

The term of imprUonmeot for attempting to fabricate 
false evidence for the purpose of being used in a stage 
of jiidictal proceeding cannot extend beyond one-haif 
ol 7 years. ! 

^ Kemp, J . — ^T he prisoners have been con- 
victed m the offence of attempting to fabricate 


The Inspectoi was conducting an enquiry 
preliminary to a proceeding before a Court 
of Juiitice. 'Pile investigation was, therefore, 
a “stage of judicial proceeding." The pri- 
soners are, in my opinion, guilty of “ attempt- 
ing " to fabricate false evidence for the pur- 
pose of being used in a stage of a judicia! 
proceeding. 

The maximum punishment for the offence 
; of fabricating false evidence in a stage of 
a judicial proceeding" is seven years’ impri- 
sonment of either description. An attempt 
to commit the above offence is punishable 
under the provisions of Section 51 x of the 
Indian Penal Code ; but the term of impri- 
sonment cannot extend beyond one-halt of 
the longest term provided for the subsian* 
i tive offence. 


or«aa, 
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The sentence of five years, which is more 
than half of seven years, i.s, therefore, clearly 
illegal. I reduce it to three years in the case 
of both prisoners. With this exception the 
conviction will stand. 

The papers must be submitted to Mr. Jus- 
tice Seton-Karr. 

Selon-Karr, y , — This seems to me the 
legal sentence under the two Sections quoted 
by the Sessions Judge. 


The 7th August 1865. 
Present : 


The llon'blc F. B. Kemp and W. S. .Seton- 
Karr, Judges, 

Fine not awardable as compensation in cases 
under Chapter XIV., Penal Code-Record of 
proceedings in cases under Chapter XV. 


Queen vs, Nijanund. 

Referred under Section 4^4, Act XX of 

/<?6/. and Circular Order No, /f, dated 

the /jM July 

A tine cannot tw warded as roinpensatiun in a case 
falling’ under Chapter XIV., ('ode of Criminal f*ro«'e- 
durc. 

In a ca.se falling under ('hapter X\’., the statement 
of the complainant, the evidence of the witnesses, and 
the reply ot the accused, should be recorded. 

Read a letter from the Sessions Judge of 
Hooghly, submitting certain proceedings of 
the Deputy Magistrate, under the provisions 
of Section 434 of the Code of Criminal Pro- 
cedure. 

There can be no doubt that the order of 
the Deputy Magistrate, inflicting a fine and 
awarding the same as compensation in a ca.se 
which falls under the provisions of Chapter 

XIV. of the Code, is illegal. This has been 
ruled by this Court in the case quoted by the 
Sessions Judge. 

The Court further observe that, had the 
offence fallen under the provisions of Chapter 

XV. , the proceedings of the Deputy Magis- 
trate in not recording the statement of the 
complainant, the evidence of the witnesses, 
and the reply of the accused i>erson, w-erc 
wholly illegal. 

It is unnecessary to notice the other minor 
irregularities noticed by the Judge. 


The proceedings of the Deputy Magistrate 
are quashed. The fine must be refunded. 
The papers may be returned to the Sessions 
Judge. 


The 8th August 1865. 

Present : 

The Hon'ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 

Dacoity (under the Penal Code) — Plunder. 

(Jiueen 7'ersus Khoyrat Ally Beg, Nowab 

Khanjfior.Tchand Barick, Saboo Khan, and 

Tarrachand .Saut. 

! Connnitted l>y the Deputy Magistrate of 

Turn look, and tried by the Sessions Judge 
I if Midnapore, on a charge of dacoity ^ 

I'he definition of dacoity in the Penal Code is so 
wide as to extend to what would have been treated 
cases of plunder under the old law, 

Seton-Karr, J. — The pleader for the appel- 
lants in this case endeavours to make out that 
the evidence does not bear out the charge of 
dacoity, of which they have been convicted 
by the Sessions Judge; and that the facts 
disclosed by the evidence, even if relied on, 
do not show more than house-trespass and 
perhaps attempt to plunder. In support of 
ihi.s, the pleader relies on the inability or un- 
willingness of the complainant to proceed 
with the 3rd count, of dishonest retention of 
pan of the plundered property, and on the 
, consequent acquittal of the prisoners on this 
I charge altogether. 

j Tile charge of dacoity with murder also, 
it is to be observed, fell to the ground, be- 
cause the blow inflicted on the man Gora- 
chand by one of the party who is not present 
I did not fall on a vital part ; the injured man 
subsequently dyingof fever, which supervened. 

I 1 have gone through the material part of 
I the evidence, which has been very carefully 
; taken, and which is very voluminous, and am 
I satisfied that there is quite sufficient to show 
I that the prisoners, who are clearly identified 
I by credible witnesses, did attack the house 
j of the complainant, and did plunder it of cer- 
I tain properties, breaking boxes, and carrying 
I away rice and some other articles. 

The evidence of Srinibas, the Sub-Inspect- 
or, who happened by chance, in the execu- 
tion of other duty, to be passing that way, 
is good in corroboration of the main facts 
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deposed to by the eye-wtnesses ; the Sub-In- 
spector proves the fact, as he saw some traces 
of the outrage immediately ahcr itsoccurn?nce. 
On the other hand, nogre.it or permanent in- 
|ur>' ap|>ears to have been (tone, t'attle l>e- 
longing to the wimesse^i, Rahiram and Mari 
Puitur, if carried off, were almost immctii- 
ately re-captured, an<i the comjilainani faileti 
to identify any of the articles discovered in 
the houses of the prisoners, \s hich were soon 
afterw ards searchctl. 

The Sessions Judge correctly remarks that 
the offence was not a ilatoiiy, as such offences 
are commonly known in this country, but that 
it was a tlacoity within the meaning of the law ; 
and lie ascribes the origin ot it partly to a 
private Cjuarrel and partly to a “ ilhurmiii^hiti," 
or organizo<l sAstein of resistance In ryots 
against their /emintiar. 

With these remarks I entirely i oncur. 'Fhe 
popular ami current notion of dacoiiy is that 
of an outrage committeii. at the very tlead of 
night, b\ a hand of luthans. whose iiea<ls are 
covered, ami whose faces are disguised b\ 
clialk or some other mixture, and wlio have 
no private enmity with the peaceable and un- 
fortunate housc-lioldei. whom some one of the 
gang has previously, by secret empiirics, mark- 
ed out for a i>re\ . Hut the definition in the 
Penal C'o<ie of dacoiiy is very wide. It is 
decitledly an extension of ilic old law . Sec- 
tion 3(^1 of liie Code says dial a dacoiiy tan 
Ik? committed by live persons who toiiioinlly 
commit or attempt toiommil rohberw or w hen 
the whole numl>er of persons who conjointly 
commit the robbery, or of the persons present 
aiding the commis.siori or attempt, amoum.s to 
the number of five. 

There can be tio (picstion that this legal 
description fits the act of the jirisoners, as 
described at some length b\ the various wit- 
nes.scs. 

It may be well that ryots and servants of 
aemindars, and native residents in the interior, 
should know , for the future, that persons who 
commit the offence j>opularv known as ** loot 
taraz^" or plunder, which is an act unfortu- 
nately involving no moral toq>iliuie whatever 
in the eyes of many natives, run the chance, 
under the present law, of a trial and convic- 
tion for the serious crime of dacoiiy. 

The defence in this case is, as usual, alt bis, 
which were not attempted to be .supported ; 
but I am inclined to think, from the evidence 
of Jugesw ar Bhooya, that some plea of attach- 
ment under legal process w’as put forward by 
the prisoners at the time of the attack. But 
no such plea was insisted on as pan of the 


I substantial defence* and the prisoners had the Vel 111* 
; ativantage of being defended by a pleader of 
the High C'ourl at the original Sessions. The 
truth seems to be that, in this as in similar 
’ cases, the complainant tells hission* with ex- 
; aggerations, and the line of defence taken does 
; not at all assist the Court in reducing those 
I exaggerations to the measure of strict truth. 

I Looking to the al>ove facts, 1 see no reason to 
I doubt that the prisoners have been justly c'on- 
I victed : and, had il been necessary, charges of 
I unlawful as.scmblage and riot, accompanied 
with wounding, might have Veen drawn up 
again. St them. 

On the other hand, I t.iink the punishment 
of five years’ rigorous imprisonment kk) severe 
for the offence. l‘hc act of wounding (Jiri- 
dhar Bhooya is shown to have been the inde- 
pentleni ai t of a person not yet apprehended; 
and, after all, the complainant does not seem 
to have suffered any extraordinary losses, nor 
I the outrage to have been of a very aggravated 
: nature. Certainly, if very valuable property 
! ha<i l»een tarried off, the complainant, aided 
! by the Sub-Inspec tor, had every chance of re- 
1 covering the same. 

j Still, these altai ks, committed in broad day- 
I light, are very prejudic ial to llic peace of the 
j district, and, as committed in open violation 
j of law, cncouiage an habitual resort to law'- 
I le.ssness, and they mu.st be punished. 

; But I think the offence will be adequately 
j met by a sentence of two yeais’ rigorous im- 
j prisonmeut. to w Inch I propose to reduce that 
; of live years. 

j I'he papers m ist go to Mr. Justice Kemp, 

i Kemp, J. I : oncur. The sentence pro- 

I posed by my learned colleague is sufficiently 
severe to meet the requirements of the case. 


I The I5ih August 1865. 

Present : 

The Ilon ble F. B. Kemp, W. S. Seton-Karf, 
I and K. Jack.son, Judges, 

I ImpriaonmeDt in deliaiilt of paymeat of fioe— 
I Distress and Sale of moreabie property (whe- 
ther ordered or not hy the officer i^cting the 

I 

I Queen versus Modoosoodun Day and nine 
others. 
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ui* Rif erred by the Officiating Magistrate of 

the 24'Pergunnahs^ 

Held by the majority of the Court that an offender, 
who has undergone the full term of imprisonment to 
which he was sentenced in default of the payment of 
a finct is fttili liable to have the amount levied by 
distress and sate of any moveable property belonging 
to him which may bo btund within the jurisdiction of 
the Magistrate of the District, whether the Officer who 
inflicted the 6ne issued any special directions on the 
subject or not (Seton*Karr, J., dissenting). 

Seton-Karty J,— This case has now been ' 
argued by the Government Pleader, who 
points to Section 6i, Criminal Procedure 
Code, which says that it shall be ** competent 
“ to the Court which sentences such offender, 
** whether or not the sentence directs that, in 
** default of payment of the fine, the prisoner 
shall suffer imprisonment, to issue a warrant 
for the levy of the amount by distress and 
“ sale of moveable property." 

A ruling of a bench of three Judges, in 
reply to a reference from Monghyr, is also 
quoted, which clearly lays down that impri- 
sonment, suffered in default of payment of 
fine, does not exempt the property of the 
offender from being distrained and sold. 

1 am quite prepared to follow this ruling 
in ordinary cases, and to hold that the origi- 
nal Deputy Magistrate, who passed the sen- 
tence of line and imprisonment, might have 
ordered the fine to be levied by distraint, 
either at the time of the sentence, or at anv 
subsequent lime, over and above the addi- 
tional imprisonment undergone by the appel- 
lants. lJul I am not so clear whether another 
beputy Magistrate, succeeding to him, has 
power to make such an addition. And 1 am 
quite clear that, when he at first refused to 
levy the fine by distraint, the Magistrate, if 
he thought the ruling of the Deputy Magis- 
trate erroneous, ought to have referred it to 
this Court under Section 434, and ought not 
himself to have overruled the Deputy Magis- 
trate, There was no appeal to the Magis- 
trate, and, if the release of the property 
was wrong in law, the proper course was To 
refer the matter to this Court. 

Under any view- of the case, I should wish 
this case tol>e laid before Mr. Justice Kemp. 
1 have great doubts whether a fresh Deputy 
Ua^dstratc, either of himself or acting untler 
ibe Magistrate s orders, could practic^ly add 
to a sentence passed by his predecessor. 
Penal laws, it seems to me, should be con- 
jttmed sirictW ; and, if a provision for dis- 
traint and sate has not been ordered bv the 
Magistrate who originally sentenced the offen- 


der to imprisonment and line, I do not see 
any way to an addition of this kind to be sub- 
sequently made by a different Magistrate. 

In my view, I wish these papers to be 
laid before Mr. Justice Kemp. 

Kempy cannot concur with my 

learned colleague. An offender, who has 
undergone the full term of imprisonment 
to which he has been sentenced in default 
of payment of a fine, is still liable to have 
the amount of the fine levied by distress 
and sale of any moveable property belonging 
to him which may be found within the 
jurisdiction of the Magistrate of the Dis- 
trict (T^ide Section 61 of the Code of Cri- 
minal Procedure). 

The imprisonment is not to be taken as a 
satisfaction of the fine ; nor, as it is put by 
the learned commentators, Morgan and Mac- 
pherson : “ The offender is not permitted to 
choose whether he w ill suffer in person or in 
his property.” There is, of course, a limit- 
ation to this process of levying the fine 
(see Section 70, Indian Penal Code). I ob- 
serve that a Bench of three Judges have 
ruled in support of the view taken by me. 
'Fhe Deputy Magistrate, who first passed the 
sentence of fine in addition to imprisonment, 
passed no order, one way or the other, as to 
wdiether the line could be levied or not under 
.Section 61. Another Deputy Magistrate 
w’iis uf opinion that it could not be so. 
Doubtless this oi)inion was wrong, and the 
Magistrate would have acted more regularly 
had he referred the question to this Court 
under the provisions of Section 434 of the 
Code of Procedure. But, as the petitioners 
have themselves invoked the Court, and 
asked it to exerci>c its power of revision, 
there is nothing, in my opinion, to prevent 
the C'ourt from exercising the powers vested 
in it by Section 404 of the Code of Pro- 
cedure. I would reject the petition, and, 
unless the fine be paid, it must be levied by 
distress and sale of the moveable properties 
of Uie petitioners. 

fachsorjy J . — I am of opinion that, under 
Section 61, Criminal Procedure Code, the 
fine is leviable by distraint and sale of any 
moveable property belonging to the offender 
which may be found within the jurisdic- 
tion of the Magistrate of the District ; and 
that the fine may be levied in the mode as 
prescribed in that Section of the law, 
whether the officer who inflicted the fine 
issued anv special directions on the subject 
or The Magistrate will be directea to 
proceed and levy l^e fine unless tl is paid. 
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The i8th August 1B65, 

Preset!/ : 

The Hon*b 1 e W, S. Scton-Karr and E, Jack- 
son, yudffes. 

Forfeiture of property of absconding offender. 

Hishonatii Sircar, Pe/t* toner. 

Referred under See t ion of the Code of 

Criminal Procedure, and Circular Order 
No. dated the i $th July j. 

Forfeiture of property of an ah«rondin^ offender, 
whoappear<i: within two years frum the. attachment of his 
property, should not In* rartied into effect until after a 
regular enquiry into the causes of the offender’s absence. 

Jaikson, J, ~Thk Sessions Judge has fully 
stated the (acts on which this reference is 
based. It is not necessary to repeal them. 

We do not agree in the view of the law 
which the Sessions judge has taken, but are of 
opinion that, as far as the points of law re- 
ferred to by the Sessions Judge are concern- 
ed, orders of \K)ih Mr. A.ssi.slaiU Magi.slrale 
Norman and Deputy .Magistrate Ahmed Ali 
arc perfectly legal, riu* .Sessions Judge thinks 
that the six months, during which an ahscond- 
ing person’s properly is not to be sold, is a 
locus picnitentia ; and that, if he gives him- 
self up within that time, he is entitled to 
a return of his altache<l properly. Hut that 
six months has reference only to the sale of person who has evaded justice 1*0 he forfeited 
the property, and cannot he extended or ap- to (iovernment is highly penal, ami certainly 
plicfl to the accused with an effect which is not .should not he tarried into effect only when it 
distinctly dechireii in the law itself. Such is quite certain that the accused <iid really 
attached property, the law says, shall he ; abscond. Section 185 evidently contemplates 
declareil to he at the disposal of the ( ;overn- ; that there .shall he ‘a trial before a competent 
meni, if the accu.«»ed ilocs not af>pcar within (ourt,” and this implies that the evidence to 
the lime fixed in the proclamation ; and it is prove that the accused was absconding, as 
for the accused, when he appears at any time well as In's evidence in exculpation, shall be 
within two years after the attachment, to heard in his presence, and a judicial determi* 
satisfy the Magistrate that he has not been nation .shall he come to upon the points, 'fhe 
avoiding the prcKcss of the Court. It may be Deputy Magistrate did not hold any such 
a doubtful question whether, if the property trial, and, on this ground, we think that his 
has not been declared to be the properly final order was illegal. It is reversed, and he 
of the Government before the accu.sd appears, . is directed to hold a regular trial, and there- 
it can be so declared after he has appeared. ; upon determine on the restoration or con fi sea- 
The law does not lay down any cxjiress lime j tion of the aiiachcil propcily. 
when the order shall be passed : and if, by j 

mistake Of inadvertence, it has not been pas.sed j Seton-Karr, J, — I do not altogether 
licfore the accused appears, we think it might | concur with tite Sessioas Jiidge in holding 
be passed after he has appeared. In the | that the penahy for evasion of the w'arrant 
present case, the accused, when he did appear, j could never, under any circumstances, be 
did not attempt to satisfy the Court that he : legally imposed after the object of the 
had not evaded justice, and Mr. Assistant j Magistrate, /. e„ the appearance of the 
Norman consequently ordered that the attached i accused, had been obtained. Hut I do concur 
property should remain at the disposal of ; with the Sc.ssions Judge, and with my 
Government. The accused afterwards peti- i colleague, in thinking that the Deputy Ma- 


tioned for its release,' and explained the causo 
of his absence. The Deputy Magistrate was 
not satisfied with his evidence, and, holding 
that view correctly under the law, refused 
to restore it. 

Rut, though these orders of the two officers 
were perfectly legal, still we think that the 
previous order of the Assistant ordering the 
I>roccsscs of attachment and proclamation 
were illegal, as he does not anywhere record 
on what grounds ho was satisfied that the 
accused was absconding or concealing himself 
to evade ju.siice. 'rhese processes are not to 
issue whenever a warrant fails of its effect. 
The officer sent to serve the warrant should 
be examined as to the measures adopted by 
him to serve it ; and if, on his evidence, or in 
any other manner, the Magistrate is satisfied 
that the accused is ev.i<iing justice, then and 
then only can the proce.ssesof proclamation and 
auachmeiu is.sue. Not only in this case doc.s it 
not appear that any such enquiry was made 
upon whlcl) it can he held that the Magistrate 
satisfied himself that the accused was ab.Hcond- 
iiig, hut it is also clear thai he made a most 
summary and cursory ciujuiry as to whether the 
explanation of the accused. after hedidappear, 
was sulficienl to account for the non-service 
of the warrant. 'Fhe Deputy Magi.straie dis- 
believes the witnes.se.s, and that is all. The 
clause of the law allowintr the i»ror»i»rtv nf <1 
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gistrate ha« mis-read the order of attachment, 
and that the Magistrate is altogether wrong ! 
in Baying that the iiro])erty hacame the pro- 1 
j>crty of Government on the jolh of March. | 

On the whole, I am cpiiie willing to consent 
to a reversal of the orders of the Magistrate. 
He should hold a nev trial, and determine 
whether the prof)eriv should or should not l)e 
released, looking as well to any evidence wdiich 
may show where the prisoner was during the 
evasion of the warrant, as to the ultimate re- 
sult of the proceedings anti the actjuitlal of 
the prisoner. 

The lylh August 1865. 

Present : 

The Mon’ble W. IMorgan, F, 11 . Kemj), and 
\V. S. Seton-Karr, Judges. 

High Court A8 a Court of Revision— European 
British Subjects. 

(^ucen versus Thomas Brae. 

Bah no Juggadanund Mookerjee for 
the prosecution. 

Afr. R, K. TwidaU for the Prisoner. 

Hki.U by MotR-Jin an<l Kfrnp, thjit then* was 

no error of law in the rerortl to jtisiify the C'ouit’s ] 
interference with the MaKisttato’s order of release of 
the prisoner. 

Hri.I'i by Morjjan and .Setttn-Kari. that the 

High Court, a.s a Court of Krvo»i<.'n, uiulrr Section 404, 
Cntninat Procc'dure ('ode, has no juiisdiction o\ei 
European Hiitish subjc'cts in cnmlnal cases. 

Kemp. J. Thk case of this gentleman 
has come before this Court, as a Court of 
Revi.sion. under Section 4c'!4 of the Code of 
Criminal Procetiure. 

This Court, on the Crimittal Side, acts ,is 
a Court of reference, of revision, ami of j 
api>cal. Under Section 404 of the Criminal 
Procedure C'ode, the C'ourt acting as a Court 
of Revision “ may,’* on the report of a Court 
of Session, or of a Magistrate, or whenever 
it thinks lit, “ call for the record of any crimi- 
nal trial, or the record of any jvtdicial proceed- 
ings of a Criminal Court within its Juris- 
diction, in which it shall appear to it that there 
has been error in the <lecision on a point of 
law, or that a point of law should Ih' consi- 
dered by this t?ourt, and may determine any 
point of law arising out of the case, and ihere- 
\tpon pass such onier as to the Court shall 
seem right.” 

In this ca,se w e have had to satisfy ourselves 
in the l>est way available to us whether 
Mf. Thomas Brae is a Kuro}>ean British 
lRlb|ect or not. The record, as sent up 


to us by the local authorities, docs not 
afford any information on this point. Mr. 
Brae has appeared in person in this Court; 
lie has submitted an authenticated copy of the 
Register of Marriages kept at St. John's 
Church (old Cathedral), Calcutta, and has 
further examined Mr. George W. Kellner; 
from this evidence, in the absence of any- 
thing to rebut it, we are satisfied that Mr. 
Thomas Brae is a luiropean British subject. 

The charge against Mr. Thomas Brae, as 
entered in the charge paper submitted by the 
Police, is that he voluntarily caused grievous 
hurt by means of an instrument for shooting, 
Section 326 of the Indian Penal Code. We 
note that Mr. Brae was not taken into custody, 
nor was any warrant issued for his appre- 
hension. The Magistrate of Furreedpore 
(Mr. Walton) appears to have taken up the 
ca,se in his capacity of Magistrate ; his pro- 
ceedings are signed “ T. Walton, Offi- 
.... elating Magis- 

*A«>/r.- Ihc record does not >•* 

disclose that he acted in any Under 

other capacity, nor have we the provisions 
been shown that Mr. Walton of Section 37 of 
is a Justice „( the Peace. 

minal Procedure, Mr. Walton, as Magistrate, 
was competent to hold the preliminary enquiry 
into the present case, notw’ithstanding Mr. 
'Phoinas Brae could not be tried hv any Court 
hut this Court, exercising its extraordinary 
Original (’riminal Jurisdiction. Mr. Walton 
being of opinion, alter recording the evidence 
for the prosecution, and receving a written 
.statement from the accused party, that there 
were not suflicient grounds for proceeding 
further in the case \ 7 'ide Section 41 of the 
Code of Criminal Procedure), inasmuch as he 
held that ^fr. Thomas Brae’s acts w’ere 
justified, on the ground that nothing is an 
offence which i.s done in the exerci.se of the 
I right of private defence, recorded an order 
j to the effect that “ the charge must be ahan- 
j doned, and that it was unnecessary to pro- 
1 cecd further with the case.” 

I .\s Mr. Walton has not acted in this case 
; in his capacity of Justice of the Peace, it is 
\ obviously unnecessary for this Court, im- 
i portant as the question may he wben it does 
j arise, to give any opinion as to the question 
1 whether, in the event of his having so acted, 
I this Court would have had jurisdiction or 
i not to revise his proceedings. 

I Reverting to Sections 404 and 405 of the 
; Criminal Procedure Code, under which alone 
' this Court can have any jurisdiction in the 
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present case, 1 would observe that there all appearance^ is of English parentage and Vol IlL 
has been “ no error ’* in the order of the , birth. 

Magistrate on a “ |K)ini of law ' (Section 404). , The (iovernraenl Pleader having in no 
The order is neither illegal, rtor, under all wise attempted to impugn or rcTmt this 
the circumstances of the case, improper. Fhe evidence. Mr. Hrae is entitled to ask the 
proceedings arc also regular tSeciion 4^0. ' C<iuri to irmsider him as having proved his 
I therefore decline to interfere. ; s/it/us of a European Hrilish subject. 

•Sf/ow-A'arr, /. — We have now to con- ' Mr. justice Kemp is i^f opinion that, as 
sider the papers in the case of Mr. Brae. Mr. Walton has not acted in hi.s capacity of 
who had been discharged bv the Joint- Justice of the Peace, it is obviously unncccs* 

Magistrate of Furreedpore, after having • sary for this C'ouri to give any opinion on 
fired at and wounded two Natives with the question whether, in the evt*nl of his 
ball. The grounds for the discharge with- having so acied, this Couil would have had 
out any commitment were simply that jurisdic tion or not to levise his proceedings. 

Mr. Brae, w’hose acts of firing with ball were , I cannot concur in thi.s view. In my hum- 
admitted, had acted in self-defence. ble opinion, the (piesiion of jiiri.sditlion is of 

The facts of the case are clearly given in the highest impori.^ncc for this and for all 
the record, and have had our full allenlion other similar cases in future. And it most 
The case has been argued before u.s bv naturally arises, in this very c ase, in this w'ay. 

Mr. Twidale on behalf of Mr. Brae, and by the 'I'he proceedings of ati\ .Magistiale would 
(lOvernmcni IMeader on the other side, both ptniiil htfu he liable to revision for an error 
as regards the reason given for non-commit* ol law bv this C omt, ami. if nothing appear- 
menl, and as regards a very impi.irlant <jues- ed on retoul. (»r had been utged by Mr. Brae 
lion of the jurisdiction of this . ml. to show that he was a J'.uropcan British 

We have been asked to consider the case, subject, vv(» might con.sidc‘i him as amenable 
under Section 404 of the Code of Criminal to the local tiibunals. 'Fhe law on tliis point, 
Procedure, as a Court of Revision ; but. when as clearly l.iid down in die well-known case 
the case was first argued, it was urge^d for of C'alder vs. llalkei, and followed in other 

Mr. Brae, for the first time apparcniiy in the cases, is that the person claiming such prb 

case, that he was a Furoj>can Pntisli sub- vileges is bouml to prove them. The Court 

jecl, and that the appellate branch of the is not to assume such sUUus without proof. 

High Court had no jurisdiction, and could But the claim successfully preferred by 
not order hi> commiimeni to the Original Mr. Brae to the ptivilcgcs of a European 
Side of the High Court, even if we thought Hrilish subject places the case in a new light, 
that he had been improperly discharged. Mr. lirae being, in our eves, a European 
and that he ought to have been put on his , British subject, it become.s most necessary to 

trial formally, and either ac<jnitte<l or con- sec whether, i! wc should think on full con- 

demned by the onlv tribunal competent si<lcratk)n that furdier proccctlings should 
lolly him for the offence vvith which he lia<l be taken, wt have really the jurisdiction to 
been charged. ( hi d.is, we gave the jileadcr ortler such proceedings lr> be taken by a 
for Mr. Brae one fortniglu s time to prodme Justice of the Peace. If wc have not, we 

evidence that his client was a European sluiuld stay our hand. If we have, we can 

British subject, and was entitled to all the then gc/ into the reasons given by the Magis- 
privileges of sucli person in regard to com- ^ irate for discharging Mr. Brae. It i.s, to ray 
raitraeni and trial. . thinking, clear tlial the (jueslion of jurisdic* 

In the Ix)vver i'ouri thi.s question had not tion fullv discus>cd l>y the pleaders on both 
been di.stinctly raised, and the pre.siding siilc.s is. as 1 have said, of paramount imirort- 
oflflcial of the Court had acted afiparently as ance. I am informed, after search in the 
Magistrate, and not as Justice of the Peace, office, that Mr, Wulion, who enquired into 
This evidence has now been adduced bcfoic the case, is a Jmsiice of the Peace, 
us. The marriage certificate of Mr. Brae’s And the (jueslion, then, is simjily this, 
parents, duly attested, has been j)ut into the viz., whether our t'cmrt on tlie Appellate 
Court, and Mr. G. W. Kellner ha.s sworn side, using the powers of revision entrusted 
before us that he believes Mr. Brae to be ; to it by Section 404, tan interfere and direct 
the offspring of that marriage, and that he ; a commiimeni, not to the Sessions at Fur- ^ 

always understood Mr. Brae's father to have ! recdjiorc, but to the Sessions at Calcutta ? 
been a European British subject, as he came ‘ The Section quoted empowers us, when- 
out to India after the age of 21. Mr. Brae ' ever we think fit, to call for tlie record of 
himself was educated in England, and, to any criminal trial, or the record of any 
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111 * cial proceeding of a Criminal Court, other 
than a criminal trial, in any Court within its 
jurisdiclion in wbicb it shall appear that 
there has been error on a point of law, and 
determine any points of law, passing thereon 
such orders as may seem right, The cor- 
rectness or otherwise of an acquittal founded 
on a view of the legal right of self-defence 
would, it appears to me, involve a point of 
law. 

I have no doubt that, under this Section, if 
a Magistrate had itn])roperly or illegally dis- 
charged an ordinary British subject, amen- 
able to local jurisdiction, on a misconception 
of the law as to self-defence, or of the par- 
ticular province of a Magistrate, and of a 
Judge and Assessors, or Judge and Jury, re- 
spectively, \vc could interfere to direct the 
commitment of such a person, so that he 
should be either acciuilied or condemned by 
a com])etont tribunal having final jurisdic- 
tion in the case. We could, I bold, either 
order the Magistrate to encjuire further, or 
we might, through (he Sessions judge, order 
him to commit to the Sessions. 

I have also no doubt that the Magistrate, 
as Magistrate, may hold a preliminary 
entjuiry in cases triable by a Supreme Court 
of judicature, /, /*., by the High Court on its 
Original Side, although a Magistrate must be 
a Justice of the Veace in order to commit or 
l^old to bail a Kuropean British subject 
(Sections 37 and 39, Criminal Procedure 
Code). I am also quite clear that, by Section 
^5, no person, by reason of birth or descent, is 
exempt from the Code of Criminal Procedure, 
provided that he be not tried before any Cri- 
minal Court which has not jurisdiction over 
him. Under this law% proceedings taken in 
the interior under the C'odc of Criminal 
Procedure against a European British sub- 
ject would obviously end in a commiuneiU 
to the original side of this Court, were 
.there grounds for a commitment. 

But, after consideration of these Sections, 
1 have very great doubts about Is, 
whether this Court, in its Appellate Jurisdic- 
tion, can order a commitment of a European 
British subject to the original i*. r., to the 
other side of the Court. Ko one, I suppose, 
will dispute the proposition that, by law. a 
l^oca) Court could not commit to the Local 
Setisions, nor a Sessions Judge try a 
European British subject, nor our Court, 
m iVr Appri/aU SuU, hear and confirm an 
appeal from such a conviction, or deal with 
ykp case at all, except to point out the entire 
of jurisdiction. The final jurisdiction 
jUie JL^al Courts over European Britii^ 


subjects is limited to 500 rupees, and to cjwes 
of contempt of Court, by Sections 4 a and 
410 of the Criminal Procedure Code. 
But even then we have a power of revision 
by writ of certiorari^ i, e.y of revision by the 
Original Side of the Court. How, then, can 
it be said that our Bench is competent by 
law to direct a Magistrate acting as Justice 
of the Peace, as he must act if ulterior pro- 
ceedings are contemplated, to commit such 
a British subject to the Sessions held in 
Calcutta, or, what is very nearly the 
same thing, to lake proceedings afresh 
w ith a view to such commitment ? We 
must constantly bear in mind that, w'ith the 
precise status and privileges now asserted 
by, and granted to, Mr. Brae, ulterior 
proceedings can have no other end in view. 
But, If the Appellate Court cannot, as a 
Court of Ai)peal hear or revise the pro- 
ceedings on the formal trial of a Kuropean 
British subject, it would seem, by parity of 
reasoning, that it cannot interfere to give 
directions that such a person ought to be 
tried in the only place or by the only Court 
in which, as the law now* stands, he can 
take his trial. 

The law is cither ambiguous, or it is 
wholly silent on the subject. The Charter 
does not elucidate or tljrow light on the mat- 
ter. Sections 21 to 28 of that deed expound 
what is to be the criminal jurisdiction of the 
Conn, ordinaiy' and extraordinary ; but they 
do not apj)ear to provide for this case, and 
they clearly contemplate the maintenance 
of the Original and Api)ellate Jurisdiction 
separate and distinct from each other, as 
they were before the amalganialion of 
the two Courts. 1 do not find anything 
in those Sections, which I have carefully 
studied which would warrant me in saying 
that the law, as to venue, jurisdiction, and 
comj>ctence of the various Courts, has been 
at all changed ; the High Court takes the 
place of the Supreme Court on one side, and 
of the Sudder Nizamut Adawlut on the 
other, but without complete fusion. 

It is argued by the Government pleader, 
and it is not denied by the pleader for Mr. 
Brae, that, if there is a wrong or failure of 
justice, there ought to be a remedy or a 
means of setting the failure right. The 
remedy, if there has been a failure, might 
^wssibly be for the Government to move by 
its Advocate-General or Standing Counsel 
in the matter, and to direct him to apply to 
the Original Side of the Court, in order that 
further proceedings should be taken. It is 
jpossiblCi toO) that| before the abolition of the 
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Grand Jur>*, any prosecutor or complainant, 
had the Magistrate refuseci to make a com- 
mitment, might have still had the right to 
apply to that bo<iy to find a true bill on a 
private indictment against any other person 
on any statutable or triable oftence. 

I say this, however, with some doubt as 
to the legal right of complainams so cncuin- 
stanced. Hut before or since ilic abohuon of 
the (irand Jury, I presume tluu the Law 
Officers of the GoverninetU nught apply to 
the Original Si<!e of the Court for a 
mus. Hut even heie, as far as 1 have been 
able to obtain information on the subject, 
the mandamtds could go no farther than to 
order a justice ot the Leate who had refus- 
ed to entertain a case at all, or ha<l alleged 
want of junsditUon. where he obMously Irad 
jurisdiction, to take it up. 1 doubt very 
much if the Court could or would direct a 
Justice of the Peace to commit an accused 
person whom he had discharged loi reasons 
given, and so bring on a trial. In Lngland, 
a prosecutor wlio cannot get redress from one 
justice of the Peace inav appi\ to another 
in the same country for the commitment ot 
the accused : I tut whether this sort ot pro- 
ceeding would be sanctioned in this country, 
or whether it would, on the wiiole, he con- 
ducive to the satistactory administration oi 
justice, if it could be sanctioned, may admit 
of question. I am .strengthened in the view- 
taken above as ir) the e fleet <.)f a mandamus, 
by a case, in the f)riginal Siile of the High 
Court of Madras, rcpone<l at page b6 of 
Stokes's KeportN. There Scotland, and 
Hiulcsion, J.. refuscil gr ini a mandtimus 
to a Magistrate who lia<i exeicisevl his discre- 
tion, and had refu.sed to entertain a (iimnuil 
charge, and the C'oun ^eenied lr> think that 
errors of judgment could not be corrected b\ 
a wnt of mandamus. 

It is said that, with an amalgamaieil High 
Court looking to its object, tliese distinctions 
of procedure, ami these doubts and difhcul- 
ties of practice, ought not to cxcur. Hut all 
we have to do as Judges is to see whether 
the law confers on us jurisdiction, ami most 
certainly in any case where tlic Court 
asked to say if there has been a failure of 
justice, and to assume the jK)wer of directing 
action to be taken beyond the conclusions of 
the LcKal Courts, and in tiii» case especially, 
involving as it does the consideration of sjic- 
cial privileges, we ought not to move unless 
wre are sure that we have jurisdiction ; that 
our jurisdiction will never be called in ques- 
tion ; and that U will lead to legal and satis- 
fodoiy fesulta. 
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We cannot give ourselves jurisdiction by VWl Ut! 
analogy, by force of deduction, ingenious 
reasoning, or prepoiuicrance of probabilities* 
if the law is silent. 

1 have thus argiu ii thi.s case simply to see 
whether we have jutisdiction, because* until 
wo are sure of that, we ought to do nothing. 

1 have, however, been carefully through the 
papers which have been iluly commented on 
by the pleaders on both siilos in open Court), 
and I ha\c formed <lcriniic opinion on the 
merits of the case as ii stands, an<l on the 
view taken thereof h\ the ICxcculivc Author- 
ities. Hut, if w‘c have no jurisdiction, as 
in iny opinion we have not, it is not neces* 

‘'.iry or expedient ih.u I should express that 
opinion. The comlusion that I have arriv- 
eii at is, iheicfore. that whatever remedy 
the (lovernmenl, if it desiies any further 
action, may he adxiscd to take, we, on this 
.side, cannot act. I have discus.sed this very 
impotuiu question tioin a difterent point of 
view to that taken by my learned colleague* 

Mr justice Kemp, and I have further 
thought it right to (Oiisidei whether, grant- 
ing that there had bt en a failure of justice* 

-any other retne<iy mi^lu not exist ; but my 
lonclusion i.s the same as that of Mr. Justice 
Kemp. 1 ‘he C'ourt tin this side has no 
jurisdiction in such a ca.se, and no power 
of revision under .Section 4f;4 or under any 
other. As, however, the whole matter is 
somewhat complii ated, involving a mixed 
question of the law .'*uitcd to Kuropeans and 
the law suited to oi dinar) Hritish subjects, 

I am of opinion that it would be very desi- 
rable if this sase were referred to a third 
judge. 

Morjran, J, 'Phe record of Mr. Wal- 
ton’s proceedings, having been called for by 
the ( ouri, must now lx* rleall with accord* 
ing to the provisions of Section 404 of the 
t ’ode of Criminal Procedure. It is only as 
a member of a ('ouri of Revision duly con- 
stituted by the High Court* and vested with 
the jurisdiction which formerly belonged to 
the .Judder Court, that 1 am (as I understand 
it) authori^ced and required to deal with this 
matter. 'Lhat jurisdiction i.s, in the words of 
the 404th Section* lo pass sucli order as to the 
Sudder Court shall seem right when the record 
called foi shows either that tlx* Magistrate *s 
deci.sion is erroneous in law, or that some 
question of law arises for decision out of the 
facts of the case. 

The language of the Section ajipears to 
me to be hardly appixafilc to a Magistrate's 
proceeding in the conduct of a preliminaiy 
enquiry in a case triable by the Court 0$ 
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m fknim, whether the result of aocli enquiry 
he Uutt the accused pereoe is sent for 
IfW to tto Court of Session, or is dis- 
cWged. 

The record shows that Mr. Walton, after 
hearing the complaint against Mr. Brae, and 
after examining several persons as witnesses, 

" thought there was not sufficient ground for 
proceeding against the accused. Accordingly, 
the proceedings were dropped, and no sum- 
mons or other process was issued. Seeing 
the nature of the offence charged, and that 
the acts done were admitted and justified as 
acts done in the exercise of the right of pri- 
vate defence, 1 think, upon the facts as stated 
by Mr. Walton in his written order, that the 
preliminary investigation ought to have been 
proceeded with, and that scarcely any matter 
that might be disclosed during its further 
progress could excuse the Magistrate from 
sending the case to a higher tribunal, in order 
that the circumstances, under which the ac- 
cused had inflicted wounds by a gun loaded 
with ball, might be fully enquired into, and 
that the superior tribunals should determine | 
whether or not the limits of the right of 
private defence had been exceeded. 

1 see no error in law in the record itself, 
although tiie evidence adduced in this Court 
luay show that Mr. Walton should have 
acted, and sliould have described himself as 
actingf in bin capacity of justice of the 
Peace, and not as Magistrate of tlic district, 
Itor any point of law to Ihj lieiermtued ; and it 
is not requisite in tny opinion that we should 
five any further order. 1 think it needless 
to consider whether we, as a Court of Re\i- 


pean British sabjcci waa not o|itn to mA 
revision. 

The High Court poaaeeaes, by the Statme 
14 and 15 Viet., Chapter 104, by Ihtt 
Letters Patent, not only the power el reinrioo 
and control formerly exerciski by the Sndder 
Court, but also the powers which the Supretne 
Court possessed by its Charter over jusdees 
of the Peace and others. The High Cooft 
may provide for the exercise of all or any ol 
these powers by single Judges or Dtvialon 
Courts, and sudi Courts or Judges, tf diriy 
empowered, may exercise jurisdiction over ail 
persons and matters as fully as the High 
Court it.self. It does not appear to ha either 
necessar)' or expedient to enquire what pro- 
ceedings might, upon due application made in 
any case, be ordered or taken by the High 
Court, or by a Division Court vested with die 
powers of the High Court. It is enough in my 
opinion to say that, with our present powers, 
we cannot, as a Court of Revision, under the 
Section referred to, proceed farther. 

The Higlt Court has, 1 beliewe, an^U 
power to control the proceedings of Jnstiocs 
of the Peace, and to compel them to proceed, 
if they improperly decline jarisdietion, and 
these powers it possesses in addition to the 
jurisdiction, Original and Appellate, vested 
in the Court by law. 


The afith August 1865. 

Prtunt : 

The Honble F. B. Kemp and W. S. SeUm- 
Karr, Judges, 


aion under Section 404, could, by our order, 
set the Magistrate again in motion, with a 
view to the committal of the accused person 
ftir trial. Mr, Brae is, it appears, a European 
BriUih subject, and Mr. Wahon is a Jus- 
tice of the Peace ; notwithstanding mse 
lacta, the proceedings of the latter were in 
his chmeter of Magistrate, and they were 
|UR lahen under the 4 ut Section of the Code. 
We> having tacertatned that the former is a 
Ettiopean British subject, should not, It seems 
10 me* proceed farther as a Court of Revision 
under Section 4ja4. Whatever may be the 
tnrte^ of our powers under that Seetkm when 
dealing vrith a case within Ita eoope, we can 
mvise only “ such cases tried by any officer 
or Court possessing Criminal Jurisdictioii aa 
(were formerly) eubject So ffvlslon by the 
Sndder Kixamut Adawlm'* (ja# Bee. ey 
Urn l^ert Palent), and It la emtain thin 
B cm whidi the icewmd was a Sum- 


Prisoners (Porsiiit of escaped) obatructittg Pub- 
lic Smvsaat in dlaebarge of paMio fanc m wia— 
Jnriadtctioo (of Ifafiiirile). 

Dukhoo Pein versus Chundro Kant Chowdry, 
Pochai Sircar, and Kheru Poramanich* 

Rtf erred under Section 434^ Code <f Criminal 
Procedure. 


Road a letter from the Sessions Judge tf 
Rajshahyey dated the ph August /gdj. 

Court peons may ptifsiie into the ywd pi a la^fiag- 
house, the door leadiasf mto which is open, a prisoner 
who has escnpsd from their custody. 

Tbs dhmfn dl a paMfe ssrmal in ffin 



sanction nr on the ciHaplamtol his ofikial 

Twa Cewrt cenenys with she 
Judge that the Court peons 
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liqmil their jurlsdicthin hi pUrtatng^ into the 
yard of a lodging house, a prisoner who had 
aacai^d ftotn their custody, the door leading 
imo the eaid yard being open. The ruling 
laid dohm by the late Acting Judge it wholly 
emtieoaa, and would be very piejadicial to 
die intereats of juatice. 

The Court admit that an offend punish- 
able under Section 186 of the Indian Penal 
Code it not cognisable by a Magistrate, 
except with the sanction or on the complaint 
of the Court or public servant concerned, 
or» if such servant is an inferior ministerial 
servant, with the sanction or on the com- 
plaint of his official superior {sff Section 
168 of the Code of Criminal Procedure), 

Had the peons simply charged the defend- 
ant with a common assault, the case might 
have been different. 

'Phe Court thinks that it wrould have saved 
a good deal of trouble had this plea been 
raised at an earlier ])erioii. As it is, thev 
have no option but to quash the proceedings. 
If the Civil Court, or the public servant i 
referred 10, now- sanction the prosecution, 
steps may be taken by the Magistrate to le- 
try the case. But this sanction is only given 
on the assumption that the principal defend- 
ant, sentenced to imprisonment, has not under- 
gone any portton of his imprisonment. If 
any portion has been undergone, no fresh trial 
can take place ;and if the minor defendants, 
Pochai and Kheru. have paid their fines, they 
should be refunded to them. 


The sqth August 1865. 

Prtitn/ / 

Tbc Hon^^eF. B. Kemp and W. S.Scton- 
Karr, yudgts. 

Attempt to bribe Fitelk Servufit*--lUeg«lilar of 
aeuteace— Duty of Judge to dujtfuib constme- 
tteo of do ami^ to Jury, 

Queen versus Setul Chunder Bagchee, 
ApfyliaHt, 

Cammed fy iki btputy Commit tioner, and 
irud fy the Judkial Cammittumer of 
Astam, om a chargt 0/ atumptmg 00 


grmfijiftdion /kr inducing, hy UUgul mmotit MK 

a puhlic servant to show /ax^or to a petHn. 

A eonvktk>n on a ebsrge of atlemfkiliif to iWeiite a 
irrsHfirmtion for influencine a public servant III the Sii* 
crctec of hh public funrti<m<f t« illegal as dtseluilng fto 
legal offence when tt to »>tate the pcrsoti or per* 
for whom the gratIHcatUm was obtained* ec the 
public servant to be intIuenceU in the esetcise of bis 
public functions. 

A Judge ought to esplain to the Jury the legal COW* 
structlun to be put on a tlot ument rctieil on by the pro* 
set'ution. 

Kemp, J, - This prisoner has been convict** 
ctl by ilic Judicial CominiHstoncrof Asfxatn of 
the following offence : 

I'lial he. Sclul ( iiunder Bagchee, on or 
about the lath day of Magh 1271, ii. S., at 
(«uw\ilparah, attetnpti'd lu obtain from a per>« 
son by imnic Kanicssoiee tor anothet person 
or persons, name^ unkfunt n, a gratification 
av a reward for inducing a public hwanl in 
the exerc isc of the oflk tal tuiu tions of such 
public servant to *?how' favor to a jiersoft, the 
said Karnessoree ; and that she has thereby 
committed an offence punishable under Section 
162 of the Indian Penal ('o<le. 

Sentence, three montiis’ simple imprison- 
ment, and to pay a tine of 50 rupees ; in de- 
fault of payment, further iin})riHonment for 
three tnonihh. 

'I'he trial was conducted With a Jury ; the 
only evidence ^or the prosecution is a letter, 
w'htch the prisoner sdittils to have written to 
his employer, by name Karnessoree. In this 
letter, wbteh refers to a ca.HO In which that 
lady was plaintiff, occurs the following pas* 

; “1 have agreed to pay tnpeydi In 
the event of success. If, by God’s wW, we 
succeed, the money must be paid.” 

The prisoner avers that this passage refers 
to an arrangement which he had made with 
one Omesh Chunder, a pleader, to pay him 
30 rupees over and above his legitimate fee 
in the event of success. 

The Judicial Commissioner was, 1 thUik, 
wrong in leaving the construction of this 
passage in the letter, which, as 1 have a^dy 
observed, was the only piece of evkience ad- 
duced by the prosecution, to the Jurv, He 
ought to have explained to the Jury tl^ legal 
construction to put upon the doenment 

There is, however, another daw hi the 
conviction, which, in my opinion, 
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HoilSL vitiates it, and that is, that it discloses no 
legal offence. 

It Is not stated who the person or persons 
were for whom the gratification was obtained ; 
nor who the public servant was who had to 
be induenced in the exercise of his official 
functions. 

Being of opinion that the conviction is 
illegal, inasmuch as it discloses no legal 
offence, I would quash it, and direct that the 
prisoner, who is on bail under the orders of 
this Court, be released. The paper must be 
laid before another Judge.* 

Seion-Karr^ J. I entirely concur. The 
letter of the prisoner disclosed no legal offence 
on the first charge of attempting to bribe 
a public servant, for no public servant’s itame 
was even mentioned ; and the Judicial Com- 
missioner ought to have pointed out to the 
Jury the legal effect and i>earing of the sen- 
tence relied on, even if there had been suffi- 
cient evidence to go to a Jury. 

Of the charge of cheating, the prisoner 
vas acquitted by the Jury. 

The conviction is quashed. 


The 29th August 1865. 

Preset!/ : 

The Hon*ble F. B. Kemp and W. S. Seton- 
Karr, fudges, 

InsanityJ 

Queen versus Shah Mahomed. 

C^mmitUd hy the Officiating yoint Mag is- 
tru/tf and tried by the Sessions Judge of 
Rungpore^ on a iharge of voluntarity 
tau^ng grievous hurt, ^t . 


the legality of the Sessions Judge's proceed* 
ings. 

The case has been laid before this Bench 
for orders. We find that the prisoner Shah 
Mahomed was charged wdth voluntarily caus* 
ing grievous hurt, Section 326, Indian Penal 
Code. The prisoner, when arraigned, re* 
mained mute, and refused to plead. The 
Medical Officer deposed before the Sessions 
Judge that the prisoner was of unsound 
mind ; and yet, in the face of this evidence, 
the Sessions Judge, instead of proceeding 
under the provisions of Sections 389 and 390 
of the Code of Criminal Procedure, went on 
with ihe trial, recording the evidence, and 
acquitting the prisoner of the crime on the 
ground of insanity, though the prisoner was 
adniiitetlly incapable of making his defence. 

I’his Court, holding these proceedings to 
he illegal, quashes them, and directs the 
Sessions Judge to proceed under Sections 
389 and 390 of the Code of Criminal Proce- 
dure. The evidence need not here be taken. 
I’he Sessions Court will give a special judg- 
ment that the accu.sed person is of unsound 
mind, and incapable of making his defence, 
and the trial must, therefore, be postponed. 

As the offence of which the prisoner is 
accused is not bailable, the Sessions Judge 
must report the case for the orders of the 
Local (Government, the pri.soner being kept in 
safe custody pending the orders of the 
(iovernmenl. 


The 29th August 1865. 

Present : 

The Hon’ble F. B. Kemp and W. S. Seion- 
Karr, Judges, 

Fine-False charge of Theft. 

Juhoorun z^ersus Girdharee Ram and 
Nuseebun. 


Procedure in the case of an insane prisoner. 


The Judge, sitting in the English Depart- 
ment on a review of the abstract statement 
of prisoners acquitted by the Sessions Judge 
of Ztllah Rungpore for May 1865, sent for 
the record of this case to satisfy himself of 


* Char|te» muat de«cnbe the imputed of 

at aearly as po««ibte in the langiiia^ of th( 
Form* of Charges 
Chapter XIII,, Coife «f Criminal Prooe^re, No, t, o 
{fmbon 161 of^the lodian Penal Code.) 


Referred under Section 4^4, Act XX \\ of 
i86t, and Circular Order Xo. iS, datep 
the i$th July i36j. 

Fine is not awardabte as coin|>ensation for a false 
charge of theft. 

Under the circumstances stated, the Court 
remits the fine of to rupees imposed on the 
complainant for a false charge of theft, the 
law not admitting such a fine as compensa- 
lion under Section 270 of the Criminal 
Procedure C^e. 


RULINGS OF THE HIGH COURT IN CRIMINAL CASES. 


The 31st August 1865. 

Present : 

The Hon'ble F. B. Kemp ami W. S. Seton- 
Karr. Puisne Judges. 

Misdirecttoa to Jury — Confession of Prisoner. 

<^ueen versus (iunesh Koormcc. 

Commit fed hv the agist rate , and tried by the 

Sessions y udge of Pat nit , on a charge of ahet^ 

ment if murder » ^ 

The prisoner retracted his statement when read over ■ 
to him, and said that he was compelled to make it. I he 
Jud(;e, without rnakint* any eni|uirv or taking any evi- 
dence on thr* fxiint, submitted the prisoner's statement to 
the Jury as a conlession. Hwi.U that the Judge was 
wrong in so doing, and that he should rather have charged 
the Jury not to accept the prisoner’s statement as a con- 
fession. 

This prisoner has been convicictl of abet- 
ting the murder of Dookeerarn Sentence, 
transportation for life. 

This trial was conducted with a Jury. 
To satisfy ourselves of the legality of the 
proceedings in this trial we .sent for the 
record of the case, together >^iih the Judge’s 
charge to the Jury. 

On perusal and con.sideration of these j 
proceedings, wc are clearly of opinion that I 
there has been a misdirection to the Jury; 
and, further, that there is no legal evidence 
upon which the prisoner can be convicted. 

Thai the deceased, a resident of Burdwan, 
who was travelling by rail with a large 
sum of money in his possession, was mur- 
dered and robbed while thus travelling, is 
very clear ; but there is no legal evidence to 
convict the prisoner of the abetment of that 
murder. 

The Judge in his charge to tlie Jury ob- 
sen'es that the evidence of the first three 

witnesses named 

'fhe Civil burgeon. Only gOes tO es- j 

tabiish the fact 
of the murder, the identity, of the murdered 


man. and that that man had a large sum of Vol. 
money with him. He then procci^s to re- 
mark that “ the i»rincipal witnesses are 
Meetun and l*ultfK» Singh." If the evidence 
of the former is believed, it is clear that the 
deceased, llie prisoner, aiul three others not 
now in Court, were pul into the railway 
carriage together, and that the next thing 
known is that the deceased was found miir* 

I dered and robbed. “ PiilicK) Singh’s evidence," 
observc.s the Juilge. “ does not go so far at 
the putting into the carriage, but it corro- 
borates Mectun's as far as his opportunities 
of know ledge went, that is, up to the outer 
gale of the station : the two women who live 
with Pultoo also to a certain extent confirm 
these accounts." 

rhe Judge then proceeds to remark upon 
the so-ia!le<l confession of llie prisoner 
(iuncsli as follows ; The prisoner now de- 
nie.s his confession , and alleges he mailo it 
under the effects of fear, alleging that, 
amongst others, Pulioo Singh an<l Meetun 
; compelled him to make it. Now, whatever 
I may be said of the tK)hce, it is hardly likely 
that men who, according to the prisoner’s 
* story', were parties to the conspiracy, would 
have forced out a confes.sion which impli- 
cated them. In withdrawing his confession 
. on the 24th of Marcli, it must also be 
i noted that the prisoner preludes hi.s with- 
drawal by saying, it his life were spared, he 
; would tell something, and then goes on to 
say it was forced from him. 'I’he connection 
of these two expressions can hardly be made 
out, and 1 think you may fairly consider 
whether he Uien did not intend to add to itis 
confession if he could gel a promise of par- 
don, but. failing in this, turned round and 
denied it. You arc the [lartie.s to judge of 
the truth or falsehood of the evidence and 
confession, and in your hand.s I now leave 
the case.’’ 

We ate of opinion that the Judge was 
entirely wrong in submitting to the Jury 
the statement of the prisoner before the Ma- 
gistrate as amounting to a confession ; he 
should, in oor opinion, have charged them 
not to accept it as a confession. 

I The examination of the prisoner Gunesb 
j before the Magistrate was recorded in Kng- 
' Usb, and not in the language of the prisoner* 
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/Ri Iff# It is cerUfied by the Magistrate that, when 
the statement was read over to the prisoner 
(the Magistrate does not say whether it was 
explained to the prisoner), the prisoner 
stated that, if his life were spared, he would 
fell something ; that the prisoner then added 
that he was forcibly compelled to make the 
confession by PuUoo Singh, Meetun, the In^ 
i^iectbr, and two constables. 

Under Section 205 of the Code of Crimi- 
nal Procedure, the examination of a prisoner 
most be recorded in his own language, and 
explained to him. The prisoner is at liberty 
to explain or add to his answers ; and, when 
the whole is made conformable to what the 
prisoner declares to be the truth, the exami- 
nation is to be attested by the signature of 
the Magistrate. 

In the present case the prisoner retracted 
hit statement when read over to him, and 
said that he was compelled by force to make 
it. The Judge, without making any enquiry 
or taking any evidence on the point, submits 
the statement of the prisoner to the Jury as 
a confession, and furtner tells them that they 
may fairly infer from the prisoner's intentions 
that his confession was a true one. 

The evidence of Pultoo Singh and Meetun 
goes ohly — the first to prove, and the second 
to corroborate the fact that the prisoner and 
the deceased were pul into the same rail- 
way carriage. Surely this is no evidence that 
the prisoner necessarily abetted the robber)^ 
ahd murder of the deceased. The two wo- 
ibeh-witnesses are Rudmee and Joonja. The 
former does not ev’en mention the name of 
thO prisoner ; the latter, who is the wife of 
the Witness Pultoo Singh, merely states that 
the prisoner came with Choonce Jemadar, 
>vbO skid to the deceased that, as he had 
missed the train, he would get him a ticket 
i 6 i the next train. 

As wt are of opinion that there has been 
a misdirection to the Jury, and that, further, 
there is no evidence upon which the 
cOhvlcHon could be sustained, we reverse 
the conviction and sentence, and direct that 
the prisoner be immediately released. 


Queen versus Jhugroo and ten others. 

Committed by the Magitiratt of and 

tried by the Sessions Judge ofDinugefort^ un 
a charge of Dacoity, 

Knowing^ of a design to commit a dacoity, and volun* 
tarily concealing the existence of that design, with the 
knowledge that such concealment vrouid facilitate tbS 
commission of dacoity, docs not amount to an abetment 
of the dacoity. 

Jackson, J. — 1 HAVE considered the evi- 
dence taken on the trial of these prisoners, 
and am of opinion that it proves very clearly 
that all the prisoners, with the exception of 
No. t4, Nibhorshee, committed the dkcoity 
with which they are charged. 1 see no reason 
for interfering in their conviction or sentence. 
But I cannot concur with the Sessions Judge 
in convicting Nibhorshee of abetment of the 
dacoity. He knew of the design to com- 
mit the dacoity, and he voluntarily conceal* 
ed the existence of that design, knowing it 
to be likely that he would thereby facilitate 
the commission of the dacoity. I would, 
under Section ii8 of the Penal Code, reduce 
his sentence to seven years' rigorous imprison- 
ment. 

Seton-Karry J , — I concur. 


The 4th September 1865. 

Present : 

The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Puisne Judges, 

Jttrisdictioii «f Deputy Magistrate 
fuU pewers of Magistrate^Vielakioa of 4 «ty 
by Police Officers. 

Referred under Section 434 efihe Code of 


The 4ih September 1S65. 

Present: 

The Hon'ble W. S. Seton-Karr and E. Jack- 

eem, 

if Daeoity. 


A Dtyuty Msflitfste exereisiiig tkt fbli powM Ita 
Msgisimte has jurisdiction under Section sg. Act V4 il 
iSdf , to fine police officers for efolation of duty. 

Rsao a letter from the Magistrate of Pubna 
subniitllng a case under Section 4J4, Mid 
recomtnetiding that the senteooe pMfiod by 
the Deputy Magistrate be quashed as con* 
uary le die hftte^rtkaiiM of Seotai dM 
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V. of i86i, bud down by Iho lieuteiuuH-Gov- Section 366. Thfy hm been acquitted* tbe lAdL HI# 
oiMT of Bengal in hts Circular Letter Sessions Jad^ being of opinion that ^re 
No. 413^ of the asth August 1864. not sufficient legal evidence cq warram a 

conviction. 

We observe that the Deputy Magistrate { ^ . 1 i j , 

exercises the full powers of a Magistrate. , 1 he /rr/irw ot the abcluction of the wofuan 
ynder Act V. of 1B61, any persons ^^ithln ^ *®» therefore* not established, 
the General Police District, twercising all or 'Fhe woman was found by the police iP 
an}' of the powers of a Magistrate, are held ! the house of Ameer Dara/., and it is said 
to be Magistrates. The Deputy Magistrate, ' that the sou Roresh held a cloth over Uui 
after taking evidence, and on conviction, ' woman s mouth to prevent her crying out. 
fined ceruin |>o1icc officers for gross viola- j prisoners who have been acquitted 

tion of their duties under Secuon 29, Act \ . j are relate<l to the woman, and the story of 
of 1861, and, in so doing, we fail to see any 1 prisoner Ameer Daraa is that he paid 
Illegality in his proceedings, j money to the relations of the woman, and 


We have sent for a tx)|>y of the Circular 
Order referred to, anti are of opinion that 
the law is clear on this point, and cannot be 
overridden bv the Circular in question. We 
refuse to interfere. 


obtained her in ntkhah*' 

'I'hi.s statement is borne out by the evi- 
dence. for the defence is by no means ap 
improbable statement. 

I utterly rliscredit that the prisoners 
wrongfully confined and concealed the wo* 


The yih September 1865. 

Present : 

The Hon’ble C. Steer, F. H. Kemp, and W. S. 

Seton-Karr, Puune ytui^es. 

Wmgful confinement of a woman. 

Queen vtrsus Ameer Daraz and Rorei>h. 

(Committed by the Assistant Magistrate of 
Mf^das^tepore^ and tried by the Offictating 
Seitsutns Ju4g* of Dacca, an a charge of 
mwngful canfinemeHi of an abducted woman, 

fie|.D hy tbv majority of the Court (Kemp, J 
IlMt the prifoeere werr riehtly cuevictfd wrong- 
ful confinement of a woman, the facts of the caM: «how- 
ii^ that she never wept willingly to the hou«e of the 
ynssoitti and w a willing inmate while the wa» 
tfaMI* 

K*mp, J, — These prisoners have benm 
cqpvictgd, Ameer Daraz of an offence under 
Section 368 of the Indian Penal Code— sen- 
tence two years’ rigorous imprisonment ; and 
the prisoner Roreali of an offence under 
Section 346— sentence one year’s rigorous 
imprisonmenu 

Tbc pmfHlitKI m apd sou; six 

odigr i^fispiers we oouaimHed with these 
\m mmm 0» g Iraiged upder 


man, knowing that she had been abducted 
( ^ce Section 368, Indian Penal (^ode). 

It may be that the woman was not con- 
sulted in the matter, and that she did not 
approve of the connection. 

I would acquit the prisoners. The papers 
must be laid before my colleague, Mi, Justice 
Selon-Karr. 

SeiofhKarr, J, -I regret that I api un-r 
able to concur with my colleague. The 
Judge’s reasons for acquitting six of the pri* 
soners are very illogical : for he firijit says 
that the charge again.st them is well founded* 
and then that there is not sufficient JeggI evi^ 
dcncc for conviction, which is not the case* 
for the evidence was ample, if the Judge 
believed it. However, we have nothing to 
do with their case now. 

But what is there to invalidate the clear 
evidence of the complainant herself and of 
the police constables as to the place where she 
was found confined, and to tlie efforts made 
by Roresh to stifle her voice. I cannot sec 
that there is anything. Two of the wit- 
nesses of Ameer Daraz only heard of the 
alleged nikhah, and the third witness is not 
at all clear, by his own account, in bis recol- 
lections of the asserted ptikhah- 

I consider that the evidence of the com- 
plainant and that of the police, and the entire 
absence of any motive on the womgp’js part 
for making a false charge, to be good 
grounds for a conviction ol an offence veiy 
common in the Eastern districts, and 1 would 
not interfere. 
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The case must go to a third Judge. 

S/ur, /.—The charge of abduction broke 
down, and the prisoners who were indicted 
on that charge were acquitted. 

In regard to the charge of confining the 
woman Khotija, which has been preferred 
against the appellants, the evidence of the 
woman herself to that effect, and the evidence 
of the police who found her in confinement, 
are, I think, quite sufficient to sustain the 
conviction. 1 cannot doubt the truth of the 
woman that she was not a willing resident 
in the house of the prisoners ; and, that being 
the case, the prisoners had no right to detain 
her, and are guilty of wrongfully confining 
her ; that she went to the house of the pri- 
soners willingly is, 1 think, ver>' improbable : 
that there was no abduction of the woman 
Khotija does not seem to have been found 
by the Judge. There was no evidence to 
convict the jiarlies who were charged with 
that offence, and they were necessarily 
acquitted ; btit the Judge did not doubt that 
the woman had been abducted. 

The )>rtsoners, whose case is now before 
the Court, are charged with wrongfully con- 
fining Khotija. 

The evidence leaves no doubt on my mind 
that she was in confinement when she was 
released by the police. Was that wrong- 
ful confinement ? If it was against her wdll 
that she was taken to the hou.se of the pri- 
soners, and if it was against her will that she 
W'as detained there, the case amounts to a 
wrongful confinement ; and I agree >Nith 
Mr, Justice Seton-Karr that they were 
rightly convicted, the facts of the case 
showing satisfactorily that she never went 
willingly to the house of the prisoners, and 
was not a willing inmate while she was 
there. 


I'he 8th September 1865. 


Hbcd by the majority of the Court (Seton-Karr, J., 
dissenting) that the offence of adnninistering delete- 
rious drugs, when life was not endangered, is punishable 
under Section 32S, Penal Code, and not as for grievous 
hurt under Section 326. 

Kemp, y . — The prisoner was committed 
on a charge under Section 328 of the Indian 
Penal Code. The Sessions Judge adds and 
convicts on another charge — viz,, under Sec- 
tion 326, and sentences the prisoner to trans- 
portation for life. 

I think the evidence sufticienl to prove 
that the prisoners, witli the intent to rob the 
witnesses Nos. i and 2, whom he had per- 
suaded to travel willi him, administered to 
them some stupifying, intoxicating, or un- 
wholesome tlrug, with intent to commit or 
facilitate the commission of an offence (in 
this case, robber)), and knowing it to be 
likely that he would thereby cause hurt. 
I'he Sessions Judge, however, holds that, as 
an extra dose of the drug might possibly 
have endangered life, therefore the offence 
is grievous hurt under Explanation 8 of 
Section 320. 

The medical evidence is to this effect, 
that the witnesses Nos. 1 and 2 were admit- 
ted to hospital on a statement that they had 
been drugged. C'old water to the head and 
emetics were the treatment observed ; it is 
said they came to themselves after an inter- 
val, and went about their business. The 
medical officer then says : “ 1 did not consider 
they were likely to die.’’ Life was therefore 
not endangered. The original count upon 
which the Joint Magistrate, Mr. Peacock, 
committed the case was the correct one, and 
the sentence of the Sessions Judge under 
Section 326 of transportation for life is illegal. 


Present : 

The Hon’ble (L I..och, F. B, Kemp, and 
W. S. Seton-Karr, Puisne Judges, 

Admiiiiateiiiijg deleterious drugs— 
Grimus Hurt 


! 1 would convict the prisoner under Sec- 

I tion 328 in concurrence with the assessors ; 
I and, as cases of this description are prevalent 
j on the (arand Trunk Road. I would, as an 
; example, sentence the prisoner, under Sec- 
I tion 328 of the Indi.in iVual Code, to seven 
' years' rigorous imprisonment. 


Queen versus Joygopal, alias Junglec. 

CammxtUd by ike yoini Magistrate, and tried by 
the Sessions Judge of Bhaugulpore, on a 
eharge of voluntarily cattsing grievous 
hurt, B'e* 


The case must be laid before another 
Judge. 

Selou-Karr, J , — 1 am inclined to allow 
the sentence to sUnd. The medical evi^ 
deuce is to the effect that the men only 
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ate a stmatl portion of the paisonou«» or dele- 
te! lous drug, and ihe wunes^ doe> not ap- 
pear able 1 1 ansv%et tor tlie 4.on>cqiu ncc had 
the complama a eaten more ol the |>oisonetl 
fish I ilnnk there i> evidtnti MitlRieni 
to support the giavei charge un *cr 
316 , and, a> there is no sa\mg v^lui the 
efficc ot a larger quanti'v euen Mould have 
betn. I Mould envtdise ilu S ssions Julges 
rea'^ons, and mouU! not rnierleie Stub 
(kdiberue ciim<s as thu un h r notut, in 
Mhich dtain or I te stems lei dtpeud on pine 
chance. re(}uire a severe | un simunt 

The case must go to a third Judge 


5 section 318. I would sentence him to tiie 
full measure of punishment the law allows, 
rts , ten veara’ rigorous imprisonment, com* 
mutable to tiansiKiilation . for it is very no* 
cessart that tins s}stem of d nigging, which 
apiiears to be earned on to a large extent In 
Behar, sliould he suppressed by severe mea- 
sures. 

Kemp, y I concu! Muh Mr. Justice 
Loch m the sentence proposed by him, which, 
on reconsider.ition, 1 lonsidei to he more in 
proportion to the enormiti and prevalence of 
the offence than tlut proposed by me. 


Loch, y — The fact of having admini*-tered 
some deleterious drug to the uitnesses Nos. 
i and 2 isclearl) proved against the prisoner. 
The question I am callc 1 t!i decide is whe- 
ther the pnsoner has comintired an offence 
under Section 326 or under .Section 328 of 
the Penal Cotie ^ flas he caused grievous 
hurt ? The Sessions ]n ige thinks tint the 
pri'^oner has commit td die offerue described 
in Section 32^ bet ruse such driiijs 
endanger life and tuiHons idm ni'-n ring 
them are aM.iie ot this hut Iroin ignoring 
are lutapable of legui iiing tlie quiiiinv 
sulfii re ft 10 product insenNibniiv with 'Ut 
causing death that n is a ineo » h inc< wlie- 
iher a person citing tO(» t so drugj^* 1 i stapis 
with life, dcpeii iing is it do' s ow tin qiun- 
tiry of the foo<l he <‘i’s and tin prisoner was 
callous wtietlur tin se pun s l<isi tluir lives 
or not We must n »t howi vto look to whit 
might hive liappMitd or t> tlu* tut tlial 
d tigs of the kind aluimist re I rn tins (as< 
aie da g« rous to life luit to dii cfl«il pro- 
duced iijMin die j>aror*> Mhf> at of Ihe foo«l 
and whether trial effei 1 .itnoiinied t<» grievous 
hurt Now, Clause H Section 320 of the 
Pend Code, dehcribcs, among other kimis 
of grievous hurt ** any hurt which endan- 
gers life.'" Were the lives of the p.nieH 
who partook of this food endangered in 
consequence ^ The medical ofTner savs 
“ 1 did not consider that thev vere likely 
“ to die, but they were senseless and. if 
“ thev had eaten more tin v muht have 
died /' and, again, * I am of opinion that, if 
ihc) had not been treated medicalh, they 
“ might have got well in a week or so I do 
•• not think ihe> would hue died ' Looking, 
.herefore. at this evidence, ami the facts that 
Jic tiantes were almiitcd imo the hospital 1 
on the 23ril June, md wtre well enough to! 
go to ihe cuicherr)^ the next da>. I do not I 
hifik that the offence amounts o 

but that the prisoner 19 guii^y under 


I The 9 th September 1865 . 

Present ; 

The Uon’ble F. B Kronp and W. S. Seton- 
Karr. Puisne yud^e^ 

Extortion— Abetment of Extortion— Cheatifig, 

j 

! (,Juccn rvrrtti Meajan and < )bho) ('hum Doss, 

! 

C ommiiied by tin Deputy Maffisttaie of Malda^ 
and Irti d by the Session v f udereof Dtnagepore^ 
on chargt s of extortion and abetment of extor-* 
tion respect ivety. 

I !o amount to the offemt of rxturtion, |Mop<*rty mutt 
Ik. obtairud by intrntitm iil> puttm*^ u perwm in feat of 
in|ur> to that prruon, an<l thrrcb> dishonestly inducing 
him tc» part with bu, propi ily 
The merr iinur of a hookumnamah (to collect statia- 
deal information) by a polirr oflFici*r is, no legal ground 
for a conviction of abetment of cheating or of oxtoriion* 

Kitnp, y —These prisoners aiw — (to irU 
a head constable, and the second, a dimuty 
inspector of police, both in Zillah Maldah. 

The constable has been convicted of extor- 
tion, the deputy inspector of abetting that 
offence ; sentence, each three years' rigorous 
imprisonment, and to pay a fine of 200 rupees. 

It appears from the evidence that the 
deputy ins|)ector, Obhoy Churn Doss, issued 
a hookumnamah, wdnch was entrusted to the 
prisoner .Meajan The object of this hookum- 
namah was to collect certain statistical infor- 
mation as to rates, Ac Many traders and 
shop-keepers paid small sums to the consublc, 
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Mft. wMch he levied from them without authorfty, 
ooder cover of the said hookumnamah : 
tbM sums were appropriated by the head 
cOMtable. 

I am of opinion that the prisoner Meajan 
cannot be convicted of the offence of extor- 
tion. To amount to the offence of exionion, 
property must be ob ained by inientionally 
putting a person in fear of injury to that 
person, and thereby dishonestly inducing him 
to pan with his property. In this case the 
c<utetabk told the snop- keepers and traders 
that an order had gone forth that they \%ere to 
be taxed in small sums of tour annas and eight 
annas per head. I'hey fell into the trap and 
paid. It was more in consc(juence of their 
credulity than m consequence of any per- 
sonal fear that thc*y parted with their pice. 
The prisoner Meajan lias been guilty of the 
offence of cheating. He deceived the traders 
and shop-keepers, and disiionestiy induced 
them to part with their property. I would 
* convict him of that offence, and would .sen- 
tence lilm to one year's rigorous imprison- 
ment (Section 417, Indian Penal Code). 

1 am of opinion that the prisoner Obhoy 
Churn Doss is not guilty of the offence of 
abetment of cheating. Beyond issuing a 
hookumnamah (to collect statistical infor- 
mation), which, it appears, is part of a police 
ofheePs customary duly in the district ot 
Maldah, he took no pan whatever in the 
alter transactions, nor di<l he, as far as 1 can 
ascertain from the evidence, in any way 
countenance and abet the acts of the prisoner 
Meajan, or participate in the money levied 
by him. 1 would acquit itim. The papers 
must be laid before iny learned colleague, 
Mr. Justice Seton-Karr. 

«Sr/eii-Aarr, /.—I quite concur. The 
mere issue of a hookumnamah. however 
Inexpedient and not unlikely to lead to 
ektorilon, is no legal ground for such a con 
vlction,and other evidence to abetment there 
il ikxie. The fine must be refunded also. 

The prisoner Obhw Churn is releascil, 
and tlMS sentence of Meajan reduced as pro- 
poned* 


The nth September 1865. 

Present : 

Tbe Hoii^ble F, B. Kemp and F* A. Glover, 
Fmismt 

Eiduaj^lag from kwfaltnahBeaaliiii 


Committed by the Officiating MagistraU af 
Monghyr, and tried by the Sessions yudge of 
Bhaugulpore^ on a charge of kidnapping a 
minor female. 

To brina a case under Section 361 of tbe Penal Code, 
there must be a taking or enticing of a child ont of tlm 
keeping of the lawful guardian without his consent. 

Glo 7 *er, y,— l DOUBT whether the prisoner 
can be punished under Section 361. 

The girl liwarea, accaidimg to her own 
statement, had run away Irom her father's 
house in consequence ol ill-treatment on the 
pari oi her mother, and, meeting the prisoner 
on the road, had agreed to take service as 
a coolie. The place wheie the prisoner lived, 
and to which the girl was taken, was a 
populous suburb, where there were Uldtiy 
houses, and where she could easily have 
called for and obtained assistance, had ^la 
been unwilling to remain. This, however, 
docs not affect the prisoner’s case, and I only 
mention the circumstance as the Sessions 
Judge has laid some stress upon it. 

Was the girl, then, under her father’s 
guardianship, when she fell in with the 
prisoner ? I think not ; she had voluntarily 
abandoned her house, and was running away. 
She was fourteen years old, and not. therefore, 
of stu h tenricr age as to lead to the supposition 
that she had strayed from home, and was to 
all appearance a free agent. She, w'hen 
taken before the Magistrate, asserted that 
her parents were dead, and that she w^as 
going with her nurther-in law to Sylhet and 
Cachar: she now state> that the prisoner 
made ‘*eves” at her, and frightened her into 
saying what she did : but this is an unsup- 
ported statement, and the girl’s manner before 
the Magistrate must, as that offii iai observes, 
have been 'manufactory, or be would not have 
signed her registry ticket. 

To bring the pri«5oner under Section 361, 
there must be a taking of the child out of 
the possession of the parent, and such a tak- 
ing is not. in my judgment, disclosed by the 
evidence in this case. 

I would release the prisoner. The papers 
must go before another Judge. 

AVm/, X — ^ concur ; there was no taking 
or enttciag the girl om of the keeping of her 
lawTtil Piiardian a^ainM his Ti*!* 
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reside occesioAally in the prisoner's boj^» VH^JK 
changed his mifid» and broke off die marna^* 

The prisoner^ meeting the girl in coQ^ny 
with two females, carried her off to his house* 
lie did not use any foice, and he did not at« 
tempt to conceal her ; when the police came^ 
he delivered her up lo them. He was wroitg 
in carrying off ilie girl without the COOISl^Ilt 
of her lawful guardian ; and he has, there- 
fore, committed the offence of kidn^>plhg 
from lawful guardianship, an offence punt^h- 
able under Section 363 of the Indian Pehkl 
Code. 

I concur w'ith mv learned colleague in the 
mitigated sentence passed by him. 


The nth September 1S65. 

Present : 

The Hon'ble F. H. Kemp and W. S. Seion- 
Karr, Puisne Judges. 

Ki^smppisig from Uwfiit srtt«f<fhmahip* 

Queen versus Gooroodoss Kajbunscc. 

Committed by the Officiating Joint Magistrate ^ 

and tried by the Sessions Judge of Di nagepore^ 

on a charge 0/ kidnapping. 

A person, in carrying oif, without the consent of her 
lawful guardian, a girl to whom he wasi betrothed by his 
father, who, after permitting het to reside occasionally 
in hts house, suddenly changed his mind, and bntke off 
mamage, is guilty of kidnapping from lawful 
guardianship panishablc under Section 363 of the Penal 
Code. 

Seton-Karr, J, — I have been over the evi- 
dence very carefully »n order to see d there 
was any reason to place full confider>ce in the 
defence of the prisoner that the jj^irl Dinno 
Monee had been betrothed to him, and had 
nreviously resided in his house on several 
occasions. 

1 believe that the Sessions Judge suggests 
.he true explanation of the very different 
%’er8ion8 for the prosecution and the defence, 
and that there had been some previous talk 
a a marriage : whereut»on the prisoner, when 
he marriage was broken off, witiioul con null- 
ing the father of the g rl, carried her off to 
ais own house fnun uu company of the two 
women, witnes-cs Nns 3 and 4. and woul I 
not give her up until he p- lice were >eru for. 

Looking at the case in this light, 1 think 
:hat there are grounds lor even a Itghter >en- 
jtnet than that passed by the Sessions judge, 
and I would reduce* the one year’s rig‘>rous 
'mprisonmnii to four months. 

Thdngh no harm was done *0 il>c girl, the 
Mfisoner acted illegally in carrying her orff as 
t did ; and. on this ground. 1 ihmk the ton> 
vktion can be sustained under i^eciion 3f'3, 

The papers must go 10 Mr. Ju.siice Kemp. 

iComp, J , — 1 am of opinion that there is 
jfvidence to prove that the girl was betrothed 
o the prisoner by her father. For some 
^eaeon which does* not appear in the record, 
lie fatto, petmiuipg his daughter to 


The iith September 1865. 

J*relTnt : 

The Hon’blc F. B. Kemp and W. S. Seton- 
Karr, Puisne Judges. 

Jurisdiction (of Assistant MagistrateH-Offence 
committed in the Civil Court*— False verifica- 
tion of plaint— Principals and Agent 

Referred under Section 4J4, Act XXV, oftS6it 
and Criminal Order No. 18 of tstk July M86^t 

In re Indro Chundcr Bose. 

A Deputy Collector having committnd an agent for 
faliw verirication of a plaint, the Aatiatant Magiitrate 
acted without juriMlirtfon in having taken Mscurtty from 
the agent for the appearance id bi» prinetpak, hsfora 
having obtained the aanction of the Deputy Collector to 
proceed againvt the prmcipaU. 

We concur with the Magistrate. The call 
f<»r security from ihe agent was made when 
liic p. .ucipais were not before the Court, and 
ihe aci of ihc A'^NiHtant Magistrate was, 
iheicfore, without jurisdiciion. 

Th< Deputy Collector committed the agent 
for fal«e verification of a plaint in an Act X. 
suit under Section 139 tlf the Indian Penal 
Code. 

The offence was committed in the Court 
of the Deputy Col%ctor, and it could not be 
entertained in a Criminal Court without his 
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sancDon previously obtained Section 169, 
*Code of Criminal Procedure). 

The Assistant Magistrate subsequently ap- 
•plied for the sanction of the Deputy Collet lor 
to proceed against the principals ; but this 
was after he had taken security from the 
agent for their appearance, and after he bad 
made the principaLs the defendanus in the 
case. The security was illegally taken, and 
the agent is not liable, and the amount can- 
not be recovered from him ; if he has paid. 
It must be refunded to him. 

We ob.serve that the princi[>als were even- 
^tually acquitted of any offence. 


The 1 2th September 1865. 

Present : \ 

The Hon’hle F. B. Kemp, W. S. Seton-Karr, 
and F. A. Glover, Puisne yudges. 

Riot attended with Murder. 

Queen versus Bhunjun Pavtray, Ram Dehal 
, Aheer, Ramnath Aheer, Deepa Aheer, 
Bowker Hajam, Beharee Aheer, BholeJ 
Aheer, and Sunker Hajam. 

Committed by the Deputy Magistrate , and tried 
hy the Sessions yudge of Shahabad, on a 
charge of murder. 

Held by the majority of the Court (Seton-Karr, J., 
diaaenting) that an attack made in the morning by an 
unUlwfu) armed assembly, with the object of lesruing 
two thieves who had been captured during the night, 
and in which murder was committnl, was a prrmeflitat- 
ed attack for which all concerned were liable to convic- 
tion (or riot attended with murder. 

Seion^Karr. y.— T hk evidence in this case 
bis been carefully taken, and little or nothing 
is advanced in appeal against the actual truiii 
of the evidence, or as to the subslaniial con- 
viction of some criminal offence. 

But it is argued that the case of the two 
tbkves, prisoners Nos. 40 and 41, is differ- 
€lii from that of the remaining prisoners, 
wdioto offence is much lighter, and that tliese 


latter prisoners ought not to have been con- 
victed of the offence of riot atiended with 
murder un<it'r Stciinn 149, inasmuch as the 
affair was sudden, and ail the members of 
the unlawful a.s.‘‘embly could not have knowm 
that the death of Kunjun wa^ likely to be 
cnmmiiied in proseciuion of iho commen ob- 
ject of that as^^embly. 

I do not llunk the Ses.Mons Judge justi- 
fied in terming the attack “ premeditated.’’ 
1 1'he prosecuior and other wiinessess do, in- 
deed, say that the two thieves go» aw'ay, and 
immcdiaieiv returned and attacked the cap- 
turing villagers, having piocured lathes 
from their friends. But Soogrum Chamar 
says that the blows were given as the thieves 
got away ; and certainly the whole complex- 
ion and character of the evidence leads to 
the conclush>n that the attack was quite sud- 
den, on the spur of the moment, and with- 
out serious premeditation. 

As regards the two thieves who were law'- 
fully captured, and then, being rescued, re- 
turned ami killed the deceased Runjun, I do 
not see any reason 10 alter iheir conviction, 
or leduce their sentence. 

But, as regards the others, I think they 
cannot be fairly said to have contemplated 
the death ot one of the villagers as a likeh 
or necessaiy and immediate consequence of 
the attack in which the} joined. I'hey may 
not have even luid time 10 know- ihal their 
fellow -villageis had been capiuied under a 
true charge of theft. 

1 think the offence of which they stand 
convicted by the evidence is that described 
in Sections 147 and 148, and, in this view, I 
w'ould reduce the punishment of ail the party, 
except the two thieves, 10 three years’ rigor- 
ous impn.sonn'eni, 

1 would include in the category even No. 
42, Bhunjun, who belongs to anotiier village, 
and who was not mentioned before the Ma- 
gistrate as having taken a more active pait 
than I he others, even dmugh witnesses do 
sav that he siru^ k ihv deceased. The frac- 
ture 01 the skull dead} cau^etl by a 
Mow from one or 01 her ot the thieves, and 1 
1 can make no distinct ion in iheirpariicularcasc. 
j But I think that Brumjun may faiily claim 
j to be consicieted in the same category as the 
! five last prisoners, as heonu joined when the 
j (ithets did. 

I see no ground for acquitting Btharee, 
I No. 45, whose active pan in the riot is 
j spoken to by the w nness Gobind, and by 

j ew'un Dhohee, according to the Sessions 
udge’s notes. 

The case must go to Mr. Justice Kemp. 
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prisoners No. 4a (Bhiinjun). No. 43 (Deepa), Wi 
No. 44 (Bowker Hajam). No. 45 (Beharee 
Ahecr), No. 46 (Bliolcl), No. 47 (Sunkcr), of 
riot aiicmJe<l with murticr, and would sentence 
them as proposed by ilte Sc.ssions Judge, 
rtic papers must be laid before a third 
Jtidge. 

(r/or€f\ y. -I concur with Mr. Justice 
Kemp ihai the aiiack was pa^meditated^ 
and carried out with the object of rescuing 
die two prisoners from lawful custody. 

I liesc men hail been captured during the 
mght, and there was ample lime for their 
friends to assemlilc. as they did, for the pur* 
pose of rescuing them on their w'ay to Uic 
police station in the morning. 


Kempt y , — I cannot concur with my 
earned colleague. 1 obscne that he consi- 
iers the evidence for the prosecution to he 
JTisiwonliy. 'I'he prisoners Nos. 40 and 41, 
/ith whose sentence ilie learned judge 
w'ould not interfere, went at night to rob 
he crops of the villagers of Sarunpore, and 
mongsi them the crop of the deceased 
.'lunjun. As thefts were prevalent, the villa- 
;ers were on the alen, and two thieves, with 
. portion of the stolen crop, were sei/.cti ; 
hose two thieves were the prisoners 40 (Kam 
Dehal) and 41 (Kamnaiht. l lie villagers of 
Sarunpore kept guard over them until the 
3 awn broke, when, as they were taking them 
o the police thannah, some 50 men, rcsi- 
ients of Rutunpore and the immediately 
djacent village, came out armed wiili sticks; 
ticks were supplied to the two thieves hv their 
^artisans, and Runjun, liie deceased, was 
Iruck to the earth with blows on the he.ul 
elivercd l>y the prisoners Nos. 40 ainl 41 : 
'^0. 42 also struck the deceased, and the 
‘cinaining prisoners were ihete ait»vely 
iding and abetting in this vniel an 1 cowaullv 
nurder ; some of the wiines.ses wh(» weu- 
ccompanying the p.irty. who weie taking 
he capiuretl thieves to the polite station, 
ere jscverclv hcaicn ; one had his tinger 
broken, another was senon^ly injuied on tlie 
,rm (he has not recovtMed die free use of it 
^et, says the Sessions Jinlgei, and another in 
he chest. The ptosetuio/'s party were 
.Cling legally : they were taking two thieves, 
:aught red-handed, to the jiohtc station : the 
;)risoners in large numhers sally out from 
lutunpore armed with .sticks; ihev supfdy 
ticks to the captured : they aid aiul f.tvor 
heir escape, and then join the two thieves 
n a murderous assauh ujion the men vviiosc 
’eld had been wantonly rohhed. d'hc* attack 
nust have been premuiitaie<i. tor fiitv men 
Jo not collect in the early dawn armed with 
licks unless with some common jnirpose and 
fter consultation together. 'Ihe common 
object of the a^.sembly in this instance was 
dearly an unlawful one, vtz., to re'-cue two 
raptured thieves : and I quite agree with the 
Sessions Judge that they are one and all an- 
■wcrable for the result of the acts of that 
jnlawful as.sembly, and that a severe exarn- 
de is requisite, as the use of the lafUe with 
atal results is becoming very prevalent in 
he Bchar district, in which province people 
eem to think they may join an unlawful 
^sembly, however illegal the common object 
may be, and however fatal die results, with 
learfect impunity as long as they do not per* 
onually strike ** the fatal blow/' I convict the 


The 121I1 .September 1865. 

Pt esent : 

1 he ilon hie F. B. Kemp, G. C’ampbell, and 
b. A. (i lover, Puisne yudges. 

Previous Convictions— Construction of Section 
75» Penal Code. 

(Jueeii vetsus llurpaul, Appellant. 

i'ommitiaiby the Deputy Magistrate^ and tried 
hy the Sessions Judge of Tirhoot, on a r barge 
of theft. 

n. Ln by the majority of the Court (Camphell, J., 
<li.i.f-nlinp> iliat .S«ti..n ?.s of (be Penal OxJe only 
aoybr. (.. ronvktions of offences rommitted after the 
came into operation. 

( amphell, y. I see no grounds whatever 
for I fils appeal, which 1 dismiss. 

But, as a Court of Revision, I think it 
ncves^arv to take notice of an imi>ortant 
l>oim oi law in the judgment of the Sessions 
Judge. The case was one of a petty theft, 
but the Deputy .Magisirate committed it to 
the .Se.ssions, on the ground that the prisoner 
having been previously convicted and sen* 
icnced to three years for theft, was liable to 
a more severe punishment under Section 75 
of the Penal Code. The Sessions Judge's 
construction of the law is that, to make the 
prisoner liable under Section 75 of the Penal 
Code, the former as well as the present 
offence must have been committed at a 
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tbe lirbole case. I am oC the same eptntoa. 
OMicurring with the Sesstone Judge, I up* 
hold his conviction and sentence. 

I cannot agree with the Sessions Judge 
that an admtsston of crime, when fairijr made 
afttff dne warning, h inadmissibk simply be- 
cause, at the time it is made, no formal 
acensarion has been made against the party 
making it. Were the judge's construction 
of the law correct, the statement of the con- 
vict Constance Kent in the late cansi cdli^ 
6 rg would have been inadmissible, inasmuch 
as she was not accused of any crime when 
she made U. 1 reject the apfwBal. 

Seton-Karr, J. — I concur in repudiating 
the doctrine laid down by the Sessions Judge, 
which, it regularly acted on. w'ould be preju- 
dicial to the ends of justice. 


j bailable and triable by any Magistrate. Uts« Vhl 
i dcr Section 15 of the Code of Criminal From 
I cedurc. the Deputy Magistrate was lu% 
l competent to try the charge. He did so, and 

punished the prisoners. 

I Tl»c Sessions judge, without referring the 
j case to this Court under the provisions of 
‘ Section 434 of the Code, annulled the con- 
viction and sentence of the Deputy Magis- 
trate unticr the provisions of .Section 4*7 of 
the Code, and direcii*d the commitment of 
all the prisoners on a charge against Ichabur 
. Dobey anti Kallachand Ncogboe, that they 
; voluntarily caused hurt toOomachurn Chuck- 
; erbutty for the purpose of extorting a 
I confession from him of a theft with w'hich 
he was charged (Section 330. Indian Penal 
Code), and against Kallachand Neoghee, and 
Is.sur Chunder Roy, that they abetted the 
commission of the above offence. 


'Fhe t4ih Se[ilember 1865. 

P reset! f . 

The Hon’ble i\ B. Kemp and W. S. Scion- 
Karr, Puisne Judges. 

Aimulntent of conviction and sentence by Court 
of Session— Reference of cases to High Court. 

Queen t^ersus Ichabur Dobtry, Kallachand 
Neoghec, and Issur C'hunder Roy. 

Commiiied by the Magistrate p/Jungeepore.and 
tried by the Sessions yudgeof MoorsUedahad^ 
on a charge of causing hurt for the purpose 
of extorting con ftssion, and abetment thereof. 

It ift oaty when a Court sutjordinate to a Court o( Se*- 
aioa convicts a person of an offernce not triabki hy such 
Coort^ that the Court of Session can annul the conviction 
sod senleoce. If the prisoner is guilty of an offence 
beyond tbe lurisdiction of the subordinate Cruiit, the 
Couft of Session should refer the case tc» thr High 
Court. 

Deputy Magistrate of Jungeepore 
frmt^d charges a^wnst these prisoners, under 
Secrion 1*3 of the Indtati Penal Ctxle, of 
imtmmdfy omsiog btin ; such an offence U 


We arc of opinion that the Judge has 
acted illegally and without jurtsdiciion, for 
it is only when a Court subordinate to a 
Court of Session shall have convicted per- 
sons of an offence not triable by such Court, 
that it is comiKjtetn to the Appellate Court 
to annul the conviction and sentence. U ia 
verj' clear that the original charges upon 
W'hich the prisoners were arraigned and con- 
victed were cognizable by the Deputy Magis- 
trate. 

In the case of Kallachand the evidence be- 
fore the Deputy Magistrate and the .Sessions 
: Judge docs no? disclose any offence of which 
the Deputy Magistrate could not take cog- 
nisance. for. l>eyond slapping Oomachtim on 
the face, he does not appear to have taken 
any part in the extortion of a confession of 
the theft frofii him. 'I'hc sentence passed by 
the Deputy .Magistrate in his case was suffi- 
cient, and we restore it, acquitting him of 
the charge framed at the instance of the 
Judge. 

With reference to the other prisoners, the 
evidence appears to us to disclose a crime of 
a higher giade than that punishable under 
Section 323 ot ine Indian Penal Code. 

The offence of which the evidence shows 
these prisoners are guilty is beyond the scope 
of that Section and juristliction of the De- 
poty Magistrate. The Sessions Judge, there- 
fore, should have referred the case to this 
Court. With reference to these prisoners, 
under Section 454, acting as a Conrt of Revi- 
sion, we quaidi the tmier of lim Depu^ 
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nr, M«ri«rate, and the proceedings of the Judge, 
aa nc baa acted without juribdiciion, and 
direct a legal commitment and fresh trtal 
with reference to the prisoners Ichabur Do- 
bey and Issur Ch under Roy. 


The 1 6th September i'65. 

Present : 

The Hon'blc G. Loch and V. B. Kemp, 
Puisne Judges. 

Diaputed pouetaion. 

(Criminal Jurisdiction.) 

MlSCKLLANEOirS CaSE. 

Rajah Anundnath Roy, Petitioner, 

In a ease of disputt'cl possession likely to lead to 
a breach of the peace, the Magistrate, instead of merely 
binding down the parties to keep the peace, and 
declining to interfere further, is b«iun<l to dispose of 
the question of possession under Section Criminal 
Procedure Code. 

Loeh^ y. — This is a dispute regarding the 
possession of the ghuree daltan, or entrance 
to the Rajbarree. Rajah Anundnath wished 
to repair the .south side, of which he alleged | 
himself to be in possession ; he was opposed 
by the other branch of the family, who de- 
clared that he w'as not in possession. 

As the dispute was likely to lead to a 
breach of the peace, the Deputy Magistrate 
of Nattore, proceeding under Section 318 of 
the Code of Criminal Procedure, held an 1 
investigation, and, finding Amin Inaih Roy ' 
to be in possession, directed him to be kept | 
in possession, subject to the orders of the 
Magistrate. 

On a4ih September 1864. the Magistrate, 
after considering the decree of the High 
Court of 28ih April 1865, and of an Act IV. 
award of 1848, hetd that the decree did not 
extend to this pn)perty, and he, theteiore, 
declined to iniersere, and lH)nnd down the 
parties to keep the peace, d'his order wa^* 
ooniinned by the bulge. 

The Court concur in the opinion expre^sr-d 
bj (hii Sessions juuge and Magistrate, tliat 


the property now in dispute was not includ* 
ed in the decree of 28th April 1863, and 
that the effect of that decree, as distinctly 
stated in the judgment, was merely to re- 
store titings lo the position in which they were 
placed by the Act IV. award of 1848. That 
award certainly did not relate to this pro- 
perty, but to land 10 the south of the gkuree 
daltan^ and to the stables' dallan. But, hav- 
ing thus got nd of ttie decree as not appli- 
c.ihle to this property, iheie was nothing to 
pi event the Magistrate from taking up the 
case, and disposing of the question of posses- 
sion under llie f)rovisioiii> of Section 318, and 
ihi.s must now be done. The case is remand- 
ed accordingly. 

Kemp, J, ~ 1 concur in this order. 


j The 16th September 1865. 

Present : 

'Fhe Ilon'ble C. B. Trevor and G. Loch, 
Puisne Judges, 

Jurisdiction of Magistrate (to interfere with 
civil rights of Landholders) — Establishment 
of Hauts. 

M ISC KLLAN EOrS CaSK. 

; v^heeb Chundcr lihuliacharjee 

versus 

Saadul Ally Khan and Naziruddeen Chowdry. 

A Ma^i‘itrate cannot, under Section 62, Criminal Pro- 
ceilurr ('«ule, interfere with the civil rijfht of a landhold- 
er to establish ha^tti, within hi.s estate, and to hold them 
on any day most convenient to him. 

i Trevor, J. - This matter has come before 
I the Court under its general power of revi- 
' Sion, and the quc'^iion which it has to an- 
i swer is whether an order prohibiting a land- 
I holder from holding a Aant in a particular 
spot on h s estate on particular days, inas- 
j much as such order is likely to prevent a 
! riot nr affrav, a leijal order under the 62nd 
Section of Act XXV of 1861 

By ihai law a M igistr ne may. by a writ- 
’ ;en o>drr. dirccs an\ tver^on 10 abstain from 
I a cenain ac», or to take certain order with 
^ certain property in his possession, whenever 
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such Magiiiirale shall consider such direc- Sessions judge to submit tlie record of the Vii Wt 
tion is likely to prevent, or tend to prevent, ; ca>e in order that I might satisfy myself of 
a riot or an affray. the legality of the conviction (Action 404, 

1 am clearly of ojHnion that these woids Code of Criminal Procedure). In the mean* 
do not authorise a Magistrate to interfere lime I directed the prisoner to be admitted 
with the exercise of any of his ordinary to bail. 

rights by a landholder, inercU because sucli . r . . . . 

exercise may require vigilance ou tl.e (.art > fof ‘l‘e Pflitiorrer conlcmls— 

of tlic police, ami ma}'. iu tlic absence oi 'piiai circumstances, as detailed 

such vigilance, leatl to an affray. Now, evidence, do not disclose a criminal 

amongst the rights of land iiolt lets is that oflfejice. 
of establishing hauls in any portion of their 

estates, to be he l<l on whatever days seem most «W/r. -Tlial there is no evidence of dis* 
advantageous to them ; and ihi.N right is not 1 honest intention, 
only an ordinaiy incident to the right of ' 

propertv, but it is in many instances a most ■ I hnd on reading the evidence that the 
valuable right. It is coiKsefiuenily not one , petitioner and others held a joint-decree 
with which the Magistrate caii interfere : again.st the prosecutor for Rs, 194-10. Kxe- 
under the [*ower given to liiin bv Section 62. i cution was sued out, llic property of the 
Act XXV. of I Mould, tiierefore. re- 1‘toseculor attached, and its sale was immU 

verse the order of tiie Depute Magistrate- neni, when prosecutor is .said to have entered 
of Manickgiinge. dated iiih '|une ‘ 1864 : arrangement with the peti- 

and it will remain with the i>eiui()ner to tionci. agreeing to pay 1 54 rupees, provided a 

hoUl his haul on whatever da) seems most ' pelition was tiled in (*ourl, and the sale was 
convenient to him. • stayed. 1 he petitioner did not fullii thia 

Lack, y. 1 ijuitc concur. 1 think th.u , promi.se. ’I'he .sale took place, and a portion 
Section 62 refers to what woultl in Kng- , die properly was purchased by the peli- 
land be called nuisances, and auihon/e- the j tioncr’s vakeel. I hohi that this is a simple 
Magistrate in such cases to intctterc sum- hre-ach ol contract, for which the prosecutor, 
tnarih'. It does not gi’kc* him anihouty d >'0 advised, has his civil remedy in a suit 
to inierferc with the civil itgliis ot /e- : lor d.images. 'I’hc prosecutor may have 
mindars. been led to expect that the petitioner would 

i take measures to withdraw the execution 

i process, and to stay the «ale ; but there i.s no 

i evidence whatever that, at the lime the pcli- 

The 181I1 Sepiemher 1 I” settle matters for 154 rupee*, 

i it wa.s then his intention not to do what 
Present : I the prosecutf)! to expect that he would 

! do. I he main element which constitutes 
The Hon’hle fi. Loch. 1 * . U. Kemp, an<i W. ■ die olTencc of chcadng is. therefore, weanling, 
Seton-Karr. Pus fjeyudnes. [ rvb., there was no intention then present 

[ to deceive, and ihcN^by to induce the prose* 
Cheating— Breach of Contract. I cuior to make conditional arrangements for 

I an amicable adjiisimcnl of the decree. I 
Mim'KM a.nkoi s ( a.sk, i would quash the conviction of the prisoneri 

I and direct the release of the prisoner. 

Sadoo Churn Pal, Petitioner, ; 


! lit paper.s must be submitted to my col* 

Casrin wlfith the majoiitv of ih< IkM that it ■ Ip.xcriiA Mr TiiUii o 

wa« one of brearh of conUact, while Seton-Kair, J.. ; jn.iuc r>CU>n JVarr. 

of opinion that the prLv>n«*r was rl^jhtlv conviitVd | 

ofeheatinff under Sections 415 and 4i7of the Penal OMir. ! I alsu observe that ihc award of COmpCn- 

: sation to ihe prosecutor was illegal, the of* 
Kemp, /. — Thk petitioner has been sen- | fence not coming under Chapter XV, of the 
teaced to six months' imprisonment and a line j Code of Procedure, 
of 300 rupees. 200 of which to be paid to 
the prosecutor as comj^>ensation for the offence 
of cheating. The Sessions Judge of Dacca 
on appeal confirmed the sentence. 

On £)cliiion to this Court, I dircclcHi the 


Se/on-K^arr. — This case can only be 
! looked at by us under Section 4CS4 of the 
i Criminal Procedure Code. 1 hold, and have 
^ always held, that we cannot go into or criticise 
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l^ii. IV* the evidence, and that any such attempt 
on our part would be highly prejudicial 
to the interests of justice. The case is 
one in which the decision of a Magistrate 
has already been confirmed, in regular appeal, 
by a Sessions Judge. All we can do is to 
consider if there has been error in a point of 
law. 

I am well aware that the distinction be- 
tween a criminal and civil liability is occa- 
sionally somewhat narrow, and that it is very 
necessary to take care that the Lower Courts 
do not confound different transactions, or 
make individuals liable to conviction and 
punishment, who ought properly to be only 
liable for a suit for breach of contract. 

But in the present case 1 hold that there 
was quite sufficient, on the evidence, to justi- 
fy the Court in drawing the inferences of 
cheating wiiich they did draw, and in con- 
victing the appellant under Section 4 1 7 of the 
Penal Code. The decisions, especially that 
of the Deputy Magistrate, are very clear and 
elaborate, and they show clearly that the 
appellant did receive the sum of 154 rupees, 
which he has stoutly denied ever having re- 
ceived ; and that he did at length write a let- 
ter to his pleader, which also he, on trial, 
has denied ever having written. It is also 
clear that the property of the complainant 
was sold, and that he got nothing as an equi- 
valent for the sura of 154 rupees which he 
had paid over to the appellant. Besides, this 
distinction between the criminal and the 
civil law' was never pleaded in either of the 
I-.owcr Courts, in which the appellant simply 
denied the receipt of any money from the 
complainant. 

From these circumstances, /. proof of 
payment, and the defendant’s resolute denial 
of any such payment, aniWrom the other facis. 

I think the Courts were quite at liberty to 
draw the conclusion that “ the defendant at 
the time of receiving the money had never 
** any intention of stopping the sale of the 
** land.” The Courts, in consequence, rightly 
convicted the appellant of cheating under 
Sections 415 and 417, 

The defendant, to my thinking, did, “ by 
** deceiving, fraudulently and dishonestly 
** induce the complainant"' to deliver to him 
properly 154 rupees) which he would 

not otherwise have delivered. The illustra- 
tions appended to the Section quoted ^*5) 
***<5 lo ht this case very well. 

Seeing, then, no illegality in the conclu- 
drawn from the evidence, I would 


allow the conviction to stand. The case 
must go to a third Judge. 

Loch, J . — I agree with Mr. Justice 
Kemp in thinking that this is a case 
of breach of contract and not of cheating, 
and that the prisoner Sadoo Chum should 
be released. On 23rd Magh 1271, he 
agreed to compromise a debt, under a decree 
in the name of his two brothers, with the 
complainant in this case, promising not to 
sell the debtor’s property on payment of 
154 rupees. The money was paid, but the 
property was advertised for sale on 2 5th idem, 
and the sale took place. From a petition 
presented by the complainant to the Civil 
Court on 14th March following, he stated 
that, in order to rai.se money to pay the 
debt, he had sold this property to a third 
party ; that, on 25th Magh, he got a letter 
from Sadoo Churn to his vakeel, informing 
him of the cotnpromi.se, but the vakeel, con- 
sidering this to be a fraud of the debtor, al 
lowed the sale to go on ; that he went again 
to Sadoo Churn, who admitted having re- 
ceived the money in payment of his debt; 
but he was withlield by the representations 
of the auction-purchaser from presenting a 
petition setting forth the fact. In his depo- 
sition before the Deputy Magistrate, the 
complainant slated that he did not give 
Sadoo Churn’s letter to the vakeel, till the 
26ih Magh, though he knew* the property 
was advertised for sale on an earlier date; 
and, on his applying to the vakeel, the auc- 
tion-purchaser, Juggobundo, told him to take 
100 rupees and be satisfied. 

From what has been stated above, taken 
from the complainant’s own allegation, it 
does not appear to me that Sadoo Churn, in 
his dealings w'ith the complainant, had any 
intention to cheat him. lie never denied 
the payment. He gave the complainant 
means to stop the sale of the property, w^hich, 
however, if complainant’s sioiy be true, the 
vakeel, for reasons best known to himself, 
refused to act upon, he being, as is alleged, 
one of the auction-purchasers. Sadoo Churn 
might have gone farther, and stopped the 
sale by going to Court, and informing the 
ofhcer conducting the sale that he had re- 
ceived the money, or he might, subsequent to 
the sale, have cleared himself from blame by 
joining the complainants in a petition to the 
Court ; but his failure to do so does not prove 
him guilty of cheating. I, therefore, concur 
with Mr, Justice Kemp in passing sentence 
of acquittal. 
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The 20th September 1865. 

Present : 

The Hon'ble G. fjoch, F. B. Kemp, and \V. S. 
Seton*Karr» Puisne Judges. 

JoHidiction— Power of Hi^h Court to mitirate 
or remit « •enteuce 00 a Special Criminal 


the point as to which some doubts exist ; and* li^ol 11(1 
if the Section be restricted, then we have 
no power to mitigate, and can only deal with 
the case under Section 404, under which, as I 
have shown, we are both agreed there is no 
ground for interference. 1 should wish the 
case to go to a third Judge, if my colleague 


Miscf.llankous Ca.se. 

Ramdhone Mundui and anothei. Appelhwis. 

^*^^**^** Code of Criminal Procedurr, the 
Hi|ifh Court cannot mitijfatc or remit a scriteme passed 
by a Magistrate, and confinnrd m appeal bv the Srnsions 
JuauVf when then* is no error of law tn the conviction. 
In thin case the sentence apjxared to the ( oiiit to U- 
excessive, but the ( ouit could not intiifere. 

Seton-Karr, y.— W k have sat togeliier, 
and have read the oniv evidence on which the 
Magistrate has relied foi tiic tonviciion of 
the talookdar Kaindhone Muiulul for netjlect 
of duty, Tlic only jioint for our consulera- 
tion is, whether there is any cvulencc to show 
that the talcK)kdcir knew, or had re<ison to 
believe, that an oftence h.id iieen conirniiicd 
whicli he was Itound to report. 

Wc think that, though tlie e\idence is not 
very strong against this particular defendant, 
there is still ume evidence whidi would 
legally .support the finding and conclusions 
of both the Lower Courts, and that wc can- 
not interfere on anv ground of want ot 
sufficient legal evidence. 

Wc arc, how'ever, of opinion that the 
talookdar has been sentenced to an e.xtrenie 
measure of punishment, l>cing the ulrnosi 
that the law allows. For my own f»art, I 
should be much inchn -d fo remit the re- 
mainder of the sentence, if I felt certain that 
the law empowers us to make such a remis- 
sion. But of this I hace some rloubls. and 
there seems to be a difference of opinion 
amongst us as to whether Section 405 can 
apply to this case at all. If only Section 
404 applies, then I am clear that we cannot 
mitigate, a.s this latter Section only enables 
us to deal with a pure point of law, and we 
are IxMh of opinion that there is no legal 
decision. Section 405 would 
enable us to pass a mitigated .sentence in a 
case trtcd by any Court of Session. But 
IS a Judge sitting over a Magistrate, in 
r^ular appeal, a Court of Session } Is not 
me terra, as uwd in .Section 405, applicable 
only to a Judge regularly trying a case 
committed to him at the Sessions This is 


j thinks us restricted to Section 404 only, 

' 1 think this a good opportunity for settling 
a somewhat disputed or rather doubtful 
point. 

Kemp, this case we are acting as 

a Court of Revision under Section 404, 
Chapter XXIX. of the C'odc of Criminal 
Procedure. 

Wc did not call for the record of this trial 
on the report of a ('ourt of Session or of a 
Magistrate. 'I'he pri.soner invoked the aid 
of the C'ourt, and undertook, through 
his learned counsel, to show that there had 
been an error in the decision of the Courts 
below on a point of law. After hearing the 
argument, we are both agreed tliat there has 
i been no such error in law , and that the 
j senience. though severe, is strictly legal. 

I 'Fhe provisions of Seitioii 405, W'hich 
give this ('ouri the |K>wcr of passing any 

j milig.ile I senience warranteil by law', do not 
; apply to the i asc f>efore the ('ourl, for this is 

I I ot a case iiied by a C'ourt ol Session. I'he 
Sessions Iiuige, as an Appellate C'ourt, heard 
the appeal from the order of the Magi.strate, 
and coufirnuil that order. I hold that, as 
we have <!elcrmined that no point of Jaw 
ari.scs in this case, the only jiropcr order 
(hat we can pass is to dismiss this special 
aj>peal. I al»ach very great importance 
to the decision of this question one w'ay or 
the other. If, on a special criminal appeal* 
wc can go beyond a dry point of law, and 
mitigate punishment, it may be said that we 
can go a little farther, and acquit altogether ; 
and 1 cannot shut my eye.s to the prospect 
of our Court being inundated with these 
special ai>pea)h. Kvery roan who is put 
in jail for a month will be appealing 
on the c|iie,stion, not of the illegality, but 
severity of his sentence. {See also Sec- 
tion 428, C'ode of Criminal Procedure), 
w'hich enacts (hat, except as provided in 
Section 405, sentences and orders passed by 
an Appellate Court upon an appt^l ihall hi 
final. 

Loch, J. -The question I am required to 
determine in this case is whether, under Sec- 
tion 405 of the Code of Criminal Procedure, 
this Court is empowered to reduce a ^n- 
tence passed by a Magistrate, and confirmed 
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Voliy. in appeal by ihe Sessions Judge, when 
there Is no defect in the conviction on a 
point of law, but the sentence appears to 
the Court to be excessive. 

Section 428, the last Section in the Chap- 
ter of Appeals, enacts that, except as pro- 
vided in Section 405 of this Act, sentences 
and orders passed by an Appellate Court 
upon appeal shall be final. 

Section 405 enacts that it shall be lawful i 
for the High Court to call for and examine 
the record of any case tried by any Sessions 
Court for llie purpose of satisfying itself as 
to the Ugaliiy or propriety of any sentence 
or order j)assed, and as to the regularity of 
the proceedings of such Court. If it ap- 
pears to the High Court tliat the sentence 
passed is kx) severe, the High (‘oiiri may 
pass any mitigated sentence warranted by 
law. If the High Court shall be of opinion 
that the sentence or order is contrary to 
law, the High Court shall reverse the sen- 
tence or order, and pass such judgment, 
sentence, or order as to the C ourt shall seem 
right, or, if it deem necessary, may order a 
new trial. 

How is the C’ourt of Session, as men- 
tioned in Section 405, to be regarded ? Is 
it to be considered simply in its character 
of a Court of original criminal juristliciion ; 
and do “the cases tried” by it mean only 
those which are committed for trial befoie 
it by the Magistrates and other ollicers en- 
powered to make conirniiials ? Or is it to be 
viewed in its two-fold capacity as a C\»urt i 
of original and of appellate jniisdiction ? • 
and do the words “ cases tried by any I 
Court of Ses.sion ” refer to appeals from j 
Magisterial authorities as well as to cases | 
committed for trial } i 

I 

It may be said that, if the provisions of | 
Section 405 include cases decided on appeal. I 
then Section 404 is superfluous. This is not 
quite the case. It is true that Section 405 
would, under this \iew. include all appeals 
from the Magisterial authorities made direct 
to the Judge, but it would not include pro- 
ceedings held by officers subordinate to the 
Magistrates, which ilo not come before the 
Court of Ses.sion, Section 404, therefore, pro- 
vides generally for all cases in all Courts, and 
enables the High Court to rectify an error in 
law in the proceedings of all Courts subor- 
4dinate to it, even in cases when there is no 
^privilege of appeal. 

It is urged, and no doubt with consider- 
able forcti that the exception made in Section 


428 shows that Section 405 includes appeals, 
for the first-named Section distinctly enacts 
that sentences and orders passed in appeal by 
an Appellate Court shall be final, except as 
provided in Section 405. 

It is necessary to determine, before going 
farther, the scope of Section 405. It forms 
part of the Chapter which gives the High 
Court power to revise tlie proceedings of the 
Lower Court without an appeal. The first 
two Sections of Chapter XXIX. (Sections 402 
and 403, Criminal Procedure Code) provide 
for the revision of sentences passed by the 
C'ourts of Session in cases committed for 
trial before them on examination by a Judge 
of the High Court of the abstract statement 
of prisoners punished without reference to 
the C'ourt. I'hc third Section of this Chapter 
(404 of the Coile) provides for the interfer- 
ence of, and revision by, the High Court of 
sentences and orders passed by the Low'er 
('ourts in criminal trials and miscellaneous 
cases, and empowers the Court, on discovery 
of an error in the decision on a point of law, 
to pass such order as shall appear to be right. 
Then comes the Section of which the pur- 
poit is disputed, and the Chapter closes with 
a Section which provides for the due certi- 
j lication of the orders })assed by the High 
I C'ourt to the Lower C'ouit, and the course to 
, be followed by tbc Lower C'ourt. Looking, 

I theiefore, at the C'haplcr as a whole, 
j there is not one word relating to appeals 
in it. 

liy examining the wording of the Sec- 
tions comprised in this C'hapter, the purport 
of Section 405 will be brought out. It 
cannot be ilisputed that Sections 402 and 
403 relate to cases committed for trial to 
the Court of Session b\ the Magistrates and 
officers empowered to make committals. 
Now', the words uscvi in these two Sections, 
with reference to such trials, are these: “ The 
*' Sadder C'ouit in any tase tried by the 
I “ Court of Session^ in which, upon a review 
• “ of the abstract statement or calendar of 
I prisoners punished without reference.'’ and 
I the very same words are made use of in 
j Section 403 : “ It shall be lawful for the 

i “ High Court to call for and examine the 
! ** record of anv ease tried by any Court of 
I “ Session.” The words in italics are in 
1 Sections 402 and 403 restricted to cases 
I committed for trial before the Court of 
I Ses.sion. There is nothing to indicate that 
their meaning is amplified in Section 405 ; 
and. if w*e look farther to the closing words 
of the Section, it will more clearly appear 
that the words are restricted to cases 
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committed for trial for these words enact 
tbat^ if the sentence or order is contrary 
to law. the High Court shall reverse such 
sentence or order, and pass such judgment, 
sentence, or order as to the Court shall 
seem right, or^ if U deem netessitn^ ma%* 
order a nnv trial. 

What, then, it will be asked, is the meaning 
of the exception made in Section the 
last Section in the Chapter of Appeals, if 
Section 405 have no reference to appeals? 
The only solution to this question is that Jt 
is a misprint of Section 405. instead of Sec- 
tion 404; and. in considering the words of 
Section 42 H, this will he obvious, for Section 
428 declares that all sentences and orders 
passed by an Appellate Court upon appeal 
shall be final, except as provided in Section 
405. 'J'hc finality of such sentences anul 
orders, however, is liable to be disturbed by 
the provisions of Section 404, by which the 
High C ourt can reverse the sentence or 
order of any subonlinate authority pas,sed 
in criminal trials or miscellaneous cases, 
when there is an crior in the decision on a 
point of law ; and, as it is evidently the ob- 
ject of the law to allow ol one appeal on the 
facts, and only one, I tlnnk the inlerlereiice 
of the High ('ouit is, in cases tiied by the 
Magislorial aulhontics, and heaid in appeal 
by the Court ot Session, restiiclod within 
the limits of Section 404 to a point ot law. 
15y subslitiiung Section 4< 4 lor 405, the 
reading of Section 12H be< oinrs unisistent 
with the rest ot the law. I) Section 4.^5 be 
the mnnber intende<l bv the f-egislatiiie. then 
Section 42‘S lontains an mcorieci staieineni : 
for, as shown abo\e. sentt in es an<l onleis 
]),issed by an Appellate < 'ouit arc also liable 
to be sot aside for anv legal detect under the 
provisions of Sctction 4 4 llut. li Section 
4' >5 be hunted, its itnins appeal to indi- 
cate, to eases comnntted loi trial, and Secticjn 
404 be substituted in ‘Section 428, the law 
become*’^ consi^ieni. It ap] tears to me. theie- 
fore. that Section 4^5 is by its terms le- 
stncled to cases commiU«‘d to the C ourt of 
Session for trial, and that, in cases in which 
the Court of Session sitting in appeal has 
coufinncHi the sentence jtassed by the Magis. 
irate, the action of this C ourt must be con- 
fined to the restrict ve terms of Section 

404 ; and, in the event of there being no error 
of law' in the decision, this Court has ricjit 
authority to apply the provi.sions of Section 

405 to the case, and mitigate or remit the 
sentence. Under this view of the law, I 
think that this application should be re- 
jected* 


The f4th October 1865. 

Present : 

The Hon‘blc F. A. Glover. 

Puisne fudge. 

Grievous Hurt— Punishment for cuttiof oft 
wife's nose for intriguing, 

C^ucen versus Sulamiit Russooa. 

Committed by the and tried by the 

Sessions yudgv of Sajshahye, on a charge of 

grievous hurt. 

The aniitunt of punUhiUfnt for cutting off a wife*s 
nose for intogulng with anothci man dcponiU on the 
time of the roinmiHsion of the kiicvouh liuit, whether at 
the instant, oi long after the hushand found himself dis- 
honored. 

Ti:f prisonei in this case confessed to the 
.Se.ssioiis Judge to having cut off his wife's 
nose, and he has, thciclore. hern rightly con- 
viclcd under Section 326 of the Indian 
IVnal Code. 

The only question is as to the amount 
(if punishmeru. The prisoner's statement is 
tliat his wile had an intrigue with Shcekut 
Kajooa ; that he had c auglii her in the act of 
dishonoring him ; and that lie hud lemonstratcti 
with her over and ovei again ; hut that, nol- 
wiihstandmg his remonstrances, on awaking 
one night, lie saw his wife's paramour run- 
ning out of the room. Now, taking this to be 
true, which I conceive the Uouu was t>ound 
to do. inasmuch as crmfcssions, when they 
form the sole evidence against a prisoner, 
must be taken as a whole, I should have 
(onsidercd a very light punishment sufficient 
tor ih(i ends of justice, had the pri.soner 
attacked his wife at the instant of finding 
liimsclf again dishonored. He had received 
the gravest provocation, and his wife appears, 
from her own statement to the Deputy 
Magistrate, to have been a woman of the 
most worthless character, and to have admit- 
ted her intrigue with her brother-in-law' in 
the moo u*. blushing manner. 

Bui it is clear from the prisoner’s own 
confession that he took lime to crx)l down, 
and allowed his wife to go to sleep (and that 
not immediately, but after subjecting her to 
a storm of rejiroaches) before t*ommilting the 
assault upon her, and, under these cir- 
cumstances, I do not think that the sen- 
tence passed by the Sessions Judge is too 
heavy. 
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-The »4th October 1865. 

Present : 

Tbc Hon'blc F. A. Glover, Puisne Judge. 

Evidence— Admissions of prieoners before Ma- 
gistrate— Seeeione Judge's notes of evidence. 

Queen versus Bbugwan Dosadh and Mudden 
Dosadh. 

Committed by the Magistrate, and tried by the 
Sessions Judge of Bhaugu I pore, on a charge 
of dacoity. 

The admissionM of prisoner in their own statements 
before the Nfaj^istrate ou^ht to be given in evidence at 
the trial. 

A Sessions judge’s notes of the evidence should be 
tent up in a legible form. 

I SEE no sufficient reason to interfere with 
the Sessions Judge’s conviction of dacoity 
in this case ; part of the stolen property was 
found in the houses of each of the prisoners, 
and the identification of it, by the prosecutor 
and his witnesses, is satisfactory. But the 
case is made much stronger against the pri- 
soners by their own statements before the 
Magistrate, In which they admit having 
accompanied the dacoits, and having re- 
ceived part of the plunder afterwards. 
These admissions ought to have been given 
in evidence at the trial under Section 366 
of the Code of Criminal Procedure, and I 
do not understand why the Sessions 
Judge omitted them. 1 remark, on looking 
over the evidence, that a great deal of irre- 
levant matter has been admitted. The con- 
fessions of the prisoners to the police, for 
instance, are detailed at length, although 
they were not evidence ; for the discovery 
of the brass gurrah does not appear to have 
dopended on them. 

So much for the case itself. In addition. I 
dosire that the Sessions Judge’s attention 
should be drawn to the extreme illegibility 
of his notes of the evidence. In parts they 
are absolutely unreadable, and I have had to 
Itfer to the original record in order to anive 


at the meaning. Now that the vernacular 
record is done away with, it Is more than 
ever important that the Judge’s notes 
should be sent up in a legible form. 


The 25th October 1865. 

Present : 

The Hon'ble F. A. Glover, Puisne Judge, 

Sessions Judge— Summing up of evidence, and 
ground of decision— Sentence (how to be re- 
corded). 

Queen 7 'ersus Aruj Shaikh. 

Committed by the Magistrate, and tried by the 
Sessions Judge of Raj shahye, on a charge of 
murder, &c. 

Under Sections 379 and 382, Code of Criminal Proce- 
dure. a Sessions Judge should sum up the evidence on 
both sides, and record the ground of his decision, and 
the sentence, when passed, should be recorded in a 
certain specified form. 

It is clearly proved by the evidence of 
the witnesses for the prosecution, and by the 
confession of the prisoner before the Magis- 
trate, that the deceased was first kicked, and 
afterwards struck with a boy la,"' or hemp 
mallet, and that she died very shortly after 
the assault. The prisoner admitted before 
the Sessions Judge having kicked his wife, 
although he denied striking her with the 
mallet. He called no witnesses, and his denial 
is altogether unsupported. 

1 think, therefore, that he has been rightly 
convicted. 

I observ'e, in connection with this and 
other appeals from the Sessions Judge of 
Rajshahye. that there has been no summing 
up of the evidence, nor any reasons given for 
considering the erme proved against the 
prisoner, whilst the order of the Court itself 
IS signed with initials only. 

I think it very possible that the record has 
been sent up in an incomplete state, and that 
the Sessions judge’s summing-up and sen- 
tence have been left behind. Should, how- 
ever, that not be the case, the Sessioim 
Judge’s attention should be called to Sections 
379 and 382 of the Criminal Procedure Code, 
under which it is necessary that the Judge 
should record the ground of his decision, and 
that the sentence, when passed, should be 
recorded in a certain specified form. P 7 dk 
Clauses 9, 10, and ti, Sectimi 382, 
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The 25th October 1865, 

Present : 

The Hon'ble F. A. Glover, Puisne Judge. 

Hoiise»bre«kiii^ hj iug:lit — Liirktii£r Honte 
Trespass hy night 

Queen versus Kenaram Bousee. 

Committed by the Assistant Magistrate of 

Raneegunge^ and tried by the Srsstons Judge 

^ West Burdwan^ on a charge of lurking 

nouse trespass. 

When the door of a shop was found broken open — 
Held that the conviction should have been for htmse- 
breakin);^ by night, and not simply lurking house 
trespass by night. 

The prisoner was taken red-handed, and 
the evidence leaves no doubt of his guilt. 

I therefore confirm the order of the Ses- 
sions Judge, remarking, however, that the 
conviction should have been for “house-break- 
ing by night, &c.,” and not simply “ lurking 
house trespass by night, &.c.f as the door of 
the mahajun’s shop was found broken open. 

As, however, the punishment awardable 
under Section 457 of the Indian Penal C'ode 
is the same for both offences, there is no 
necessity for amending the conviction. 


wards in the Province of Assam, with a ¥siil& 
quantity of the missing jewels in his pos* 
session. His defence tMt one of the share* 
holders gave him the ornaments to keep for 
him, and sent him off to Assam, hoping by 
these means to gain sole possession of Su- 
able property, is entirely unsupported, and 1 
see no reason for interfering with the Sessions 
Judge’s orders. 

I 1 remark, however, for his information 
; and guidance, that the grounds of his decl- 
i sion should have been given in English, and 
j a memorandum in accordance with Jetton 
i 382, Code of Criminal Procedure, setting 
i forth the precise uffcnce of which the prison* 

{ er was convicted, riicre is nothing on the 
j record beyont! a vernacular roobt^aree to 
show the extent of punishment inflicted. 


I I'he 26th October 1865. 

j Present : 

j The Hon'ble F. A. Glover, Puisne Judge* 

I Murder (Conviction of)<— Confession of Prisontr 
—Absence of body. 

()ueen versus Petla Gazi, Ali llossein, 
and Wazuddeen. 


The 26th October 1865. 

Present : 

The Hon’ble F. A. Glover, Puisne Judge. 

Sessions Judge— Ground of Decision— Memo- 
randum of precise offence. 

Queen versus Bhobunnesshur Gossamy. 

Committed by the Deputy Magistrate of Seraj- 
gunge, and tried by the Sessions Judge of Haj~ 
shanye, on a charge of theft, Cfc, 

The ground* of a Sc.stvums Judge’s* decision should Iw 
dren in English, and amemoranduir. recorded, in accord- 
ance with Section 382, Code of Crtminal Prur edure, sep 
ing forth the precise offence of which the prisoner is 

convicted. 

This case was remanded by the High 
Court on the loth January* last in order 
iiat the witnesses summoned by the prisoner 
might be examined. 

This has now been done as far as was prac- 
icable, and Prohlad Sandial, the person in 
whose presence Prosunno is said to have 
given the ornaments to the prisoner, denies the 
jansaction in iota. 

That the prisoner absconded immediately 
after the theft (immediately he tvas released 
>y the police, that is) there is no doubt, 
aad that be was found two months after- 


Committed by the Deputy Magistrate, and tried 
by the Sessions Judge of Chittagong, on a 
charge of murder, O^c, 

When prisoners conb'ss in the mosit drcum*Untial 
manner to having committed a murder, the hading of 
the body is nut absolutely essential to a conviction. 

1'hk only direct evidence against these 
prisoners is iheir confe.ssion to the Deputy 
Magistrate. Ihe prisoner Petta’s statement 
at the Sessions is simply an admission of 
homicide by misadventure, and the other two 
prisoners deny being implicated even in that. 

Bui the confessions to ihc Deputy Magis- 
trate are remarkably clear and consistent 
I'he effect of them is that the deceased had 
an intrigue with the prisoner Petia’s wife, 
and that the injured husband plotted with 
the other two prisoners to lie in wait for the 
deceased on his next visit ; that they attacked 
him w'itii /a/tees on that occasion, and killed 
him outright, burying his body afterwards 
in a chur close by a kia/. 

They stated the same thing to the Police 
Inspector, and the deposition bf that officer, 
with regard to so much of their confessions 
as led to the discovery of the grave in which 
they had buried their victim, may be received 
in evidence under Section 150, Code of 
Criminal Procedure. 
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The body was not found in the grave, but 
two pieces of clothes were ; these have been 
satisfactorily identified as having been worn 
by the deceased on the night of his disap- 
pearance, and the strong smell of decomposed 
animal matter proved in the Inspector’s opi- 
nion that a body had been recently exhumed. 

There were marks on the earth close by 
as if a body had been dragged along. 

There is no evidence to snow what became 
of the corpse. The probabilities are that the 
prisoners themselves exhumed it, and threw it 
into the khal ; but, as they have confessed in 
the most circumstantial manner to having 
killed the deceased, the finding of the body is 
not absolutely essential to a conviction. 

No evidence has been tendered by the 
prisoners in support of their defence before 
the Sessions, and I therefore see no reason 
to interfere with the Sessions Judge’s orders. 

I think, however, that some notice ought 
to be taken of the conduct of the police. 
The Inspector took no notice of the deceased’s 
wife's first application ; and, after a second, 
when a direct charge was made that the 
husband had been made away with, the 
police took more than a week to proceed to 
the place ; from first to last, three weeks 
were wasted. 


The 28ih October 1865. 

Present : 

The Hon’ble F. A. Glover, Puisne Judge, 

Whipping (in addition to Imprisonment). 

Queen versus Amarut Sheikh. 
Committed by the Magistrate^ and tried by the 
Sessions Judge of Xuddea, on a charge of 
thefi^ 

In order to U'>;ari7.c whipping in addition to imprison- 
tn«nC,tn the case <»t a «.ec*»na conviction, the offence must 
be the same in lK>th cases. 

No t>omt of law is taken in this appeal, nor 
any objection preferred to the summing-up 
of the ludge. The appeal is, therefore, inad- 
missible. 

1 remark, however, with reference to 
the punishment of stripes awarded under 
Act Vl. of 1864, in addition to the ihrce- 
and*a-half years’ imprisonment, that, in or- 
der to legalise the whipping, the offence 
must have been the same in both cases. The 
Judge was, therefore, wrong in awarding 
stripes under the first head of the charge, 
Inasmuch as that conviction w*as for theft 
in a building, wheretis the former conviction 
iras for dishonestly reuining stolen property 


knowing it to be stolen; the jury should 
have been told that, if they found the 
prisoner guilty of theft, they should have 
brought in a final verdict of not guilty on 
the second count, knowingly having in pos- 
session the stolen property being under the 
circumstances of this case part and parcel of 
the original offence of theft. 

As, however, the prisoner has been convict- 
ed on the second count, the punishment of 
stripes, which is in that case for a second 
conviction of the same offence, may stand. 


The 6th November 1865. 

Present : 

The Hon’ble Ct. Loch and F. A. Glover, 
Puisne Judges. 

Jurisdiction— Power of Sessions Judge to en- 
hance, sentence on Appeal. 

Queen 7'ersus Buloram Doss.* 

Committed by the Joint Magistrate^ and tried 

by the Sessions Judge of Bhangul pore, on a 

charge of extortion. 

A Sessions Judge has no authority to enhance a .sen- 
tence on appeal. 

(Hover. J. — This is an appeal from the 
orders of the Sessions Judge of Bhagulpore, 
amending a sentence passed by the Joint 
Magistrate of that District. 

I'he appeal is not preferred on any point 
of law, apd is, therefore, inadmissible ; but 
I observe that the Sessions Judge has, on 
the ground of the serious nature of the 
offence proved under Section 385 of the In- 
dian Penal C'ode. enhanced the punishment 
from four months with fine to one year with a 
fine of 200 rupees. 

This is an illegal sentence, and must be 
quashed. Section 419 of the Code of Crimi- 
nal Procedure gives an Appellate Court 
power to alter or reverse the’ finding and 
sentence or order of a Ixiwer Court so long 
as the punishment awarded be not enhanced. 
The Sessions Judge, therefore, had no power 
to increase the punishment inflicted on the 
appellant from four months to one year, how- 
ever much he might have thought the first 
sentence insufficient. 

His order should be cancelled, and the 
Joint Magistrate’s sentence restored. 

The papers must go before another Judge. 

• ** This decision does not conflict with the decision in 
the cascot Ramnarain Sing, decided 14th October 1863 
(Rev., Jud., and Pol. Journal, vol. 2, p. 161). In the 
present case the Magistrate, after taking the additional 
evidence, a fresh sienience ; in the former ease the 
Mamstrmte merely took the additional evidence, but the 
Judge passed afresh sentence.** — Editor, 
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Loch^ y , — The Joint Magistrate s sentence 
passed upon the prisoner, after bearing the 
addtiionai evidence taken bv direction of 
the Judge, may be uk» lenient : but as the 
case was one which could be iiis[K>8cd of by 
that ofiiccr, the Sessions Judge had no 
authority to enhance that sentence when the 
case came before him in appeal, llis order 
is, therefore, contrary to law. 1 concur 
with Mr. Justice Glover’s order. 


The 7lh November i8b5. 

Present : 

The Hon ble G. Ix>ch and F. A. (Clover, 
Puisne Jufiges. 

Grievous Hurt —Want of intention or 
knowledge. 

Queen versus Umbic.i rantineo and another. 

Committed by the Deputy Magi^tnife of Hancoo. 
rah, and tried by the .^es'^fotn 'Judge of HV.s/ 
Burdivan, on o Cfuirgt (d gne:-(iui hurt. 

Causing grievous jjurt tm gonvc and siuUlrn fuovoca- 
;Hin is puni^oiiahU* undrt Seetjon the fVtial ( ode 

without any intontum <tt knov\l<»d|'.e of liUrlih«*4id of 
causing sufh hurt. 

(j/ui t r, y , ( )i tile lav ts of this case there 

:an be no doubt, ami the cvivicncc ntukes it 
quite clear that ilie ptisoncis assaulted tiic 
woman Dashee, being pro\oked thereto by 
ler abuse ami her thro^Mng stones at them, 
and that the wtjuml inllicted, though sjj^iit 
*n itself, evcntuatvrd in er\sij>elas and bner, 
and placed the party receiving it in a state ot 
some danger for three or i<jur dav.s. 

Section 335, Indian IVnal f'ovle, omits the 
word “voluntary/* ami iliercfore J sn; no 
’cason to interfere with this ctmvKiion. 
lad Section 335, like all the previous 
Sections bearing on the point, voniained that 
W'ord, I should have IkM that the convic- 
.ion was bad, there being evidently no in- 
ention of causing grievous hurt, or any 
•nowledge that siuh bun was likely to be 
:aused : indeed, cxce}»t fiu peculiar circum- 
unces, no niLschiel would have resulted at 
11, and the matter would have been dimi- 
>ished To a case of simple a.ssauU. 

Lnder the circumstance.s. therefore, and 
considering the provocation received by the 
>rtsoner$, and the very slight nature of the 
ctual wound inflicted by them, a sentence 
six months' rigorous imprisonment would, 
think^ be amply sufficient to meet the 


requirements of justice, and 1 would amend Veik fjjf* 
' the sentence accordingly. 

rhe papers must go before a second Judge. 

Loth, y. I agree with my colleague, and 
think that, under the circumstances, the sen- 
tence may be reduced to six months. 


The 7th November 1865. 

Present : 

The Hon'hle F. Glover, Puisne yudgi^ 

Evidence'— Criminal Breach of Trust— Dis- 
honestly receiving stolen property. 

Queen versus J. J. Reghiline. 

Committed by (be Mogistrate, and tried by ih« 
Officiating Additional Sessions yudge of 
Hooghly, on a charge 0/ dishonestly receiving 
stolen property with guilty knowledge, 

\ pitsonor, .ic(|uitt«'vl of rrirninal txrach of trust, 
in;iv, on th«* sainr evitienre, be ronvicteij of. dii»hon««tly 
iiTt'iviiij!' fnoperty. 

'riiK. prisoner in iliis c.isc appeals against 
the timbng of the Jury on lour grounds. 

rhe first two arc that, having been 
aupiittetl of the criminal breach of trust, 
umler Scciiotis 407 and 408 of the Penal 
( ode. he could nr 4 . on the same evidence, be 
cr»nvicted under Section 411 of dishonestly 
iccciving stolen property. 

I he third is a general assertion of illegal- 
iiv. and the foniih a .similar a.sscrtion of the 
petitioner's innoicnce of the offence of which 
be has Ih*cii found guilty. 

I’herc is evidcnily no ground for the 
CVuni s interference in this case. The Jury 
were peilecty justified in convicting on the 
third count, akhough they held the evidence 
on which they found the prisoner guilty in- 
sufficient to su]>pori a conviction of criminal 
breach of trust. 'Fhc offences were entirely 
distinct, and acquittal on the one charge 
could not possibly involve acquittal on the 
other. 

For the rest, no .specific allegation is made 
of any iik galily in the Judge’s charge, or 
in the fimling of the Jury itself ; and 1 am 
unable, after a careful perusal, to discover 
any. The evidence seems to me to have 
been fully and fairly laid before the Juty^ 
and, with reference to the count on which 
the prisoner has been convicted, they were 
told first to be .satisfied as to the identity of 
the guitars with ^ose stolen from MessiSv 

Or.aa 
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iV# Hiuold Hud Co., tnd afterward* to find wbe- 
tb^r the prisoner was in possession of them, 
knowing or having reason to believe that the 
wnlcles bad been stolen. 

l^e question was one of fact, of which 
the Jury were the sole judges, and there is, 
therefore, no ground for the present appeal. 


The 8th November 1865. 

Present : 

‘ The Hon J)le F. A. Glover, Putsne Judge. 

Xlefiamatioa^Good laitb-- Onui probandi— Act 
XVIIL of jSto—Exception 9, Section 499, 
Penial Code. 

Mr. Seaiy versus Ramnarain Bose. 

Committed ^ the Magistrate, and tried hy the 
Sessions Judge of Moorshedabad, on a charge 
of defamation . 

Art XVI II. rtf i*K 52 reiers only to thr Higfh Com t in its 
oriffinnl rnminal jiiriMiirtmn, and is not applirablr to 
Mofusnil Courts. Srrtion 27 of that Act roc|uirfs pniof 
of the rxintencc of the circumstances lelied on as a de- 
fttirVf More fCttod faith can hr pr.’«unied in a case ol 
dcfamatiofv. In« onustd proving good faith is on the 
person making the ini nutation. Iictorc tiuch person can 
claim the lumefit of r.xccption <), Section 495) of the 
Penal C<hU*, he must show that he has exercisvd due 
care and caution. 

Tuih is a special appeal from the order.s 
of the Sessions Judge ot Moorshedabad, con- 
firming ihe sentence of liiree inonihs* iinpii- 
sonment passed ou Ramnaratn Bose foi defa- 
mation under Section 499 of the Penal C ode. 

Four exceptionh arc taken to the Judge’s 
decivSion : 'J lie frst is that bond fides on the 
part of the apiiellaiu ought to have been 
presumed in accordance with Section 27, 
Act XVIII. of 1862. and that in any case 
it Mr-as not for the appellant to prove the 
bond fides of his communication, but for 
the prosecutor to prove that it ^^a$ made 
lua/tf fide. 

With regard to this, 1 observe that the 
’Act above quoted refers only to the High 
Court in its origioal criminal jurist! iciion, 
and is not applicable to Mofussil Courts. 
But, even were it otherwise, I do not see that 
the api^llant's case would be m any wa> bet- 
tered, inasmuch as Section 27 requires that 
the circumstances are to l>c proved, and this 
is just a^hat the appellant has failed to do in 
the present case. 

As to the onus of proving bomd fides. it 
■was, 1 apprehend, clearfy on the person 
making the imputation. That person was, 
tn the words oi the law, bonnd to show that 
ibe tnipatation was made alter due care 
and cauboa. Now, In the pseaent case, as the 


charge ageunst tnb^conductof was the 
result of a personal cornmnnicatipn al^gad 
to have been made to the appeliacit, the 
only possible meaning attachable to the 
words “ due care and caution” would be 
that the party complaining could prove the 
imputation true ; and, before the appeiiaat 
can claim the benefit of Exception 9, he must 
show that he has exercised due care and 
caution- in other words, that the sub-con- 
ductor (lid actually demand the bribe as 
stated. 

These remarks apply equally to the second 
objection. The third is that the Judge 
ought to have looked to the ''animus'' of 
the party making the imputation. 

This objection appears to me worthless. 
The whole tenor of the appellant's letter 
to his pnncipal is to the effect that the sub- 
conductoi was putting difficulties in the 
contractor’s way, and had caused good stores 
I to be rejixled as bad, because appellant had 
' not agreed to pay him a certain consideration. 
'Fhe “ intention. ’ which is the essence of 
all cases of defamation, is clear enough. 
The object w'as to throw discredit on Mr. 
Sealy’s probity, and to make out that, 
through his interference, really good stores 
had been rejected as bad. 

1 And, as to the appellant’s letter being a 
I mere private communication not intended 
for publication, or to go beyond the control 
ot the addressee, the contrary intention is 
patent on the face of it. Unless to give the 
contractor a means of impugning Mr. Sealy’s 
conduct, the letter was altogether object- 
j less, and the immediate use made of the 
communication by Essan Chunder shows 
' that he (Essan Chunder) considered the 
I letter as sent to him for that particular pur- 
pose. Had the letter contained a specific 
request that no use should be made of it, 
it would have been a different thing ; but, so far 
' from that, the appellant endeavoured to jusli- 
j fy his statements, and produced witnesses 
1 to swear to the sub-conductor’s demand of a 
1 bribe. 

^ The fourth objection is unintelligible. 
The Judge did look into all the evidence as 
shown by his decision, and, finding that there 
was no proof of justification, held that the 
defamation was not protected by the Excep- 
tion. His decision on this point is one of 
fact on evidence with which this Court ca*t- 
not interfere in special appeal. 

No point of hw i$, in my opinion, made out 
against tlie Ix>wer Appellate Court's dedsioiii 
and 1 therefore reject this appeal. , ^ 
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The 8th November i86;« 

Pres<*Ht 

The Hod blc G Loch and F A Glo>er, 
Pat me Judges 

Abetment 

^^aeen versus Jeetoo C'ho^dhn and others. 

Commuted hy the Magtsiraie^ and tried hv the 

Officiating Sessions yudge of hast Hurduan, 

on a charge of causing gt levou^ hurt 

PerM^ns punished a« pnmipaU cannot aUo bt punish* 
sd for abetmi nt of the same offence 

Glot^er, J - No point of law is taken in 
he pnsoners petition of appeal ihcir ol>jec- 
jons are directed soleK to the finding of the 
Jun on the eMdence 

This ecidcnce appears to have been \erv 
fully anil clearh laid belore the |urv bv the 
Sessions Judge, and on it tbev found the 
prisoners It ts noubeie alleged that 

the Sessions juilgt misdirecicil the jure, or 
that an\ evidence was improperh adnmted 
So far, iheicfore iht re is no giound of appeal 

But I observe that the [irisoners hivc been 
convicted, ^rj/, of causing grievous hurl Ac , 
under Section 326 of the Indian IVnal Code 
(5th counl> , and setondh (bih < oiint) ot ,ibet- 
ting the com misHton of that crime 1 111& is 
an illegal finding, inasmuch .ii> the }uiv held 
all the prisoners to have lieen present, and 
to have taken an active part in the attack , 
the} were, therefore ail principals, and, hav- 
ing been punished as such b) the .''essioiis 
Judge could not be punished over again as 
abettors , abettors lieing, in the words of the 
law, parties who do not themselves act, but 
procure or instigate others to put in execu- 
tion their criminal intentions 

The Hiutence ot one vear s additional rigor- 
ous imprisonment passed on the prisoners 
under the sixth bcaii 01 the charge should, 
therefore, Ive cancelled. 

The same remarks applv to the Sessions 
Judge's order on the 8ih count The pri- 
soners have been punished under the 7th 
cwnt for noting, Ac. (Section 148 of the In- 
dian Penal Cede) , and under the 8th for 
abetting the same offence, llie extra punish- 
ment awarded for the latter enme should l>e 
remitted 

The papers most go belore another Judge. 


y,— I oonciirwlth Mr. Justice Glover f||i 

in remitting the sentence of one year's ini<* 
prtsonment on the 6th and Sth csounts of the 
charge : parlies punishod as principals can* 
not also be puni&ed for abetment 


The toih November 1865. 

Present . 

1 he Ilon'ble G Loch and F. A. Glover> 
Putsne Judges 

Murder--Culpable Homicide not amoiintitt|r to 
Murder -Grievous Hurt— Want of iatetlBon 
or knowledge. 

(jueen tersut Hhadoo Poramanick. 

( ommitted by the Magistrate^ and tried hy ike 
Setftons Judge of Pajshahye^ on a charge of 
mutder, 

( iir offt iKt » of muHli r and of culpabir homicMir mil 
amountiiiK to niiiidtr, tath Mip|>t»ve an intention or 
kmmUdfje of ItkehfoHHl of the tauHing death In the 
hIim nee of *»u( h intention 01 knowledge, the offence com* 
inilltd iiia> be the offentt of cauttnft gnovous hurt. 

(rhtep J 1 HF Sessions Judge has neg- 
lected to conform to the proccduie hid down 
in Section 382 of the ( ode of Criminal 
Procedure , his attention will be drawn to the 
omission 

With regard to the case ithelf, I consider 
ii proved bv the evidence, and b> the prison* 
ei s own coiifeiisioii before the Magistrate, that 
he killed his wife 

But the Sesaiotis Judge has convicted him 
(.igrec'ing with of.e of the assessors) of cul- 
pable homicide not amounting to mutder, 
on the ground that he had no intention of 
killing his wife I iissunit this to be the 
groumi of conviction, inasmuch as the Ses- 
sions fudge has endorsed the opinion of 
the assessor, which proceeds on the want of 
intention, without aii> remarks of hiH own. 

1 his being so, the conviction is clearly 
wrong (’ulpable homicide is not diminished 
to culpable homicide not amounting to 
murder, merely by the want of intention 
Both of these crimes suppose that death was 
caused intentionall), and it is the presence 
of certain other exculpatory circumstances 
noted in the Exceptions to Section 300, Indian 
Penal ('ode, that makes the tatter offence less 
heinous than the former. **Want of intcn- 
tioti," undei which phrase 1 include the word- 
ings of all the four Clauses of Secuon 300^ 
would take the crime out of the category of 
mlpftkle bomidde altogetoer. 
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As I agree with the Sessions Judge that 
there was no intention on the part of the 
prisoner to take his wife's life, or any know- 
ledge that death was a likely or probable 
result, his offence amounts to what in English 
law is termed man-slaughter, and is referable, 
according to rulings of this Court in similar 
cases, to Section 325 of the Indian Penal 
Code, Taking this view of the case, 1 would 
convict the prisoner under Section 325, and 
sentence him to five years’ rigorous imprison- 
ment. The case must go before another 
Jndge. 

Loch, y,~-\ concur with my colleague in 
thinking that the finding in this case is in- 
correct, on the grounds given by the assessor, 
and adopted by the Sessions judge with- 
out remark. Section 299, Penal ('ode, de- 
scribes the nature of culpable homicide. 
The offence comprehends inteniifin of causing 
death, or of causing such bodily injur}' as i.s 
likely to cause death. Culpable homicide, 
as described in Section 300 (and the defini- 
tion of the offence in the two Sections differs 
very little it is somewhat amplified in the 
latter) is declared to be murder, unless the 
act be accompanied by one or other of the 
five Exceptions mentioned in that Section. 

Now. there is no such Exception among 
these five “ as want of intention, ’ so as to 
make tVie offence culpable homicide not 
amounting to murder. I'he causes which 
reduce murder to culpable homicide not 
amounting to murder are, as given in Sec- 
tion 300, grave and sudden provocation - 
^‘self-defence “ when commitied liy a pub- 
lic servant, or in aiding a public servant, 
in the course of his duty when done in g(x>il 
faith, and believed to be nccessaty for the due 
discharge of his duly” “when committed 
in a sudden fight, in the beat of pas.sion upon 
a sudden ciuarrel”- when the person who 
suffers death, being above eighteen year.s, 
suffers with his own consent.” 

In all these Exceptions, certainly in the 
four first, there may be an intention to 
cause death ; but. owing to the peculiar cir- 
cumstances of each case, if death ensue, the 
higher crime of murder is not imputed to the 
offender. But, if none of these Exceptions 
arise, then, if there be intention, the offender 
has committed murder ; or, in the absence 
of intention to kill, he has committed the 
offence of causing grievous hurt. | 

The finding, therefore, in this ca.se should ' 
have been for grievous hurt in the absence 
of all intention to kill. The i’cnal Code , 
has not provided for cases of simple man- : 
alatighter. It declares what is culpable 


homicide ; how culpable homicide is murder, 
except under certain Exceptions ; and it pro- 
vides for other ca.ses of homicide where there 
has been no intention to cause death, and 
which do not come within the definition of 
culpable homicide, under the head of grievous 
hurt (Section 325, Penal (.ode). 

Had the Asse.ssors and Sessions Judge 
found in this case that the culpable homicide 
was comtniiied under grave and sudden pro- 
vocation caused by the insulting w^ords of 
the wife to her husband, the finding come to 
would have been correct. But this finding 
was incorrect on the ground of absence of 
intention to kill, or of knowledge that he w'as 
likely to k.ll. In the absence of such in- 
tention or Knowledge, the finding should 
have been for grievous hurt. 

As the provocation appears to have been 
great, and tlie prisoner was greatly irritated, 
after much forbearance, by the words of his 
wife expressive of her hatred to his person, and 
he appears only to have struck her twice when 
interrupted by his neighbours, 1 think five 
years’ rigorous imprisonment will be a suffi- 
cient punishment tor him. 

The nth November 1865. 

Present : 

rhe Hon’ble i'r Loch and E. .A. Cilover, 
Puisne yud^es. 

False Evidence -Solemn Affirmation. 

<^)uceri versus Man war Klian, Appellant. 

Committed hv the .M a i^ist rtiti\ and tried Ay the 

Sessions yudjre of Cuttack, on a charge of 

givi ng fa I sc eviden cc . 

A charge of periurv hoUl unproved, without proof that 
tin? st.ittMiu‘nt on whit h \x wa- founded was j^iven on 
solrrnn .atfinnalion und.'i Act. V of is4o, instead of on 
oath. 

Glover, y. -Thk Sessions judge has re- 
ci»rde<l no eviiic tee to prove that the prison- 
er's statement ihe Moonsiff was given 

on solemn afiirmation under Act V. of 1840. 

Until that done, the case against the 
prisoner is incomplete, ami the charge of per- 
jury unproved. 

Lei the ca.se be sent back to him. with di- 
rections to lake the evidence of the person 
or persons w'ho administered the solemn 
affirmation taken instead of an oath to the 
prisoner in the civil suit, and then to lake a 
fresh defence trom the prisoner in the usual 
way. 

Loch, y^ -l concur. 
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The loth November 1865. 

Present : 

The Hon'hle F. R. KiMnp> Puisne yud^e. 

Fofffeiy— Chmrife of fraud— -Enquiry into, 
by Small Cause Court Judgfe. 

Queen tyrsns Dinonaih < 5 an|;^ooly. 

Committed bv the Mittrisfrote, and tried by the 

Officiating Sessions yndr^e of Xndden, on a 

charge of forgery, | 

A jud^c of a Small Cause C'ourt mav enquire into a 
charjje that a doom* was )iassc<l by his predeecssur in • 
the plaintiff’s favor withmit the pUlntlff’s kmm'ledvre, ' 
and on a hirj'tsl dis-ument. [ 

I'his is a trial with a Jury, who have | 
::onvicted the prisoner uiuler Sections 466 ; 
and 467 of the Indian Penal C'(»de. j 

'Fhe pleader for the prisoner contends that 
some of the witnesses for the defence, 
amongst them Mr. N. Thomson, the late 
Judge of the Small Cause C'ourt at Nuddea, 
have not been examined ; that the present 
Small Cause Court Judge was wrong in law 
in admitting a review of a case which had 
been decided some years ago, itiasmuch as 
:he decision was final under the provisions 
of Section 12. Act XIJl. of 1S60; that 
evidence to the efTect that the plaintiff had 
executed his deirce, and recovered under it 
by sale of the ilcfetidant s cattle, has not 
been taken into crinsidcration : and, la>»il\, 
that, as the offences of whidi the piisoner 
has been found guiity are fiaits one and 
the same offem c. one senlcijce was sufficient, 
and that no curnulauve punishmeiu could 
legally be aw ar vied. 

I <lo not find ihai Mr. I hoinson wa.s 
narr.eil as a vvitnes> by the prisoner when 
que.siionetl by the Magistrate un<ler Section 
227 01 the t'ode ot ('nn.inal l*rocedure, pre- 
vious to his commiirrit ni ; nor do 1 think that 
the ends of justice rctpiire that the said 
official should l>c called. 

The present judge of the Small Cause 
Court was competent to institute an enejuiry 
into this case, the charge being that a de- 
cree had been passed without the cognizance 
of the plaintiff, and on a forged document. 
The limitation appi)ing to application.s for 
review does not preclude the Court from 
enquiring into charges of fraud. 

There certainly is evidence to the effect 
that the cattle of the defendant were sold 
in satisfaction of thq decree in the suit 


which the plaintiff now wholly repudiates ; yei 
but this and the other evidence of the case 
was left to the Jury*, and does not appear to 
have satisfied tlieni. The whole of the 
evidence pro ami urn was carefully summed 
up. 

\\ ith respect to the last objection, Section 
71 of the Code of Criminal Procedure does 
not, in my opinion, apply : the offences 
of whicii ilie prisoner has been convicted are 
not cognate, but distinct offeiucs, for which 
separate and disiiiui punislimenu may be 
awarded ; and. taking into consideration the 
fact that die pri.soner was acting in a fidu- 
ciary position a.s attorney for liie plaintiff, 
and has been found guilty by a Jury of hts 
countrymen of a bare-faced forgery. I do not 
think the sentence too severe. 

Appeal rejected. 

The 20th November 1865. 

Present : 

The Hon’blef j. Loch, F. R. Kemp, and F. A. 

(f lover. Puisne yudges. 

Bigamy. 

Queen t^ersus Knai Ucebee. 

Committed by the />eput v Afagistrafe, and tried 

by the Sessions yudge of Syfhet^ on a charge 

of bigamy, 

IIki.d by the majority of tht» Oiiirt that a woman, who 
: d«K*s not all rcanonablr mran^ in her |>owcr tu inform 
I hcrs»elf of the fact of her first lumband'it ailcfrrd demiMr* 
and contracts a second marriaf^c within sixteen months 
after cohabitation with her hrst husband, without dis- 
chising" the fact uf the former maffiai;c to hrr second 
husband, is liab> to enhanced punishment under Sec- 
tion 495, Penal Code, 

(i lover, y. Tins case was sent for by the 
C'ourt under the provisions of Section 405 of 
the Code of Criminal Procedure. 

l*he fat 18 are undisputed, and the prisoner 
was rightly convicted under Section 494 of 
the Penal Code. 

But, taking into con.sideration the circum- 
stances of the case, and the long absences of 
the husband, the last one extending to sixteen 
months. I think that the sentence inflicted by 
the Sessions Judge might, with propriety, be 
reduced, and that simple imprisonment for six 
months will amply meet the requirements of 
justice. 

The case must go l>efore another Judge. 

Loch, y,- \ do not see any sufficient 
ground for the reduction of the sentence in 
this case. The prisoner, if the evidence of 
her ha^>and ts to be believed^ and 1 see no 
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rtr. ifitkUid tor questioning it, contracted a second 
marriage within sixteen months of her hus- 
bind*8 last visit to her. He was employed in | 
one of the tea gardens at Cachar, and used to i 
be absent for long periods. If the prisoner’s | 
statement, that her uncle came and told her*| 
that her husband was dead, were true, his 
friends would have known something about 
ft. She herself, living, as was probable, 
in her husband's house, would be tlie first to 
communicate the intelligence to her husband’s 
mother who was living with her, and there 
would have been the usual lamentations for 
the death of their relative. ’I’here is no 
evidence to prove any part of her story ; and, 
further, she appears never to have disclosed 
these circumstances to the person with whom 
she contracted the second marriage, so that 
she is liable under Section 495 to enhanced 
punishment. This must go to a third Judge. 

Kemp, J. I concur with Mr. Justice 
J^h. The prior marriage is admitted ; the 
prisoner did not use such reasonable means 
as were within her power to inform herself 
of the fact of her first husband ’.s alleged 
demise ; she contracted a second marriage 
within sixteen months after cohabitation 
with her first husband, on the averment that 
she was told by her uncle that her first hus- 
band was dead. 

Without attempting to inform her.self of 
this fact, and, be it observed, her first hus- 
band’s relations admittedly resided within 
easy distance from her place of residence, she 
contracts a second marriage, concealing all 
these facts from lier second husband. 

To such a woman I am not inclined to 
lihow any mercy. 


attaching the boundary tand^ tfioiild Snd fbr one ^rty 
or the othar, with reference to the point of pofsesaion. 

Read a letter from the Sessions Judge of 
Patna, dated the 24th October 1865. 

The proceedings of the Cantonment Ma- 
gistrate, Major Lloyd, are illegal, inasmuch 
as he has neglected to record tjbie proceeding, 
which the law makes imperative. 

The words of Section 318 are that, ** when- 
ever a Magistrate or other officer, exercising 
the powers of a Magistrate, shall be satisfied 
that a dispute, likely to induce a breach of 
the j)eace, exists concerning any land, premis- 
es, &c., he shall record a proceeding, stating 
the grounds of his being so satisfied.” The 
omission of such a proceeding is not a mere 
informality in procedure which, if no sub- 
stantial injustice were done, this Court might 
overlook. 

The parties may have been, nay, one of 
them says he has been, precluded from adduc- 
ing all his evidence by this very omission. 
We, therefore, quash the order of the Can- 
tonment Magistrate. 

We observe that the Cantonment Magis- 
trate in a boundary dispute between twoEuro- 
peans, near neighbours, has attached the 
property in dispute, which consists of a 
narrow strip of land, at present occupied by 
a hedge, and which is the common boundary 
between the two compounds of the aforesaid 
gentlemen. The Court think that this is 
not a satisfactory way of settling a petty 
dispute of this description, and that the Can- 
tonment Magistrate should find for one party 
or the other on the evidence submitted to 
him with reference to the point of posses- 
sion. With these remarks the papers are 
returned. 


The 21st November 1865. 

Present : 

*rbc Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Puisne yudges. 

LafMl-IHmtes~<)tiiission of Magistrate to re- 
cord proceeding— Boimdary dispute. 

Mr. Harvey versus Mr. Brice. 

Keferred umier Stetion 474 af Act A’-YF. of 1861^ 
and Circular Order Xo. sSt dated the i$th 
yuly /itft 

The cM»Wu»n of s Mnai^tmte to record a proceeding 
itt s ease of disputed sjsion of land is nt»t a mere 
isinmality m proredurr, tout render^ the whole of the 
prvKoedmgs illegal. 

WlMtie the dispute is as tu a common boUndaiA' he- 
td^tsfocoedfumis estalea, the Mag$ttval% msteadof 


The 27th November 1865. 

Present : 

The Hon’ble F. B. Kemp, W. S. Seton^Karr, 
and G, Campbell, Puisne yudges. 

Murder— Unlawful Assembly. 

Queen versus Nazoo Fakir and others. 

Committed hy the Magistrate^ and fried by the 
Sessions Judge of Backergunge^ on a charge 
of murder, 

Hbcd by the majority that, where two members of 
an unlawful aiiaembly use spears and ddlibeimtcrly pierce 
another man through the chest and abdomen, with 
the know'le^tee that death is likely to ensue, aHliomcIl 
witlioat proof of any Hitentlmi to cause dcsBi, ai tts 
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<rf the unlawful assemfily are jointly ifutlty 

Seim-Karr, y, — The facts in this case, 
which is one of those unfortunately rather 
common in the district of Backcrgunge, are 
very well brought out In* the evidence for 
the prosecution, which is remarkably dispas- 
sionate and clear. 

The servants of an auction-purchaser. 
Brindabun Chuckerbutty. had gone, as they 
bad, it appears, been in the habit of doing, 
and taken up their abode in the house of 
certain ryots, witnesses Nos. i and 2, and had 
used it as a cuicherry. That this proceed- 
ing was somewhat against the will of the 
owners is quite clear ; and it is also certain 
that the party of the auction-purchaser came 
armed, and prepared to encounter opposition. 
After they had been at this house for a cou- 
ple of days, and had summoned ryots to settle 
for their rents, they got hold of one Moneer- 
ooddeen, prisoner No. (>7. I ie, it seems, hail 
a brother who must have given the alarm, 
whcreuj>on the party of Hoikunto Chowdiy. 
owner of half the propcriv, and hemtmff 
purchaser of a hoivaUt tenure, came armed 
in two bodies from the east and west, 
whereupon the party of the auction-pur- 
chaser, though much smaller in number, 
turned out to resist, and the result was that 
one Gholam Arhn was speared in two places, 
and died of the wounds ; other per.sons were 
carried oft temporarily. 

No conduct on the pan of the auction 
purchaser, in my opinion, at all justifies or 
palliates the conduct of the attacking party. 
The party attacked were in the house of a 
tyOt, not perhaps by his free-will, but with- 
out violence ; and certainly their Oi cupancy 
of the house in question could never be 
termed, as is now argued, an unlawful assem- 
bly in the eye of the law. Nor, again, was 
there an)’thing in their summoning Moneer- 
ooddeen for rents to justify the attacking 
party in coming to his rescue with deadly 
weapons. Moneerooddecn, w ho has been put 
on his trial, says that he was there to settle 
abowt his rents, and that, when the rioters 
came, he ran out of the bou.se on to the 
plain. 1 have no doubt that this is perfect- 
ly true as far as he is concerned. 

The question then is, what crime does the 
evidence, which is quite clear, and on which 
Ihe pleader for the appellant actually relie.s, 
in reality support ? 

The Sessions Judge finds all the parties 
gnlky of cnipame &»nicide amounting to 
mmder, because they must have known that 
jumder was likely to ensue, and because if 


J was committed in ptOaecuUon of a common 
; object. 

I am Inclined to think that justice may be 
I satisfied, and due punishment awarded, with- 
I out resorting to this extreme view, and adlb 
t full reliance on the evidence. 

The deceaseil was killed by two spear 
wounds, one in the chest, and the other In Ule 
stomach, inflicted by prisoner No. 96. and 
by another man ( lornar. who has not been 
apprehendevl. May we not fairly say, looking 
! to the Civil Surgeon’s report as to the de|)tn 
and extent of the wounds, which arc cer- 
tainly severe, that this prisoner Keda, No. 96, 
did the act with the knowledge that it was 
likely to cause death, but without any inten- 
tion of cau.sing death. In this view- the 
offence would be reducible, as far as the 
other prisoners are concerned, to one punish- 
able !))* less severity. 

Not that I think a severe sentence is not 
called for. I’he Se.ssions Judge remarks that 
these .sons of cases an* still common, though 
not so fr<*ipit*nl as the) were a few years 
bai k. Thev must be visiteil with a certain 
severity in order to deter others. 

'The end.s of justice will, however, 1 hold, 
be sati.sfted if the conviction be altered 
under Section 304 ; and if, under that Sec- 
tion, the principal offender, prisoner No. 96, 
be still punished with transportation for life, 
and the re.st, excepting Moneerooddeen. wUh 
rigorous imprisonment for ten years. They 
must have been well aware that death, or at 
least grievous hurt, would be the possible 
result of their violent attack on (he cutdierry*. 

Moneeroodrieen, prisoner No. 97, I would 
release altogether. He was at the cutcherry 
at the call of the complainants, and not of his 
own accord. I'here is nothing to show that 
he had knowledge of the attack, or that he 
joined or aided the parly actively ; ail lie did 
was to run out of the cutcherry when his 
ow n fieopie came. 

The pa|)ers must go to Mr. Justice 
Kemp. 

Ktmp, J.—A concur in acquitting the pii- 
soner Moneerooddecn ; it is very clear that 
he w*a,s sent for by the auction-purchaser’s 
people to pay his rent. He docs not appear 
to have done anything beyqnd prudently 
running away on the approach of the rtoters. 

With reference to the other prisoners, 
my learned colleague is of opinion that 
justice may be satiimed, and dtte punishment 
awarjded^ widiout re^iortitig po the extreme 
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M» 1 V# view of the case taken by the Sessions 

tt . “ The deceased" (observes my col- 
0 was killed by two spear wounds, one 
in ^le chest, and one in the stomach, indicted 
by the prisoner No. 96, and by another man, 
Oomar, who has not been apprehended. May 
we not fairly say, looking to the Civil Sur- 
geon s report as to the depth and extent of 
the wounds, which are certainly severe, that 
this prisoner Fcda, No. 96, did the act with 
the knowledge that it was likely to cause 
death, but without any intention to cause 
death." My learned colleague would alter the 
conviction to one of culpable homicide not 
amounting to murder under Section 304 of the 
Indian Penal Code, and sentence the princi- 
pal offender, prisoner No. 96, to transportation 
for life, and the other prisoners to ten years’ 
rigorous imprisonment. 

1 think that the conviction of the Ses- 
sions Judge should be upheld. The evi- 
dence disclo.ses that the prisoners, in pursu- 
ance of aconnnon and illegal object, attacked 
the temporary cutcherry of the auction- j 
purchaser, llrindabun Chuckerbutly. The 
auction-purcha.ser's people were exercising 
a legal right, and, as long as they did nothing 
but collect the rents due from the tenantry, 
they were doing nothing contrary to law'. 
The prisoners, the partisans of the former • 
proprietor, lloikunto Chowdry, were the 
aggressors ; they came from a distance, and ! 
deliberately attacked the auction-[>urchaser’s ! 
people ; they were armed with deadly wea- 1 
pons, such as spears and soo//rrs\ and, in the i 
riot which look place, one man on the side 
of the aiiction-jinrchaser was speared and 
carried off wouiuled and d\ing by the assail- 
ants. 

'J’he C-ivil Assistant Surgeon reports that 
the wounds were mortal ; lliat they were very 
deep ; and that two important I'tscrra were 
severely injured. 

Where tw o men use spears, and deliberate- 
ly pierce another through the chest and 
abdomen, the intention to kill may, 1 submit, 
he fairly presumcvl, anti my learned colleague 
admits that the acts were done with a know- 
ledge that they were likely to cause death. 

The offence cominittc<l hv the prisoner No. 
96, in prosecution of ilie common object of 
me unlawful assembly, became the offence 
of all. If the offence committed by prisoner 
No, 96 had been one wholly beside the 
common object of the unlawful assembly, I 
should have hesitated in applying the provi- 
lions of Section 1 49 of the Penal Code, but 
ill thia 9a«c it is 9kar that it was not so. 


If people will join in an unlawful assem- 
bly, some of the members of which are arm- 
ed w'ith deadly weapons, and the object of 
which assembly is to eject, 77 e/ armts, 
an auction-purchaser who is exercising his 
legal rights, they must take the consequences 
if violence be used by one or more members 
of that assembly. 

Backergunge is notorious for these riots 
with murder, and a severe sentence is neces- 
sary. I w'ould, therefore, as an example, con- 
firm the conviction and sentence passed by 
the Sessions Judge. The papers must be 
sent to a third Judge. 

Campbell, y- — In this case I think there 
can be no doubt that the persons who made 
an armed attack knew that homicide was 
a likely and probable result, and that, under 
Section 149, they are all jointly guilty of 
the homicide which occurred. 

The only question then is, what was the 
character of that homicide ? 1 am always 

inclined to construe the definition of murder 
strictly, and to give to a prisoner the benefit 
of anything which can, in any way, be con- 
strued to lake the offence out of that very 
heinous class. 1 do not look on it that the 
Penal Coilc is, as the Sessions Judge seems 
to suppose, jiarticularly severe in regard to 
such offences. Very high ]>enalties are 
prescribed for murder which the Court has* 
no power to reduce : but then, t^n the other 
band, the ilcfinition confines murder to the 
worst case.s. If it can be shown that there 
was any legal pretext of right of private 
defence i how ever insutlicienl to justify 
the extreme act of taking human life), or 
that there was any siuKlen provocation, or 
even that the offence was committetl without 
premeditation in the heat of passion in a 
cpuirrel and fight, the homicide is not inur- 
clcr, but is reduced to an offence of lower 
degree. Bui. when these mitigating cir- 
cumstances are absent. 1 cannot think that a 
man who runs a spear into another can 
; be wiihout the know ledge that he is likely 
j to cause death ; if so, the man wlio commits 
! the offence, aiul, acconling to my view', all 
who are found with liim, in the terms of 
Section 149. are guilt\ of murder. 

In this case it i> ditlicult to bring the 
offence within any of the exceptions, Mo- 
neerooddeen (acejuitted by my colleagues) 
should have been examined as a witness 
instead of being tried : but in his defence he 
does not suggest that he w as violently seized 
or confined, the contrary is evident from his 
statements, to o^eupying the 
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tenses, tbai had occtirred two days before, 
it was loo late to claim a right of defence, 
and the rycas do not fi!tigge.%i that they called 
the prisoners to their assistance. Then it 
seems pretty clear that the affair was not a 
quarrel, but an arranged attack. 1 hardly 
think that previous possession is sufficiently 
enquired into in these cases; and, if much 
depended on tiie {>oint, looking to the armed 
manner of the auction-purchaser's entrv 
(which, however, llie result seems to justify!, 
1 might have hesitated to confirm an ex- 
treme sentence without some more minute 
enquiry to ascertain that the purchasers 
people had not in any degree o\ersiepped 
their legal rights in respect of possession. 
But, as i have said, nothing of the kind is 
apparent on the f)roceedings ; and. even if 
there had been shown to he some such pre - 
text of jiosscssion on the side of the defend- 
ants as to give some color to the argument 
technically, that the offence could lie Itrought 
under the definition of culpable homicide 
only, the case wouKi be, in my view, one of 
the worst jiossible c.ises of the kind; for, 
according to the prisoner’s sliowing, Hnikunfo 
Chowdry was a fraudulent puicliaser in a 
false name of rig!it.s already vild to the pro- 
secutor ; he had no legal or pro[K‘r cA/Z/cv, and 
he ought to have asserted any claim legally, 
.and not by force. The case boars every ap- 
pearance of preconcerted violence ; the dis- 
trict is a turbulent one, which re(|uires 
example; and, altogether for a gross culpable 
homicide, I should not, under all the ( ire um- 
stances upon the whole, have thought the 
sentence of iransponation for life too severe. 
The appeal of the prisoners is dismissed. 

The abth November i86c, j 

Present: 1 

The Ilon’ble F. B. Kemp and \V. S. Seton- 
Karr, Puisne Judges, 

Cttlpiible HomicUle not amounting to Murder — 
Intentional omisaion to give notice of an 
offence. 

Queen versus Ram Ruchea Sing and others. 
Cantmtited by the Magistrate^ and fried by the 
Sessions Judge of ShaUahad, on a charge of 

murder. 

Where iht corpus delicti is not e^tahltKhed, there ezrt 
oe M eonvtctton tar culpable homicide not amounting to 
wurucr, nw for mtentional <>mis«ton to give notice of an 
wiMCft haa not lieeo proved to have been com- 
mitted. 

Am/, J,^ -T HR prisoners Ram Ruchea and 
Hnifcora were coentnitted on two charges : 


uf, murder ; jud; cuipeblt homicide AOl 

amounting to murder. 

The other priaoners were eommitted under 
Section 202 of the Indian Penal Code* 

I am not satisfied with the evidence III 
this case. The deceased Kataroo 1 $ eald (b 
have left his home on the morning of Satnre 
day, the 4 th of February, for Damroani to 
purchase liemp. Nothing whatever Is heard 
of him until the 6ih of Fcdiniaiy, Mondav^ 
when one of his relations, while casualff 
passing by the village of Araoon, where the 
piisoncrs reside, is said to have heard some 
hoys of tliat village gossiping. It is alleged 
that the hoys said : “ The man who was kilted 
was Kataroo. and he live's at Ratowtee/' 
These hoys hiit'e not been examined^ and it 
docs not appear that the aforesaid relation 
took any immediate action imon the informa-' 
tion. On the morning of Itmrsday, the 8th 
of February, or on the fifth day after the 
tleceascd lift his house, the same relation 
finds a body floating in shallow water ; he 
c.xarnined thi.s hcxly, and identified it to l)C 
that of his missing relation, the aforesaid 
Kataroo. He then sends his son to inform 
the widow and brother of the deceased ; hut, 
Indore they arrive on the spot, he tippears 
have got himgr) , and to have left the cor|>»e. 
During the night of the Bth of February, the 
llesh of the body was devoured by wolves 
an<l jackals, hut on the morning of the 9th 
of February, when the Superintendent of 
Police arrived on the spot, the rclaii,ons iden- 
tified tilt* skeleton as that of Kataroo ; thc^ 
appear 10 have been mainly a.s8i.ste(i in this 
identification by the unusual size of the feet. 
No pus/ mor/em examination was made ^ nor^ 
indeed, was it practicable to make one. The 
tause of death is, therefore^ unknmvn / the 
finding of the skeleton, which his yewpns 
depose to be that of Kataroo. is established ; 
and that .vunc suspicion that the deceased 
wai» killed fairly arises, may also he ad- 
mitted. 

The j>olice, taking their cue £ro^ the, 
alleged ov<*rhcard conversation of the boys, 
procceiled to the village of Araopn, and thft^re 
appear to have been KuccesisiuJ (bow, of course, » 
ih not Khowri) in eliciting froa^ certain chow- 
keedars that a thief, name unknown, 
severely beaten by the prisoners, N’qs. 80 and 
81 , and others not a|)prebended >and that the 
otiier prisoners, puteedars of the aCoresa^. 
village, though present, tried to dissuade the 
odier prisoners from beabng ^ thief ! 

The Sessions Judge, oonuecting the doalh 
of an uiiknowa thief in the viHage of. 
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IV# Araoon with the finding of a body in the I 
river Ganges, which is identified to be that 
erf Kataroo, jumps to the conclusion that 
the thief was no other than Kataroo ; that 
the prisoners exceeded the right of defence 
of property; and that they are, tlierefore, 
guilty of murder. The prisoner Koileshur 
is the son of the prisoner Moheshur : he is 
acquitted as probably acting under the in- 
fiuence of the father. The prisorjersMoheshur 
and Ramoo arc convicted under Section 202, 
inasmuch as it is said that they knew, or 
had reason to believe, that an offence had 
been committed, and intentionally omitted to 
give any information respecting that offence, 
which they were lef*aUy hound to give. 

In this appeal I have to consider, first, 
whether the prisoners, Nos. 80 and 81, have 
been convicted on sufficient evidence of the 
offence of culpable homicide amounting to 
murder. 

2ndly , — If their conviction be correct, 
were the other prisoners legally bound to 
give infonnation respecting such offence. 

After reading and carefully considering 
the evidence of the chowkeedars, which 1 
observe is not corroborattnl by any indepeiuU 
ent evidence, I am of opinion that it cannot 
be relied upon. They none of them can tell 
us who the thief was, where he came from, 
and under what circumstances, or ^^lult 
became of him after the alleged beating ; nor 
does the witness Janke chowkeedar explain 
why he gave no information after he was 
SKJt at lil>erty. The corpus delicti not in 
my opinion being established, the prisoners 
Nos. 80 and 81 should be acquitted : and, as 
the prisoners Nos. 83 and 84 cannot be con- 
victed of intentionally omitting to give in- 
formation of an offence which has not been 
proved to have been committed, they alsc) 
should be acquitted. 'Fhe papers must be 
sent to my learned colleague, Mr. Justice 
Setan*Karr. 

«SV/^«-AVrr, y , — I have no doufu about 
the release of the itvo prisoners convicted of 
the grave offence. Even admitting that the 
recognition of the deccaseii Kataroo \v.is 
possible, which is very doubtful, tlicre is, as 
my colleague remarks, nothing to show how- 
lie came by his death. 

There is further literally no evidence, re- 
liable or unreliable, to connect the dead body 
with the beating to death of an unknow-n 


thief. The alleged statement of the twe 
boys, who were never sent for and examined, 
is obviously worth nothing. 

As regards the conviction of the other 
prisoners, under Section 202 of the 
Penal Code, for in eniional omission to give 
information of an offence, I am of opinior 
that the conviction might have been sus- 
tained for not giving information to the 
police that some person, name unknown 
ha<l been violently beaten to death, suppos- 
ing the evidence to this allegation to be 
credited. 

The grave crime in this case is, however 
not one of those included in the long list o 
offences which, under Section 138 of the 
Criminal Procedure Code, certain persons are 
t)ound to report. 

But there is a law which might cover the 
conviction, viz,, the first portion of Section 2, 
Regulation VIII. of 1814, which is still unre- 
pealed, only the latter part of the Section, relat- 
ing to the punishment, having been repealec 
by Act XVII. of 1862. Under this law, whief 
is still in force, a zemindar would be account- 
able for information of the “commission c 
murder,*’ and this would bring him, if he 
neglected his duly, under the purview- o 
Section 202 of the lY-nal Code, and 1 have nc 
doubt that the eonviction might have beer 
sustainable under this la.si Section, and the 
other law quoted, even though the principa 
detendants had been on appeal acquitted o. 
tlie murder of a certain distinct person, 
named Kalar(X). for other full and .sufiicien 
reasons. 

But the truth is that the evidence of the 
chowkeedars or f>er$ons who saw the beating 
did not show that any murder was reall) 
committed, d'he name of the thief wa, 
not known, his actual death is not sw-orr 
to. and nobody knows what became of him. 

On the w hole, then, I am prepared to arrive 
at the same conclusion as Mr. Justice Kemp 
The case, too, is a very unsatisfactory one ii: 
many points, and so. even if we believe tha 
an unknown thief was at all beaten, whicl 
admits of doubt, we have no e\idence tha 
he was killed ; and, if there was no mur- 
der committed, there was nothing which the 
last two defendants w-ere legally bound tc 
report. 

All the prisoners arc released. 
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The a8ih November i 
Present : 


865. 


Kemp.J. — ^Thk prisoner has been convict- 
ed of adultery under Section 497 — Sentencei 
one year s rigorous imprisonment. 


The Hon’ble W. S. Seton-Karr. 
Puisne yudge. 

Appeal (Petitions of)-- Time for presenting. 

Queen versus Sreernulty Surno. 


This cx>nviction cannot stand, for there is 
no pioof of the marriage of the woman with 
whom it is alleged that the prisoner had 
sexual intercourse. In proceedings founded 
on a charge of adultery, strict proof of a 
marriage is always required. 


Committed hy the Jidnt Ma^iikiraic, and tried tty 
the Sessions yudge of M idna fore, on a charge 
of attempt to murder. 

Petitions of appeal tu tlu* Coint must be present- 
ed within sixty day:.. 

This is the third case to-da\ in which 1 
find that the appeal was presented beyond 
time. The jail tlarogah s endorsement l)ear.s 
date the 9th of October, ot more tlian 
two months after the trial. ‘I'Ijc ilaie of 
writing the petition is certainly the 271!^ 
of September ; but the law t Section 4*5‘| 
says that petitions inu<.t be pu rented wilbin 
sixty days, and the petition shouhi thus ha%c| 
l>cen presented to the High (’ouri, or to 
the Ih.sirict (.’ourt, within liiat time, or, at 
any rate, hied before some authority or 
other, within sixty days. 

The case. be.sidcs, seems a j»crfccily clear 
one. 

Appeal rejected. 


The 5th December 1865. 

Present : 

The Hon'bic F. Ib Kemp and \V. S. Seton- 
Karr, Puisne y udges. 

Adultery (Compounding of)--* Proof of Marriage 
of Woman— Charge by Husband. 

(j^ueen letsus < 't. R. Smith. 

Committed by the Magistrate , and tried by the 
Sessions fudge of the 24-Pergunnahs, on a 
charge of adultery. 

The offe-nce of adultery may be compounded. 

In proceeding:)^ founded on a chatTgre of adultery, strict 
proof ift neceft^nary of the marriage of the woman with 
whom adultery it allegcsd, and the charge ihouldbe 

iostitttted bar the busbaud of tkc wonaiu 


There is also another flaw in this case* 

; The charge has not been instituted by the 
“ostensible" husband of the woman (Section 
177. C'otie of C'liminal Proccdufc) ; on the 
contrary, he formally withdrew his charge, 

' ami intimated that he had received full atone- 
ment from the prisoner, 

Fhc otYence of adultery may be com- 
poundet! (jrr Illustration D, Section 314 of 
the Indian Penal Code). 

I wouhl attpjil the prisoner. The pa- 
pers mu.si be laid before Mr. Justice Seton- 
Karr. 

Scion- Karr, X — 1 concur with Mr. Jus- 
litc Kemp. 

In my opinion there has been a most need- 
less exposure, and a most unnecessary trial. 
The offence of adultery, even admitting 
that it had been committed in this case, is 
expressly mentioned as one which may be 
compountled {see the Illustrations to Section 
214 of the Penal Code). 

looking to the situation of the parties, to 
the lime and manner of the alleged offence, 
to the formal withdrawal of the complaint 
in the Magistrate's Court by the husband, 
who said that the accused had given him 
ample atonement, and to all the circum- 
stances. 1 think the Sessions Judge should not 
have brought on the trial as he did ; no gain 
to public justice or public morality was to 
be expected iroui thus forcing the parties in- 
to Court, but the very reverse. 

It may be quite true that the final disposal 
of this case did not rest with tbc Magistrate; 
but, as the person said to be injured wished 
to withdraw the charge, he should have been 
permitted to do so. 


Xbe prisoner U released* 
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Tlie 5tij December 1865. 

Present : 

The Hon'blc F, K Kemp and W. S. Selon- 
Karr, Pntme Judges. 

Cefpable Homidde not amounting: to 
Murder. 

{Queen versus Soutnber flwala and others. 

CwnmiiUd /p» ike Magistrate, and tried by the 
Sessions Judge of Behar, on a charge of cul- 
pable homicide not amounting to murder. 

Th«! Judjfc havinfr ronvicted the prlv»n<*rs of ruljiahlo 
hamicide not amounttnff to rnur<)er, having: f^nirui 
that the art by which (l<*ath was* was imdotibtcd- 

ly done with the intent itm nf cau*tinjr .such t>odity in- 
jury Uh was Ukdy to cause death, the convirtum was 
qUMhed a» iilegat, because inroaHwtent with the tind- 
ittRi end a new trial ordered. 

Kemp, y,' ~ Tiiksk three ))risoncrs. of the 
aketr or cow-herd caste, have been convicted 
by the Sessions Judge of Ilehar of the offence 
of culpable homicide not amounting to mur- 
ctet — Sentence, ten >^ars’ rigorous imprison- 
ment, commuted to transponaiion under Sec- 
tion 59 of the Indian I'cnal Code. 

The Sessions Judge observes that the 
offence committed by the prisoners is cul- 
pable homicide not amounting to murder, 
ad by whkh death xoas causeti hav- 
mg undoubtedly been done xvith the ‘ inten- 
tion" of CiXustng such bodity injury as zra.x 
likely to cause deathi' How, on the face of 
tbla finding, the Sessions judge convicts the 
priaoners of culpable homicivie not amounting 
to murder, 1 cannot understand. 1'aking the 
Seaskms Judge's own account 01 ilte case, it 
id dear that the prisoners allowed their cat- 
tle to trespass on the deceased s field ; he 
very naturally remonstrated, and was abused 
for bis pains, the prisoners tauntingly lell- 
ing Wm tliat they would test the watch he 
kl^t over his crop at another c^portunity. 
At night, while the deceased was asleep on 
a mlted platform in his field, the prisoners 
gnd others, without a word, him 


with heavy sticks, and cruelly mauled him. 
On his sav ing that he knew them, they agdn 
set upon him. The man died from the 
effects of these injuries. The medical offi- 
cer deposes that the body of the deceased 
was covered willi lacerated and contused 
wounds. All these facts the Sessions Judge 
fully admits, and he describes the beating 
as “ shameful,'’ and yet he convicts of cul- 
pable homicide not amounting to murder. 

There are no circumstances showing that 
the prisoners received any provocation ; on 
the contr.iry, premeditation may be fairly 
presumed from their acts and conduct. In 
short, there is no extenuating circumstance, 
nothing to bring the offence within any one 
of the cxcci>tions which reduce their crime 
from murder to culj)ahle homicide not amount- 
ing to Hiiirder. The finding and sentence 
of the Sessions judge do not meet the offence 
of which the prisoners have been guihy, and 
the conviction is illegal. 

As a Court of Revision, I would direct that 
a new trial take ]>lace. The indictment must 
he amended, and the prisoneis must be called 
upon to plead to the graver offence of “ mur- 
der‘' under Section 302 of the Indian Penal 
Code. The accused ntqy be permitted to re- 
call and examine any witnesses for the pro- 
secution who may have been examined in the 
first trial ; after this is done, the Sessions 
Judge will pass a legal sentence. 

The papers mubt be laid before Mr. Jus- 
tice Seton-Karr. 

Seton-Kat r, J- X concur ; the pri.soners, 
being the aggressors, go away at 4 p.m., 
and return six hours after 10 p.m. or ro, and 
deliberately .set upon the deceased. 

There can be no pretence of want of pre- 
meditation, heat of p.ission, or .sudden quarrel, 
so as U) bring the charge down to less than 
murder. What the evidence disclo8e.s is mur- 
der, and nothing less. 

The prisoners must be called on to plead 
to the graver charge, and I think, under 
Section 405 of the Criminal Procedure Code, 
that we ought to order a new' trial, and 
that all tlie witnesses should be re-exam^ 
ined. 

* Tlie late trial h quashed. 
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The 14th December 1865. 

Present : 

Tie Hon'blc F. B. Kemp. W. S, Seion-Karr, 
and L. S. Jackson, Puisne Judges, 

Murder. 

Qvicen versus Pooshoo and Haurriah. 

'^ 0 mmiiteid hy the Officiating Joint Afttgistntte, 
and tried by ike }iessions Judge af Rungpvre, 
on a charge 0/ cutpable homicide ttoi amount- 
ing to murder. 

Held bjf th« majority that, when tour men lieat 
.nother at intervals, and so severely that death ensues 
rom the injuries received, they must he presumed to 
lave Icnovrn that hy such acts they were lihrlv to cause 
«ath ; that, moreover, when these acts were \> hen 
bcre was no g:rave or sudden nrovtH'ati»m, or n<» *iuchlcn 
?jfht or quarrel, the offence which they havi* Ci»mm(tted 
' tnitrder ; and that the offence of murder is not udiuvd 
Xt culpable homicide not ainountiii}* to murdei Vty the 
Jbs«nce of intenlnm to lause death. 

Setofi~Kar$\ J. I am not term this tasc 
. very siitisfactory one, ami most it*ruriiih 
cannot alVirm the vonsicuon for culpiil»lc 
lomicidc not aniountin*^ to immlor. 

That the deceasfti liooillioo ^ias hcaien 
yy the prisoners seems, however, cle.o. foi 
,wo of the prihf»ners admit having assaulted 
,hc deceased. Hut the eauM* of (he :Ut;u k 
loe« not appear very clearl\ niride out. 

There is no evidence to any criminu! in - 1 
.riguc i)elvv(‘cn Phoohtionee, the wife of the 
irisonerSaifoollah, ami the deeeased H(K»dhoo, 
Boodlioo, the decea.sed, and rof)shoo. who, 
trangc 10 s;u'. is one <d‘ the ass.mUinj; 
prisoners, had, it i.s said, taken tijc woman 
’^hooimonee away, ami lioodhoo, it woiihl 
eem, had joined him when in her company. 
This at least is liie wife’s story, wh(j says. 
jKwever, that lV)oshoo was merely going 10 
escort her to her mother’s house. 

Then B<xxlh<K), it would seem iiy senne 
yi the accounts, irad, on the jiiglii when he j 
met hia death, gom* 10 Uar house of Sai- 
'ooilah, where either Poosiioo taxed lioodlwx) 
with giving liim a l)avl name, or Ho<Kii»oo 
made the .same charge .ig.iii.st S.tifo<>llah, 
However this may he. tfic witnesses all 
say tirai liie four prisoiters heal Ujc deccaseil 
whh tfieir hands, or w ith a ruler, or a baton, 
yet, tti spite of this, wc arc loid that th«: 
prisoners ap|>earc<i to iiave regretted what 
they had done, to have offered iifx>dhoo 
some rice to eat, and then to have estoried 
^m home. On liis way home, he apj>cars 
suddeidv to have Ixxrome faint and unal>!e to 
walkf when Saifooliah, the prisoner No. 103, 
is said to have taken him on his back, and 
Ip have got him near home, tvhere his Ixnly 
was found the next day. 


I'he cause of death is stated by die nadve 
doctor 10 have been congestion of the mem- 
branes of the brain, caused, in alt probability, 
hv a !>k>\v. Tfie muscles of the back too aie 
siateii to liave iK*en untuiturallv congoitod, 
apparently by i»iows from the fist.*' I would 
not l>e iiKiineti tt) lay very mtich stress OH 
this evidence, excejrf as showing that death 
wa.s prolvaidv iiue ii> violence. 

This accoimi tallies with the evidence iot 
the as.sauii. hut 1 <lo laa think that w^e cam 
fairly sax , on this evidence, that the prisoners 
used violence with the kuowletlge that it was 
likely to anise, but without any intenlion to 
cau.se, dxMih. 

Death was noi, M ;\]ipears to nH% w'ithin 
the knouleilge of the prisoners, nor was 
it the natural evt*n piohal>le consequence 
of their acts. If they left off beating the 
man. and otlere^l liirn rice which he refused, 
and if he was then able 10 walk .some part 
of till- way borne, I di; not think that the 
latter pari o! Sectiem 304, above quoted, 
van U*gally apply. I would alter the con- 
xiiiioii to om for hurt umlcr Section 333, 
.ntd senteme 10 one x**;u s rigorous impri- 
sonment. ami u>'» rupees fine, or three 
iTionihs in ailiiition. oi it migin he said that 
th'* offeme tails within the category ol griev- 
ous hurt, hut heyf)nd this I cannot go. 

'rile gist <)i iIk* offence, it seems to me, 
lies noi .so imu h in the violence of the beating 
a.-N in the fiu t llial /'our fuen set upon one 
man. Hul it seems lo me tpiite imjiohsible 
on (he evidmue to .sat legally that death 
wa.s tonieiiq>late<l, or within the knowledge 
of any of the four assailants. 

'rhe papers must go to Mr. ju.slice Koinp, 

Ktifip, y 'J'hese fotir prisoners were 
(omiiiiuml on a charge of culpahie bomb 
cidc not amounting to inurdtT. The Ats- 
sevsors ami the Sessions Judge of Kung]»ore 
have convicted the prisoners of the said 
offence, and the M‘nU*nc;e jiassed is five years’ 
rigorous iiiipri>x)nrnent on each prisoner. 

My 1 carried colleague would convict of 
“hurt, Section 323 of the Indian Penal 
C ode, and the sentence proposed by him is 
one year's r»gorous impri.sonmeni, and afineof 
100 rupees ; in default of payment, further im- 
prisonment fur three months. 

i cannot concur. Saifoollah and Boodboo 
arc two brothers. 'I'be wife of the former, 
the witness Phooimonee, appears to have 
left her hushaiurs liouse in com})aiiy with 
the deceased by name Boodhoo, and the pri- 
soner Pooshoo. The woman was taken to 
tlie house of the maternal grandmother of 
ibe deceased, ^ui sotiie of het ckHfhes wees- 
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IV# taken with her. It is said that the woman 
was not treated well by her husband, and 
that she wished to visit her mother’s house, 
but was prevented b)' her husband from 
doing so. At all events, there is no evidence 
of any criminal intrigue between the de- 
ceased and the wife of the prisoner Saifoollah. 

The ]>risoner Pooshoo, it appeans, was un- 
able to keep the fact of the abduction of the 
woman quiet, but began to talk about it in 
the market-jdaces. This led to the discover)’ 
of the woman, and she was taken back to her 
husband’s house. PoosIwk) and the deceased 
went, or were called, to the hou.se of the 
prisoners Saifoollah anti Boodhoo. Pooshoo 
appears to have taken the part of the injured 
husband, and to have accused the deceased 
of getting him a bad name by accusing him of 
the abduction of the woman ; the tieccased 
recriminated and atcused Pooshoo. lie this 
as it may, it is well provetl that the four 
prisoners, Saifoollah, Btxxlhoo. Pooshoo, anti 
Haurriah, set upon the tleceasetl, and cruelly 
beat him with their lists and with a baton, 
and a wootlen kurum or patten. When they 
fountl that they hatl gone too far, they offered 
the decease<i rice to eat ; but, as may be w’cll 
imagined, he was not in a state to accept of 
their offer. I'hev then look the tleceasetl 
with them, and were proceeding towards his 
house, when the tleceasetl became faint ami 
unable to walk. Upon lliis the prisoner 
Satfrx>llab took the tleceicsetl upon his back, 
and carried him to a place near the house 
of the witness Marce Bewah. where thc\ 
left him in a emhoo licit! ; all this took place 
at night. The hotly of the decea.sed w as- 
found the next morning in this field. 
The {X)Iice tv|>orteil that there were marks 
of blows on the botly from the abdomen 
iijiwards. 'Phe mctlical officer deposes that 
there was ct)ngestion of the membranes of 
the brain, causetl in all probability by a 
blow ; that the muscles of the back, of 
both side.s of the chest, of the skull, anti 
of the face, were unnaturally congested, 
apimrently from blow s with the fist ; that 
the organs were healthy ; and death was 
caused by violence. 

It is clear that the tieccased was cmelly 
l>eaten by the four prisoners, and that his 
death was caused by that beating. The 
c\idence of the female inmates of the house 
of Uic prisoners Saifoollah and Boodhoo, and 
of the neighbours, jirovcs this. When four 
men set upon another, and beat him iinmcrci- 
iiilly, and at intenals, it must, 1 think, be 
adtiiitted that they must be presumed to have 
liuoim that by avu they likely to 


cause death, and this much the Sessions 
Judge admits, but he adds that the prisoners 
did not intencl to cause death. Now, the of- 
fence of culpable homicide is not reduced 
to that of culpable homicide not amount- 
ing to murder by the absence of intention 
to cause death. There is, as observed by Mr. 
Justice Loch (in the case of the Queen 
vs. Bhadoo Poramanick ; see Sutherland’s 
Weekly Reporter, Vol. IV., No. 8, November 
1865, page 24, Criminal Rulings), no such 
exception amongst the five Exceptions ap- 
pended to Section 300 of the Indian Penal 
Code as “ want of intention.” 

In this ca.se, the acts of the prisoners 
show that they knew- that they were likely 
to cau.se death : they have, therefore, com- 
mitted the offence of culpable homicide as de- 
fined in Section 299 of the Indian Penal Code. 
There was no grave and sudden provocation, 
for the woman hatl returned home, and the 
husbantl Saifoollah says that he intended to 
complain to his /.emindar ; the expense appears 
to liave deterretl him from doing .so. There 
was no siuklcn light or quarrel, and the 
attack by four men upon an unarmed and 
elderly man was both cowardly and cruel. 
There is. therefore, really nothing to reduce 
the crime from culpable homicide amount- 
ing to murder to culpable homicide not 
amounting to murder. 

Being of opinion that, on the evidence 
before the Court, the prisoners should have 
been convicted of murder, 1 woultl, acting 
as a Court of ReviMon, ijuasli the trial and 
coiiNiction, and direct the Sessions Judge to 
nmeiul the iiuliclmenl under Section 244 of 
the Code of Criminal Procetlure. The pri- 
soners must he arraigned on a charge of mur- 
der. After pleading to that graver charge, 
they may he })ermitted, if they require it, to 
examine the w itnesses for the prosecution ; on 
the complolion of the trial, the Sessions 
judge will ])ass a legal sentence. 

I'he offence of “ hurt*' is thus described 
in the Penal Code : “Whatever cau.ses bodily 
pain, disease, or infinniiy to any person, 

IS said to cause hurt.” In the present case, 
four men beat another sf) severely that death 
ensues from the injuries received; such an 
offence is clearly something more than “hurt/* 

The pajwrs must be sent to a third Judge. 

Jaekson, y,— \ concur in this view’. The 
case appears to fall within the 2nd Clause 
of Section 300 of the Indian Penal Code. 

Let the proceedings be quashed, and the 
n^ord be returnetl to the Court of Session 
with directions as proiX)sed by Mr. Justi^o 
Kemp. 
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The i6ih December 1865. 

Present : 

The Hon'blc K. H. Kemp» L. S. Jackson, and 
G. Campbell, Puisne yudf^es. 

Murder. 

Queen versus Sheikh C'hoollye. 

Committcii by the Joint Mn^^isirtitc of Monghyr, 
and tric'd by the Se<sions J udf^e of Hhagnl^ 
pore^ on a chorjre o f pnnrder. 

Held by the tTiaj<»rity (CainpbeU, |., dissentinjr ) that, 
if a man istrike<i« anothoj tm the with a slick when 

he t& asleep, and fractures his skull, knowltrdijo of likeli- 
hood of rausin)? death must l.e presumed ; and that, if 
none of the K\cepUt)ns under Section ,too of the Henal 
C<»de are pleaded oi prohahU*, the offence cmninitted is 
murder. 

Campbe/I, y.— Tuis is one of those cases 
which rai^e questions as ref»an1s the dislinc- 
lion belween munler and offences of a second - 
an* degree, which have not yei been very 
well .settletl under the I'enal Code. 

The asse.ssors woiibf convict of culpable 
homicide only ; the Judge cornicts of mur- 
der. I am always averse to construe loo 
harshly the tlehniuon of murder, under which 
the haniLs ot the Judge arc, as it were, tied, 
and he must pass a very severe sentence, 
whatever the circumstances of the particular 
case. Wherever there is rea^onahle room for 
doubt, whether the ofTence ttiines under the 
major or minor class of criminal homicide, 
I would give the piisoner the bei>etii of the 
doubt, and t/iiit without defeaiing justice : 
for the Code cnaldes the judge to pass for 
culpable homicide e\erv sentence from the 
lowest to the highest .sort of death, accord- 
ing to the cuc uinstanc t > of the case : and. in 
doubtful cases, or such as tall near the line, 
death would never be inllicred even on a con- 
viction for rnunlcr. In this instance, the 
Magistrate was certainly wrong in bluntly 
asserting, as a fact, that there was a sudden 
quarrel Ubai not being proved », and also in 
narrating the first quarrel an<l sul)se(}uent 
assault as if they were ail one scene, instead of 
two separate scenes or acts separated by a 
distinct interval. (Jn the other hand, the 
Judge seems to me to treat the case too much 
as if it were only for the prosecution to 
prove the homicide^ and for the prisoner to 
prove an exception if he can, failing which 
he must be convicted of murder ; and also 
scarcely sufikieiiily to draw the distinction 
between an act done with the intention of 


causing such Injury ati is in fast likely h 1WL WT* 
eause death tcoustituting culpable homicide), 
ami the same offence with tlic addition of 
knowledge of the likelihood of death on the 
part of the offender, or a dl.^tinct intention 
to cause a specific bodily injury, such as in 
the ordinar}' course of nature must cause 
death, either of the two latter cases amount- 
ing to murder. As respects the exceptions, 
it seems to me that we cannot throw* en- 
tirely on the prisoner the whole onus of 
proving the exceptions ; that it is for the 
jtrosecuiion to make out a case of murder ; 
that it is a homici<le not coming within the 
exceptions ; ami that, if. without {)OHitive 
proof, the circurnsiances are such as not to 
.shut out the hvjxxlhesis that one or other of 
the exceptions may have existed if all the 
facts had been knowm, and to render such a 
hypothesis not itn probable, the prisoner may 
have the benefit of any reasonable doubt. 

Now. In this case, the Judge .seem.M to discard 
the evidence of the old woman, with respect 
to the statements of the tlcceased. as not sup- 
ported by the other witnesses, and not reli- 
able. \Ve are, therefore, in this situation, 
that we know* nothing of the immediate 
origin of the assault. Hut the circumstances 
of the previous quairel, ami the relations of 
the parlies, arc not sm h as to have rendered 
it probable to the mind of the assessors that 
there was a wilful and premeditated attack. 
iVissibly, therefore, the tonjccturc that there 
must have been a renewed and smhien quar- 
rel may not he without foundation. Again, 
on the other point, there can be no doubt 
that, if the prisoner intended to fracture the 
skull of the deceased, and no smiden ({uarrel 
tonld he reasonably prestimcd, the Judge 
would be right in (onviriing him of murder, 
lint was there any intenlion to fracture the 
.skull, or inflict such other injury necessarily 
m<»rtal in liic ordinary course of nature ? 

Tlie assessors evidently think not, and it is 
important to see the nature of the w*ea|>on 
u.sed. A man who u.scs a gun or a sword 
may be presumed to intend mortal injuries, 
or to know* that they are likely to result. 

But a latiee \% a wide world. It cannot l>e 
said that every* blow given with every lattee 
i.s intende i to inflict a mortal injury. The 
Magistrate distinctly .Mates that the lattee 
was. a light ** lattee, and, as the Judge docs 
not say to the contrary, I must presume it to 
be so." 

Here, then, are two men of low condition, 
with no serious or deep-rooted enmity, but, 
on the contrary, relations and neighbours, I 
^ may say chums. They have a quarrel about 
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IV^ a petty matter* which, for the moment* 
snbeides. The curtain drops, and they are 
left alone. When it is raised a little later, it 
ii found that one of them has struck the other 
on the head with a light la/ief, by which it 
turns out that the skull is ftacturod. and 
death after some time results. Setting aside 
the pfol>al)ility of a renewed sudden f4uarrel, 
it seems, on the whole, to me that, while the 
prisoner, wlio so use<l his laifee, intended to 
cause an injury of which death was not an 
improbable or unlikely result, and is therefore 
auiUy of culpable homicide, there is room 
tor doubt whether he eitiier knew and felt at 
the time that death was likely to result, or 
had any real intention of fracturing the skull, 
or causing an injury mortal in the ordinary 
course of nature. On the whole, then, J 
would give the pri-soner the benefit of these 
doubts, and would consider him guilty of 
culpable homicide only. 

If that be so, seeing that the /a//ff was a 
light and the ofTcncc not of the very 

worst character of its kind ; in fact, hx^king on 
the death as not so much a necessary as an 
unfortunate consc<jU€nce of the prisoner s ac t 
in glriking at the deceased, I would com- 
mute the Bcnlence to ten years’ trausporl- 
aiton. 

Jarksofi, 7 ' ^ regret that 1 cannot concur 
with my learned colleague. 

It seems to me certainly the business of 
the prosecutor to prove the c ircuniKlances 
which ordinarily constitute, uuiler Section 
300 of the Indian Penal CVxlc, tlie offence of 
murder, and for the prisoner to prove the 
circumstances, if any. of exceptions which 
take the case out of that category. 

In tlris case the deceased and the prisoner, 
who were cousins, an<l lived in the same 
homestead, had a dispute with high words 
in Uic evening relative to a cattle-trespass, erf 
which the circumstances are not clear, but. 
according to the prisoner's own statement. 
U was his cattle which ha<l injurcvl the dc- 
oeaiMMil‘s crop. 

Some hours later, when the other inmates 
were asleep, and the brother of the deceased 
was watching his own crops, an outcry is 
hetird, the deceased is found with his skull 
iractured. a latUf on the ground, ami the 
prtaooer near at hand . The deceased at once. 
In presence of the prisoner, declares that the 
lirisoncr has infikied the blow, ami live 
wounded man dies of the injury within three 
duya. The prisotver makes no defeme, hut 
the absurd statement that deceased had fallen 
Upon Im head. 

The oooclUBvcvn to which the e^Hdeoce fo 


my opinion points is, that the prtaoner struck 
the deceased as he lay sleeping in the ve- 
randah. 

It does not need the heaviest description 
of lailee to fracture a man's skull with a blow 
as he lies sleeping. 

I find it difficult to come to any other con- 
clusion than that the prisoner intended to take 
life ; that at lea.st he had the intention of 
causing such bodily injury as was sufficient, 
in the ordinary course of nature, to cause 
death, appears to me unquestionable ; and, es 
no circumstance of exception is pleaded or 
even probable, the prisoner has committed 
I murder. 

If the Judge had passed a sentence of 
death, I am not sure that I should have re- 
fused to confirm it. Let this go to a third 
Judge. 

Kemps y. — This case has been sent to me 
owing to a difference of opinion between 
rny learned colleagues as to the grade of culpa- 
ble homicide of which the prisoner has been 
guilty. 

Mr. Justice Campbell would convict of 
culpable homicide not amounting to murder 
(Section 324. Indian Penal Code); Mr. Jus- 
tice T-. Jackson of culpable homicide amount- 
ing to murder (Section 302 of the same 
('ode). 

The Assessors were of opinion that there 
is full proof that the prisoner Chool lye struck 
the deceased with his latfecs but not with 
the object of killing him, only as a punish- 
ment for. as observed by the Assessors, if 
he wished to kill him. he w^ould have struck 
him more than one blow\ Hence culpable 
homicide is proved." 

The Sessions Judge finds on the evidence 
that the prisoner suddenly, and without any 
immediate provocation, struck the deceased 
a blow on the head with a stick (not a heavy 
one) which fractured bis skull, and he died 
on the third day. The Judge is of optn'MMi 
that the offence comes within the 3rd Clause 
of Section 300 of the Indian Penal Code, and 
that a blow which fractures the skull across 
transversely in two lines must be deemed lo 
be sufficient in the ordinary course of naiure 
to cause death . 1 ' he J ud ge convicts of fwlpa 
ble Itomicide amounting to murder, and tma- 
tences the prisoner to trana^rtation foif 
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The prisoner and the deceased were cousins 
living in the same homestead. It appears 
that, on the evening of the murder, the two 
had high words in the matter of a cattle tres- 
pass — a frequent source of disputes amongst 
the agriculturai communin . I'he prison- 
er appears to liave been in the wrong. At 
night, when the deceased was as!eej). and, 
as far as the evidence shows, without a re- 
newal of the quarrel, nor under provocation, 
the prisoner struck the deceased with a 
on the temples. 'I'he Civil Surgeon deposes 
that there were two fractures running parallel 
to each other : that there was a large effusion 
of blood on the brain, which was the cause of 
death. 'I’he surgeon further says th.it the 
stick produced in <.'ourt, which is described as 
having a knob at the end, was a weapon with 
which the injuries he ob.servcd might have 
been inflicted. 

'Fhe jirisjner ])lc:ids not He does 

not raise ilu plea^f provocation ; nor dot's he ! 
seek to extenuate his crime by urging any 
of the mitigating exceptifuis which under the 
Code would lead to rediu<* his off<*m <* to 
culpable homicide not amounting to murder : j 
had he done so, th<‘ onus of proving such miti- 
gating circumstances vvouhl most umloubl- 
edly have been upon him. Hut h<‘ simply 
denies, and avers tint the deceased f<*ll tlowii 
on his head, and thus he met his d«. alh —u 
story which is most improbable, and wholly 
unsupported by any evid«.*nte. 

As to the offence of which the [irisoner 
on the evidence h is been guilty. When a man 
strikes another on the head with a stick, 
W’hen the other is asleep, and conse(|iienily 
lelpless, and fractures his skull in two [)!.iceH, 

think it may be fiirly siid that the act was 
done with a knowledge that it w as hk»'ly to 
:au$e death : such act, ihen fore. comes wiih- 
n the definition of culpable liomicide as laid 
down in Section of tin* Iiulian Henal 
Code. 'Fhe nc-xt ijuesti »n is whether such act 
:omes up to the definition of culpable horni- 
;ide amounting to murder as laid ilown in 
Section 3CX5 t I think ihit it does ; for the 
ct w^as clearly done with the intention of 
:au$ing such bodily injury as was sufficient in 
;he ordinary course of nature to cause death. 

None of the exceptions appended to .Sec- 
Jon 300, which would take the offence out 
jf the categor)" of murder, exist in this case, 
HOT are any pleaded. Finding, therefore, 
.hat the prisoner is guilty of the offernce of 
nurder, I concur with Mr. Justice Louis 
ackson. The sentence passed by the Ses- 
sions judge is confirmed, and the appeal 
iismissed. 


The fist December 1865. 

Prtsent : 

The Hon'ble F. B. Kemp and W. S, Seton- 
Karr, Puisne Judges^ 

Abetment— Errors in proceedings— A|iptU«tt 
Court (Powers of). 

Queen versus Ramnarain Josh and others. 

Committed by the Magistrate, and tried by i^0 

Sessions udge of East Hurdwan,on a charga 

of grie^^ous hurt. 

IIkli) that the privoner* ctnild not be convicted of 
abetment of j^rievous hurt, and of abetment of riot, after 
having been convicted of both chargea ati prtncipala. 
As. however, the evidence credited i>y the Jury was 
held bv the High ( omt to support a conviction of cuU 
p.»blc homicide, and us the prisoners, even on their con- 
viction on the lessei charge (d gnev<»us hurt, might have 
been sentenced to a muidi heavier punishment than had 
been passed on them, their punishment was not reduced* 

\Vk have heard the arguments of Mr. 
Paul against the conviciloii of the prisoners 
in this ca.se. ’I'hey have been sentenced bjr 
the Ju lgc of Hurdwan to periods of impri« 

I .somneiii, aggregating from nine to five years, 
on four coutiis, viz., lor grievous hurt, and for 
rioting, armed with deadly weapons, as well 
us tor abetment of both these offences. 

Mr. Paul contended that his clients had 
been actpmted of the graver charges of 
murder and culpable homicide not amounU 
ing to murder ; and he urged that there was 
no evidence to smstain the ctmvictions on iho 
charges mentioned alnave. lie also pressed 
it on us that certain of the pri.soners, Mook- 
lararn and Kheiro, had been convicted of 
grievous hurt, although they were grievously 
w'ouniled themselves. 

Mr. Paul also contended that there had 
hc'-n a misdirection on the part of the Judge 
as regards the coimi of riot, in saying that 
the “riot was admitted by both parties;'* 
and he further contended that, as the Jury 
did not find which party was the aggressor, 
and which version was true, there wa.s liter- 
ally no evidence for the conviction on the 
seventh count, 7 dz„ that for rioting, for the 
evidence on either side w'as to the effect that 
the opposite party was the aggressor, and 
not that a mutual stand-up fight had taken 
place. 'Fhis being discredited, no other evU 
dence remained. 

We have given these arguments, which 
were plausibly and ingeniously urged and at 
some length, every attention, but we are un- 
able to recognise their validity as entitling 
the appellants either to their acquittal or to 
any mitigation of punishment. 

Or. 34* 
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If the e^denee, aa laid bef<ire the Jury, 
was believed, as it certainly was believed, 
there was ample ground for conviction of 
the higher offence, and the appellants have 
been very fortunate in being convicted only 
of grievous hurt and rioting ; other men were 
grievously wounded, and one was killed, be- 
sides the two persons alluded to by Mr. Paul, 
and there were sufficient grounds for the 
jurymen to believe that the affray origin- 
ated not exactly in the manner described 
by either party: at any rate the Judge very 
fglrly presented this part of the case to them, 
and told them that they might believe either 
or neither version as they thought fit, and 
that they might accept a third version of the 
origin of the affray. 

In charging the Jury on the next count, 
the Judge, no doubt, meant that the actual 
fact of the affray was admitted by either 
party, though each endeavoured to make out 
that his adversaries were the aggressors. The 
Judge’s charge is extremely full, lucid, and 
dispassionate, and we cannot avoid the con> 
illusion that everything was properly put 
to the jury, and that they were fairly con- 
stituted judges of the credibility of the evi- 
dence. 

The appellants, we however think, should 
not have been convicted of abetment of 
grievous hurt, and of abetment of riot, after 
they had been convicted on both charges as 
principals; but it remains to be seen whe- 
ther their punishment should be reduced on 
this account. 

looking to Section 426 of the Criminal 
Procedure Code, we do not think any such 
raduclton called for. In our view of the 
case, the evidence credited by the Jur>» would 
st^>|>ort a conviction of culpal>le homicide, 
prisoners, even on conviction on the 
charge of grievous hurt, under Section 
$m6 of the Penal Code, might have been 
wmienced to a much heavier punishment 
than what has l>een passed on them. In our 
opinion, *nhe accused person ought on tlie 
cf^dence to have been found guilty " (Sec- 
tdon 4S^ of the ('Hminal Procedure Code) of a 
hOsvier offence, and they have not been ** sen- 
tenced to a larger amount of punishment 


than could have been awarded'’ lor that 
offence. On the contrary, looking to 
character of the affray, the appellants, to 
our thinking, have been ven' lightly dealt 
with, and have no claim to any mitigation. 
It is true that, on the substantial offence of 
rioting under Section 148, they could 
have been sentenced to three years’ imprison- 
ment. But the charge of grievous hurt, and 
the conviction thereon, would, as observed, 
cover much more than nine years, which 
is the maximum awarded to any one batch 
of the appellants. 

I’his ]>oint, and this Section 426, do not 
appear to have been noticed by the Court 
on the last occasion when this case was before 
them. 

VVe .see no reason for any interference, and 
reject all the apj)cals. 


The 22nd December 1865. 

Present : 

The Hon’ble F. B, Kemp), Puisne yudge. 
Culpable Homicide not amounting to Murder. 

Queen versus Kasseeinoddeen, Kurreemod- 
deen, and Resimuddeen, 

Committed by the Officiating Joint Magistrate^ 

and tried by the Sessions Judge of Tipperaht 

on a chrrge of murder^ &c. 

Intrif'uinp with a sister is sufficient R^ravc provocation 
to justify a conviction of culpable homicide not amount- 
ini;; to murder as a]e;ainst the brothers who, hudinf;; the 
deceased lyin|r with their sister in the same bed, ill* 
treated him, from the effects of which ill-treatment be 
died. 

The prisoners are three brothers. The 
deceased had an intrigue with their sister, 
the witness Paunubee. The brothers found 
the decea.sed lying with their sister on the 
same bedding, and, seizing him, drs^ed 
him from the bed. and ill-treated him, from 
the effects of which ill-treatment he died: 
the provocation was grave. I concur with 
the Sessions Judge in convicting the prisoners 
of culpable homicide not amountingtomurder, 
and 1 am not disposed to interfere with the 
sentence. 

Appeal rejected. 
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The stii December 1857* 
Prtuni: 


Lord Wenslcydalc, T. P. Leigh, Sir E, Ryaii, 
and Sir \V, H« Maule* 

Supctm Conrt of Cakiitta (Criminal hiria- 
dctioa ofHO Oeo. I V„ c. 74* tectioii $6 (Cw- 
•Imctioo oO^rimifiat offences committed in 
two idaces—Limits of the E* 1« Co.*a Char* 
ter. 

On Appeal from (he Supreme Court at 
Fori WtlUam. 


Nga lloong and others 


versus 
The (Jueen. 


h«ction 5^ ot the Sututc <> Ge«. IV , c. 74 (appi)- 
inp and extendm^r to th« British t«rritorir« in India 
the pro^iMons then recently made for Kngtand nith 
reapect to ufTeiicea committed in ti^o different placen* 
or partially committed in one place, and accom* 
pIKiwd in another K applies only to the ca*«cs of 
pers'ms amenable to the Supreme Court at Calcutta 
oeginnintr to commit offences in one place, which arc 
afterwards completed tn another, and not to a case 
where the persons committinif the offence were not 
amanablc to the said Court, and where the whole 
offence which has been committed wa« within one 
lurisdietton* 

Ihe term ** within the limits of the Charter of 
the said United Company” construed to mean 
within the limits of the irmdtne Charter of the 
E.rco. 

Their Lordships in this case have had an 
opportonicy of consulting the arguments in 
the Court of Calcutta, which are ably and 
perspicuously stated by the Chief Justice 
and Mr. Justice Bailer on one side, and by 
Mr. Justice Jackson on the other. They 
have beard as well eveiy argument which 
could be advanced, either in favor of the 
conviction, or agauust it, at the Bar ; and, 
having formed their conclusion, and enter- 
taining no doubt upon the question, they 
think it would be improper to create any 
further delay for the purpose of considering 
tUs case. They are all quite satined that 
the Judgment cannot be snpported, and that 
the conviction was wrong. 

The question In this case depends entirely 
upon Che oonatmetion of the 9th of George 
the Fomth, chapter 74, and of the 56th 
S ect i on of that Act, taken in oonjunctioii 


with die pteumhle. Now, them Is noddl^ 
more dear than that, with respect to me ^ ^ 
criminal law, the construction Is always to ^ 
be strict ; and, potting a strict construction 
upon the 56th ^tion of this Act, we have 
no doubt that It was not meant to apply to a 
case d this kind, but that, in the first place* 

It extends only to persons who were otherwise 
amenable to the criminal iurisdiction of the 
Court at Calcutta, who are the persons de* 
scribed in the ist Section ; and that, by the 
language of the Section in question, It applies 
only to cases in which the felony or crime 
has been committed, by persons who could 
commit that crime, partly within the juria* 
diction, and partly without. 

The object of the Statute, as appears 
the rectul, was for the purpose of applying 
and extending to the Briush territoiles in 
India the same provisions as had been re- 
cently made for England with respect to 
offences committed in two different places, 
or partially committed in one place, and ac« 
complished in another, which provisions had 
been the subject of a recent enactment In the 
9th of George the chapter 31. The 

preamble describes that to have been the 
object of the Statute ; and there can be no 
doubt that we most consider the preamble aa 
a key to the construction of the Statute, 
though it nould not, of course, control every 
provision; for we very often find that the 
subsequent provisions of a Statute extend 
beyond the limits of the preamble. 

'Fhe Statute goes on to say that the object 
being that the alterations should be ex* 
tended to the British territories under the 
Government of the United Company of 
Merchants of England trading to the EaiX 
Indies,'* it therefore, enacted that the 
Act ” shall extend to all persons and aJl 
places, as well on land as on the high seat, 
over whom, or which, the criminal jurisdic- 
tion, of any of His Majesty’s Courts of Jus- 
tice, erected or to be erected within the Bri*^ 
tish territories under the Government of the * 
United d^mpany, does, or shall hereafter, ex- 
tend.” Now, that ClaDse clearly shows that 
the object of the Statute was that it should 
apply to such persons. The SolicHor-Ge- 
neral says that the word ** extend” is not 
to be construed to confine it to such peraoni, 
and that it is not to limit the jurmtetion* 

But the word ** extend ” is to be explained 
by the preamble, which autes the object at 
the Statute to be to extend the recent enacts 
menta of the Act which » In force to the 
£aat Indies, and ihe word extend” is to 
be read the same as if it were ^ apply.” 
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IV# Then we must consider whether the 56th 
Section applies merely to those persons* or 
whether, as the Chief justice and Mr. Justice 
BuDer have stated, it extends beyond the 
preamble, and applies to an offence com- 
pletely commuted within the limits of the 
Company's IVading t'hartcr, but not within 
the limits of Calcutta. Now, readini^ that 
Claii'ie, we think that there is really no 
difficulty in saympf that the sole object of it 
was that it should apply to offences partially 
commiued in one district and completed in 
another. Fhe words of the (Clause are : 

'Fiiai where any person bein'.? feloniously 
stricken, poisoned, or otherwise hurt" —the 
word “ tcloniously” seems to show that it 
was meant that, at the time when the person 
gave the original stroke, he was a person 
capable of comniilting felony at any place 
whatsoever, either upon the land or at sea, 
within the limits of the Charter of the said 
United Company, shall die of such stroke, 
poisoning, or hurt at any place without 
those limits ; or being feloniously stricken, 
poisoned, or otherwise hurt at any place 
whatsoever, either upoti land or at sea, shall 
die of such stroke, poisoning, or hurt, at any 
place within the limits afon^said, every 
offence committed in respect of any such 
case, whether the same shall amount to the 
offence of murder or ot manslaughter, or 
of being accessory before or after the fact 
10 murder or manslaughter, may be dealt 
with, entjuired of, tried, determined, and 
punished by any of llis M ijesty s Courts of 
Joslice w'ithin the British territories under 
the Government of the said United Com- 
pany, in the same manner in all respects as 
if such offence had been wholly committed 
within the jurisdiction of the Court, within 
the jurisdiction of which such offender 
shall be apprehended or be in custody." 

One question raised before us by the 
learned Counsel for the appellants is as to 
the meaning of the term •• within the limits 
of the Charter of the said United Company, " 
On that point, I believe, their Lordships have 
not the slightest difficulty. Those words 
arc to be construed in the 'same way as they 
arc ttwd in the Statute of the ihih of George 
the Third, to which this Statute forms an 
addition, 'i'hcy arc to be construed to mean 
vithin ilic limits of the Trading Charter of 
the Company. So far, therefore, as regards 
tht place of committing the offence, this was 
M offence committed within those limits, 
and the Court had in that respect jurisdic* 
tidn* But the words 01 the Section do not 
triply to entire offences l>egun and com- 


pleted within the jurisdiction, but to those 
partly committed within, and partly without 
which are put on the same footing as if they 
had been “ wholly 'committed within the 
jurisdiction.*' It is perfectly clear that the 
term “ wholly *’ shows the intention of the 
Legislature to be. that the Section shall apply 
only to that description of case ; and it can- 
not have the sense of “ actually committed" 
put upon it, as is contendcvl on the part of 
the Crowm, without doing violence to the 
worths. Therefore, it appears to us. pro- 
ceeding upon the ordinary rules of the con- 
struction of penal enactments that the ob- 
ject of this Section was merely to apply the 
improvement of law', which had lately taken 
place in England, to the case of persons, 
amenable to the Court of Justice at Calcutta, 
beginning to commit offences in one place, 
which were afterwards completed in another: 
that it does not apply at all to a case of this 
kind, where the persons committing the 
offence were not amenable 10 the Court 
of Calcutta, and where the whole offence 
which has been committed was within me 
jurisdiction. 

'I'he Court are confirmed in their opinion 
as to the meaning of the Statute, with respect 
to the persons to whom it is applicable, by 
the last Clause, the i27lh Section. It is in- 
troduceti at the end of this Statute obvi- 
ously with the purpose of showing what c^ass 
of persons were liable to the provisions of 
the Siaiuie, and it extends the liability of 
persons to the jurisdiction of the Courts 
beyond what it had been before, 'fhat Sec- 
tion enacts : I'hat all persons, whether 

British subjects or others, employed by or 
in the service of His Majesty, shall be held 
subject and amenable to the criminal juris- 
diction of His Majesty’s Courts of Justice, 
erected or to be erected within the British 
territories under the Government of the said 
East India Company, in the same manner as 
persons employed by or in the service of the 
said Ignited Company are now by law sub- 
ject anti amenable to the said jurisdiction. 
Before that Statute, British subjects properly 
designated as British subjects, that is, Bri- 
tish-born subjects, and persons in the service 
of the East India Company, were liable 10 
the jurisdiction of the Court of Calcutta ; 
persons not in the employment of the East 
India Company, but in the employment of 
His Majesty, were not so liable. This 
Statute extends the liability to those who are 
servants of the Crown ; and that provision, 
finding its place in this Act of Parliament, 
raises, in their Ixirdships’ opinion, a strong 
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tnfeTeiice that the Statute was meant to apply 
to no other persons than those who were 
liable to the jurisdiction of the Court of 
Calcutta, to which the last Clause makes a 
considerable addition. 

Therefore, looking at this Act of Parlia- 
ment altogether, their Lordships have not 
any doubt what the object of that Statute 
was : it was only to apply the law which 
had been lately enacted in khtgland, as to 
an offence parily committed in one pan and 
completed in another, to the Kasi Indies, 
and not to make a new enactment rendering 
persons liable to punishment for a complete 
offence, who w'otild not have been liable 
i^efore If the result of our df'ci'-^ion <houl<l 


be, that those appellants are to escape from 
justice, we shall regret it; but that is a 
matter which cannot influence our judgment. 

If the Mofussil Court has no jurisdiction 
now, by virtue of the East India Company's 
Regulations, to dispose of thi.s case, they 
must escape justice ; but we are not, in any 
way, to alter or construe differently the rule’s 
of the criminal law in consequence of the sup- 
posed justice of a pariicul.tr case. The rtiU 
is. that that law is to be strictly construed : 
and so constniing it. or even without that 
strictness, the construction of this 561I1 
Section appears to us to rCipiire us to pro* 
nounce in ta'.or of the appellant^. 






RULINGS OF THE HIGH COURT IN CRIMINAL CASES 


The 4th January 1866. 

Prnaii : 

The Hon ble \V. S. Scton-Karr. 

Evidence (Statement of prisoner). 

Queen versus Suneeehur. 

Committed hv the Magistrate, aud tried hv 

the Scssiofis Judge /y Patna, on a i/iarge 

of murder. 

The stat<Mncnt of a prisonn, whi’tliei ♦.aken us a con- 
fession or an examination, may !>e lereiNfil as eviilcnre. 

1 SEN'! for llic pajuMs in thisuiso, althoui^h 
there seemed vt ‘^reat do ihl whether the ap- 
peal was really in time, hecause there \'as 
something not ijuile clear in die Sessions 
Judge's cluirge. 

Rcail with the evidence, whicli has now 
arrived, the charge is ipiite (dear. 

The stalenienl of the jirisoner before the 
Magistrate is evideiue in this case, whether it 
were taken as a confession or a.s an examina- 
tion. Hi.s guilt is (juite clear from lliis 
statement indejiendent of other testimony. 

'File conviction an<i punishment are fairh 
sustainable under the SectioTis for cither 
murder or dacoity, and the prisoner deserves 
no Miiipalln, inasimuh as lie was admitted 
to in: Queen s ev idem e, ami then dcliheraleh 
refused to state what he knew. 

1 reject the ajipeal. 


sUttHl thorriNelves to ha\T heard, this slig'Ht error was Vol V* 
held not to amount to a iiiisdirectioo. 

I his seems to he an extremely clear case 
depending on the evidence which was, a.s 
tar A$ regards the prosecution, properly laid 
betore the Jury by the Sessions Judge. 

; I hc Sessions Judge should not, however, 
have made any remarks as to what the wit- 
nesses tor tlie defence slated themselvea to 
have heard. 

but this slight error does not, in any way, 
amount to a misdirection, and the case 
against the appellant mainly rests on the 
evidence for the prosecution, which was clear 
. enough, and was properly dealt with. The 
conduct of the prisoner Magon was wholly 
without excuse. 

'riiore IS no necessity to send for the pa- 
. pers. Appeal rejected. 


I he Kth January 1866. 

t 

Present : 

; I'he lloirble J. B. Phear and F. A. Glover, 

Amends— Unlawful compulsory labor. 

i 

Raiceah versus Phokmidce and another. 

Re/rfttd under Sett ion 4 '^4 of ActSXXV^ 
(f nS6f, and Circular Order No. /<?, 
dated the t ^th July 


The 4th lanuarv l8hf». Anu mb rannot l)r awarded in a case under Section 

i;4 of the iVna) Code (unlawful compulsory labor) 
Present : which 1 omes under Chapter XIV. of the Code of Crimi- 

nal Prf»redure. 

The Hon'ble W. S. Seton-Karr, 

It has been frccpiently ruled by this 
Misdirection by Sessions Judge. } Gourl that amends can only be awarded in 

! cases c onnr. ^ under Chapter XV, of the Code 
Queen versus Sheikh Magon. | of Crimiii.al Procedure. The offence with 

! which the party was charged was under 
Committed h the Magistrate, and tried hy j Section 374 orf the Penal Codt, and conse- 
ike Sessions Judge 0/ Dacca, on a charge | quenily coming under Chapter XIV. of the 
^ / f Procedure Act. 

^ grievous hurt. Magistrate was, 

Tiuwfb the Se$stoftt Judgv otiffot not to have made illegal* and the amount levied ftii 

toy remarks as to what the wntoesses for the defence awards mU8t be retttllOOd* 
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The 8th January 1866. 

Present : 

The Hon'hle J. B. Phcar and F. A. Glover, j 
Judges. ; 

Evidence - (as to character of bad livelihood of ; 
accused)— Report of Police Officer. | 

j 

Referred under Section .^'^4 of Ad RXV. of 
jS6i, and Circular Order No. dated \ 
the t slh July /<S’6j. j 

Queen 7'ersus Alum Sheikh. 


i 

A Magistrate should t?ike evitlenre ns to the general \ 
charartei of a person t harj'ed witn l>a<l livelihood, and I 
not convict him on the report of a police t)nicer which 
i« not cvulence except against the oftiter making It. 

Under ! 

Exlrait (para, j) of Letter Xo. fn^m . i : 

Me Ses'iions yu*l^eof}tnj\hahye, dated 
the Itdh Detrmhrr iSfi\. CUIDStlin- 

The Deputy Magistrate of .Seiaj- Stated 

gunge has convicted (he prisoner t i 

upon what is not legal evuleni e, •I'/xr., 
on a re[ioit of the polite oflirer of Sessioiis . 
Miithoora Station, whir h desrnhes the |ii(lere,\vc ! 
prisonei as a person ot inveleialely h.ul ' 
rhaiacter, who I'ves hv lohhery and Inc 

theft. I he police leport niny he per- DcpUlV 
fertly C'oiiert, hut the law leipiires (he tr j s"- 

Magistrate to take “ evidt nce as to (he « r « ’ 

general character ” of the person chaiged t r a i C .s 
with i»ail liv<‘lih<»od (Section 7 <|h), and prOCCcd- 
a police report is not “evidence of the ino’ji ;XS 
fact.s stated ihcMcin, «'\c» pt (Section : i^ ,, i 

154) against the police iiflliei who makes • * « “ 
it.” In the case of theft of wliich the and di- 

prisoner had been jireviouslv nmvieted, rcc t liilD 
no pirad of his general ch.iractet h.ad t , 
been adduced. should 

he think 

it necessary, to proceed against Alum .Sheikh 
according to law. 


for the purpose of satisfting himself as to 
the legality of the Magistrate's order, and 
the regularity of the proceedings before him. 
The result of the Sessions Judge's investi- 
gation was that he found no reason for 
referring the proceedings to this Court, but 
he took occasion to review the evidence in 
the case, and to express liis disajiprobation of 
the decision of the Magistrate, particularly 
as regards the view which the ^Magistrate 
took of the coinplaiiuint’s conduct. The 
Sessions Judge did not, however, attempt 
to inter fert* with the Magistrate’s order. 
We are now asked to declare that the 
.Sessions Judge acted illegally in making 
any ol)sei \ aliens upon the merits of the 
case, and, therefore, that the proceedings 
before him ougiii to be quashed. It is only 
necessaiy lor us to observe that we do not 
consider we have jurisdiction under the 
circurnsiaru es to deal with the ca.se. It is 
unrorfunaic that ifie Sessions Judge, while 
admitting that he had no power to interfere, 
should havr eonsitleied himself justified in 
giving any opinion upon the evidence. But 
the only thing that we can look at is the 
judicial conclusion .at which he has arrived, 
and wc .see no legal ground upon which that 
can be impeached. 


The Sill January 1S66. 

Present : ; 

The Ilon’blc J. B, Bhoar and F. .*\, Glover, ; 

Judges. 

Jurisdiction (of High Court)— Extra-judicial 
opinion of Sessions Judge. 

Miscellaneous ('a so. 

Pal Charrier ami others, AfpeNants. 

The Hljirh ('ourt has no jurtsd't linn to tpiash the pro- 
reectiuRS %A a Sessions ami to dtiiaie that the 

SeKxionv Judee aettd illejciill> in m.-ikinp anv ohsctx.i. 
tion« upon the mniis o( a ease in whieh, while admit- 
ting that he hail no power to interfere, he ^h<»u}d not , 
have pani.sed any opinion u|>on the evidence. 

This case was finally dealt with by die 
Magistrate in the first instance. On the 
application ot complainant, the Sessions 

S called for the reconl pursuant to 
n 434 of the Criminal Procedure Act, ‘ 


The 12th January 1866. 

Present : 

The llon’ble Sir Birnes Peacock, A 7 ., 
Chief Justice, the Hon’ble F. B. Kemp, 
and W. S. Seion-Karr, Judges. 

Murder (Procedure in acquitting of) — High 
Court (Powers of, as to correction of wrong 
acquittal, and enhancement of sentence). 

Queen 7'ersus 'loyah Sheikh. 

Committed hy the Joint A fa gist rate, ana 
tried iy the Sessions Judag ' J ip per ah, 
on a < harge of murder. 

A ludpo sh<nild clrarly Jircpiit a prisoner of murder 
x'.hi n so chaij^cd, in-^Tv.al v>f nu>u !v tindmir him ffuilty 
»>l rulpahk* hirniji'nlr ni^t .irrmunlioir to murder. 

\\ hi n a jvidije ai ipni'. a pri>unt'r of murder, the 
lh}:h ( «-uit * i: ’.t ! a-. ;i f x-nrt of Appeal or as a 

i oiiit of Kevisitm. find rl'.it. .terordinc to t»H- evidonre, 
the pi i''<»nri cau»'t'd ileath with • hr kno« led^e' mentioned 
in i lause 4, Melton .pk» ( i ihe Ik nal ('o<le ; nor can 
the tltj^'h ( oiitl, h< \\r\M uioni^ tr may think the )udtfe 
to h.avc iK-en in act; Ktiinsj td imiider, or however Inade- 
quate it max think tfte sentence to Ih*, correct the error 
or enhance the sentence. 

This case turn.'? upon a question of facU 
fst — For murder. 

^nd . — For culpable homicide not amount* 
ing to murder. 
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The first Court dici not state all the facts 
nccessar)- to constitute imiaier. It merely 
stated that the prisoner coinnntied culpable 
homicide amounting to murder by causing 
the death of Rain/an, negativing the Kx- 
cepiions to Section 30 *. It was not neces. 
sary, under Chapter XIII. ot the Code ot c'lt' 
minal Procedure, to state all tire facts wlncii 
were necessarc to constitute the ofience. 

If the charge had t»een exj>andeti. \t 
have stated that tlie j>iisoner caviscil trie 
death with the intention of causing death, or 
with the intention meniioncvi in C'lause 1 or 
3 of Section 3CK^ of tlie Penal Code : or tliai , 
he caused the death b\ doing an act whicli . 
he knew to be so imminently dangerous, 
that it must, in all proi)abiiii\ . cause death, 
or such l)odily injury, \c.. so as to bring the 
case wiliiin ('lause 4, Section 3.- ot tin* > 
Penal Code. 

It appears to us that, by limiing the pri- 
soner guilty of culpable homicide not amount- ! 
ing to miHiler, die Sessj.ins Judge ami 
Assessors, in subsiame and eOet\ ,uqu;tied 
him of culpable homicide amounimg to 
murder : and con.seijuentlv acipiiited iiiin as 
well of an intention to caus<.“ dcadi as ot tie- 
knowdedge* that the act done was '^o imnn- 
nenlly dang(‘rt>\is as to bung ilie olfence 
within ( lausc 4, Section 3 o, in the s.ime way 
as they would have ac(]uiued him, it ihe\ 
had expressly found that lie caused the 
death with the knowledge that the act was 
likely to cause death, but williout the inten- 
tion mentioned in Clause i. 2, or 3 ot 
Section 300, and witlioui ihe knowledge 
mentioned in ( dause 4 of that Section. 

If they had expressly actjuined him ot 
murder in that way. ii would not have bet n 
compelcnl to this t oiin. eiiher as a ('oint 
of Appeal or as a ('ouri of Kevision. to lim; 
that, according to the e. idcuce. the pii-onei 
caused the death with the kiiowie.iee men- 
tioned in Clause 4 : foi wlieilier die deadi 
was caused with that knowledge or not was 
entirely a (piesiion i.ki. 

As a C'ourt of Appe.d diev could not have 
done so in conse<{uonce of Sec don 407. 

As a ( nurl ot Revision, thev c-ni i not 
have done M). as the error was jjol one ot I tw. 
nor wa> the .'«cniencc illegal lor Sec t ons 
403, 4C4, and 405 oi the Cede of Criminal 
Procedure). 

However wrong tlie Court may think that 
the Se.ssions Judge anti A'^.se.ssois were in 
acquitting of murder, they have no j>ower, 
in our opinion, to correct the e/ror. How- 
ever inadequate they may consider the sen- 
tence, they have not, in our opinion, any 


power to enhance it. as the sentence is one 
which is authorised by law for the offence 
of which the pri.soncr was found guilty. 

We ma\ remark that we do not concur with 
tlie reaMins upon which the Sessions Judge ac- 
(piuied the pn.soiuT of the graver charge, and 
we uie uf opinion that, even upon the Sessions 
Jmlgc’s t>vvn view ot the case, the sentence 
is far loo ieuient. for, even admitting that the 
pn.soner was not guilty ot culpable homi- 
cide amuuniing to murder, he was guilty 
of lulpable homicide not amounting to 
iniirtier t>f the gravest character. If w'c* had 
power to enhance the punishment, we should 
not hesitate to sentence the prisoner to ten 
\eais’ iiansportaiion. die heaviest sentence 
wliicli can be passed for culpable homicide 
not amounting to imiuier, where there is no 
intention to cause dealli, under Section 304 of 
the Penal I'cnle. 

riie i jtli January 186b. 

Pt tst'fi/ : 

I he lion ble \V. S. Seton-Karr, yud^e. 

Misdirection by Judge). 

d)ueen Narain Hagdee and others. 

i'^mmiUtd h\ tht , and trial by 

lilt SfwmnK yud'fir >>/ /fooirhly, i/n ti ihar^e 
< f dthoitw 

It is no imsdinriion for a to tell tl»e jury that, 

if tlir piisonci iuiild not grovi* how he iMTamr possessed 
ot ii itain ailir les (how<‘\c*r small in value and caimnion 
in ns«* tln*y ina\ h.ivi' heeni. it was then duty to convict 
hmi, h.r the pu'sumptiori in such a i ase was k^^aily valid 
th.it li« knew that the |)ro|M-rty had heen unlawfully 
a« qii ed, A'c. Ilie fudge diew the attention of the jury 
c'sjx-c i div to th* teleni e. 

I iiwK read the charge carefully, and 
have heard the arguments of tlie pleader 
ill favor of the prisoner, which are to the 
etfe< i that ilie Ses.sions Judge misdirected 
tl:e Juiv as regards the prisoner C'hunder 
Iltddai, ill telling them that, i^ the prisoner 
Old 1 not pjove '‘how he became posses.secl 
"of aiticles numbered b and 7, it was their 
“du’y to convict him of the charge laid 
“.igaiu.st liim ; for that the presuniplion iti 
* su< n a case was legally valid that he 
“ knew '* that the projterfy had been un- 
lawfully acc|uired. Arc., ic. 

Now, the Jury liad before them two dif- 
ferent versions as to the ownership of these 
’ articles, and their attention was specially 
drawn to the witnes.ses for the defence, and 
to the arguments of the vakeel that the 
. propeiiy was not found concealed. The 
Jury thought propei to reject this evidence, 
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.VotV* to believe that for the prosecuton. 
Under this belief, the presumption pointed 
out by the Sessions Judge became a fair 
iegal presumption, and conviction followed. 

I am unable to discover anything that 
amounts to a misdirection in this. The 
articles, it may be true, were of small value. 


The 15th January 1866. 

Present : 

The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 

Bribery (by Police Officer). 


and in common use ; but these are matters j » r. o • 

for the Jury, and we cannot interfere. | C^overnnient rrrri/r thunder Coomar Sein. 


The appeal must be rejected. 

The i5lh January 1866. 

Present : 

The llon'ble W. S. Selon-Karr and A. G. 
Maepherson, Judges. 

Nuisance (Removal oO— Personal Service of 
Notice. 

MtsceUaneous ( \tse. 

Hochan 7's. Elliot. 

The mere nun-servier personally ot a notice to remove 
a nuisance is not a sufficient ground for the Court, under 
Sactkin 4,t4 of the Cr»de uf Criminal Procedure, to set 
Sifde the MagiHtrate*s utder, when it appears that the 


Referred under Section Jfjjf of Act XXV. 
of 1S61. 

In addition to punishing a Police Officer with fine 
tinder Section i6t of the Penal Code for taking a bribe, 
the joint Magistrate in his administrative capacity 
ordered his dismissal. Hki.d that the order of fine and 
the order of dismissal should not be treated as one 
sentence beyond the competency of the Joint Magis- 
trate to pass. 

Wk see no reason for interfering in this 
case. The offence of which Chunder Coo- 
mar was found guilty was one punishable 
under Section 161 of the Penal Code, either 
by imprisonment or fine ; and the Joint Ma- 
gistrate, who preferred to inflict the latter 
punishment, was quite within the law. The 
sentence of dismissal was one entirely 
apart from the Joint Magistrate’s authority 


partic?. did not take the objection before the Magistrate, I as a Magisterial Officer, and was passed in 
and that they in tact admitted knowledge of the rxi*i- } his administrative capacity. The defendant 


fence of the notici?, and sought to excuse their failure to j had the light, if he thought fit, to appeal 
obey it. ! against this ]>oriion of liie order to the 


The ground on which we are asked lo set 
aside the order of the Magistrate is that the 
notice to remove the nuisance was not served 
personally on the defendants. No doubt. If 
the objection h«ni i)ecn taken in the first in- 
stance by ihOvSe most interested in it, it might 
have l>ceii fatal 10 the conviction. Hut. as ii 
appears from the Magistrate's Memorandum 
that the parlies did not take the olijection, 
and that the\ in fact admitted that they 
knew of the existence of the notice, and 
that they failed to obey it. for certain rea- 
ms which the\' gave, it does not ajipear 
to tis that there is any substantial errof or 
defect in the proceedings as regards the 
notioe, and, therefore> we decline to in- 
terfere. 


! proper authorities separately, and the Ses- 
j sions Judge was, we think, wrong in treating 
i the order of fine and dismissal as one sen- 
tence which the Joint Magistrate xvas not 
competent to pass. 

With regard to the concluding part of 
the Sessions Judge’s reference, we observe 
that the offence under Section 161 of the 
Penal Code was one in which a summons 
would ordinarily issue, and came, therefore, 
under Chapter XV. of the Code of Criminal 
I Procedure, so that Sections 251 and 252 
of that Co<le do not apply. 

I The case is provided for by Section 265, 
and it appears, from the Joint Magistrate's 
proceedings on the record, that the substance 
of this complaint was stated to the accused 
person, and be was asked what he had to say 
In defence. 

In no pwm of view, therefore, do we 
consider the joint Magistrate’s order an illc«* 
gal one. 


t 
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The 15th Janoan* 1866. 

Present : 

The Hon'ble \V. S. Selon-Karr and A. G. 

Maepherson, Judges, 

Nttisaace (Removal of)~~Obslrttctions 00 
ThorQttg:hfares. 

Referred under Section 434 0/ Act XX T, 0/ 

idO/. 

Barfxlapersad Miistafec, Petitioner, 
versus 

Mudoo Socxlun Ihi'was, on hchalt' of Goru- 
chatnl Musiafcc, ttppositc Party. 

A Deputy Magistrate shotiUl proretnl under Chapter 
XX. of the Ccuie of Crinuna! Procedure lor the removal 
of an unl.i\\ ful «>hstn>elH)n fr<»in a thoroughfare, and not 
under SortJon .wo, winch i elates to disputes eoncctning 
use of land or watei . 

WjEhavc 

Extract j,,g 

I4^riiin til* ( ioti tii: .Vv 'v;n« V juiij^r 

opjr'<\*>rt\ Jrti Dft t’mher l^C p tl I \ 

a*. One Mudk><» So^Khin Blswjis. on t>e- 
haU of (lorai'hand Mustafee, preterreda 
complaint ixfore the Defoily .Magistrate 
of Kmxdnea, on the i.’th ( K'toher t»i 
the effect that Hunnla Pirsad Mustafee 
had stopped a puhlie thort.iughfart' hy 
building a house on it. 

3. The Deputy Magistratr* enipiiied 
into the case, an<i having found that the 
road in question >vus a (luhhe thorough* 
fare, and that it had been closed »n the 
manner stated hv the rlefmdant, he 
disptisvd of the r U'.'" umlri St^imn 
of the Cnininal ( iKle of Procedure, and 
ordered that m» partv was to take posses- 
sion of the road to the exclusion of the 
public, and be diiected the jioImv to 
rcyoptfffi the thoroughfare. 

4. It appeals to no- that the Deputy 

Magistrate has pro« ceded undej a vviong 
Section of the ( ode, and that h*- ought to 
have conducteti Ins pioc III 

ance ivith 'seuion \ ^ and the Oiflowing 
Sections, whieh provide for th.e removal 
»i unlawful ohstructron.-, from thorough- 

5. i, therefore, lK‘g to ncoiurm ful that 

iK© Deputy Magi-lraft ■s«»fd»*f Ik* reversed, df 

and that he l>c directed to commence irriH no7*o un- 
wedings afresh under ( hapter \\, of the 

ter XX. ‘ 


A sentence at ftitr only CMinot be petaad under Sec* 
tion 34S of the Penal Code (wrongful confinement to 
extort confession, iS:c.>; part cil the sentence must be 
imprisonment. 


Thk sentence parsed bv the 

E vtraft ( paras. i%,t. a mi a I afLriter Sa, 
r».S\ from the Sesstoas yuJjer <;/ tiark^ 
cr4fj<«ytrr, dnteti the' ami liecemhrr 

iAV# 5 . 

2. I he ordei of the ( HVieiating Joint 
Magistrate was a tine of 2.s rupees ; in 
default of payment, rigorous imprison- 
ment for three months. 

3. This Older is illegal, as, iimler the 
above Sc*eli€»n, a sentence of lint* tuily 
cannot l>e pasi«*d ; part t»f the sentence 
muMt Ik* irnprmvninent. 

4. 1‘he fine is hrlow the. np)>r*alai>lr 
amount, and lln-rc-firre the t'nse is for- 
warded to the High ('ouil in order 
that the sentence may he quashed, 

to him in order that he may 
sentence. 


OtHciating 
Joint Ma- 
gistrate, 
not being in 
accordance 
with the 
provisions 
oC Section 
34S of Ute 
Indian Pe- 
nal Code, is 
q u a s bed, 
and the re- 
cord will be 
sent back 
pas.s a legal 
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Magi s 
irate’s pro- 
ceed mgs 
and the 
Sessions 
I u d g e ‘ s 
letter, and 
we concur 
with the 
Sessions 
J ,» ‘I K e • 

The order 
of the J)e- 
jnity Ma- 
gistrate i.s 
reversed, 
artd he 
will com- 
rn c n c e 


The 15th January 1866. 

Present : 

The lioTi’ble L. S. Jack.*»on and F. A. 
Glover, fudges. 

Wrongful Confinement (to extort con- 
fesaton, Ac.) 

Dhunraj Singh t^ersm Peetumber Doss. 
Referred under Section 4 J4 of Act XX W of 
iS6it and Circular Order AV. dated 
the iph July iS6j, 


Fhc 1 5ih January 1866. 

Present : 

The Hon’ble G. ('ainplx?!!, Jud^e. 

Cheating. 

f)uecn 7Yrsus Hccrainun HuKvye. 

Committed hv the Magistrate, and tried hy 
the Sessions Jud^e of Hooyfhlv, on a charge 
of cheating'. 

The men* taking rnonr'y om* day, and dishonesitly 
running ax> a V without paying thu ne.xt day, r« not 
ncees>,arily r neating I her e rnusf he an intention to 
deceive ,'md defraud af the lime of t.iking the money, 
and the stihiiirqijent cimduct (d the firisroner would only 
he evuU’nte tu show the previous distiooent intention. 

Thf, prisoner has been convicted of cheat- 
ing by the verdict of a Jury. 1 ’hcre is 
perhajis Nome want of precision in the 
charge of the Sessions Judge. The mere 
taking money one day, and dishonestly 
running away without paying ihc next 
day, is not necessarily cheating. There must 
be an intention to deceive and defraud at the 
time of taking the money, and the .sulise- 
qiient c< fv’uci of the prisoner would only be 
evidence to .shew the previous dishonest 
intention. Still in this case it appears that 
there coiihl be no doubt in fact of the dis- 
honest inieniion, if the evidence were 
believed, and that the real question was one 
of tdeniitv clearly found by the Jury. No 
I grounds for interfering with the verdict are 
urged in the petition of appeal, and I reject 
it. 
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The 15th January 1S66, 

Present : 

The Hon'ble J P. Norman and G. ('amp- 
bcll, Judgis. 

Evidence (Proof against each Prisoner)— Confes- 
sions of Prisoners— ‘Transmission of evidence 
by Magistrate. 

(jucen versus Kodai Kahar and others. 

Committed by the Magistt ate, and tried by 
the Officiating Sessions Judge of Dacca 
on a charge of dacoitw 

'I he Magistrate in liis ^iMurwK of r<>niinitmer»t. and the 
Srssums Jud;;jfe in his o>nvi< finn slunihl s{H*ntirallv note 
with exactness and piecision tlie (>roM) aj,»^;unHt €*a< li f»ai- 
ticiilar prisoner, and the manner in whu h it is sufiportid. 

To jfive weight to ronfessions of prisoners rerorded 
under Section 149, (‘ode of ( inninat I’toredine, th«‘ie 
shouhl he a judicial record oi the spet lal < ii< innsiances 
tinder whicli such confessions ueie rertuveil hv the 
Magistrate, sfiowinf;^ in whose custody the piismiers 
were, ami how far they w<Te tpiite fiee njjfents. 

In a preliminary empnty before a Mai*istr;ite, the 
evidence should he sent m as found, and not lo'pt hy the 
|K)lice till they have made it all complete. 

Tins is a complicated and dilTiculi case reii- ! 
dcred ukmc so hy ihe circuinsiance liiat the 
first report and tirsi police invesu^aiion 
did not disclose the oftence now chatted, 
and that the evidetuc has iinpliiattHl seve- 
ral other person.s, besides ihe present jni- 
soners, in churifes ikjI siipprrrlerl to tonvic- 
(ion. 

'rhere has been a lull inve.stj;^Miion ; but 
the circumstances are so per niiar. and tire 
evidence against the prisoners is so iimiieil 
in its compas.s, that we could wish that, in- 
stead of going so far a field, both the Magis- 
trate in ins grounds of c.ommitmem, and the 
Sessions Judge in his convidion, hail speci- 
fied with greater exactness and precision 
the proof against each particular prisoner, 
and the manner in which it is supported. I 
On this, the real gist ot the case, we find, m ] 
the midst of a long and discursive judgment, i 
only a general remark that the c lunge is | 
proved against the prisoners generally hv 
the confessions before the Magistrate, and 
the recovery ot certain articles ot piopeny 
with no specification of the proof against 
each imlividiial. 

The confessions before the Magistrate 
cannot he said to have been made in answer 
10 any specitic charge: they seem to have j 
been ,takcii weeks helore any formal charge | 
was regularly preferred before the Magis- ! 


trate, and before the witnesses were sent 
in, and can at best only be considered ad- 
missions made in the presence of a Magis- 
I traie, and admissible in evidence under 
! Section 149 of the Criminal Procedure 
Oxle. Conte.ssions are so often in this coun- 
tryohtainedb) nndueinfluencethat, in order to 
give weight to those recorded under Section 
149, we think ihat tliere .should always be 
made a judicial record of the special circum- 
stances under which such confessions were 
received by the Magistrate, shewdng in 
whose custody the prisoners were, and how 
far they were cjuite free agents. Nothing 
of this is to he found in the record of the 
present case, and we are unable to understand 
why the witnesses were not sent in till 
weeks after. A jircliminary encjuiry before 
a Magi.siiate i.s not the same thing as a trial 
heloie a judge. The evidence sliould be 
sent in as found, not kept hy the police till 
tliey liave made it all complete. We also 
think that there should have been a much 
fuller and more iirecise e.xamination of the 
witnesses regarding ilie circunustances of the 
apprehension and confessions with reference 
to the prisoner’s allegation of maltreat- 
ment. 

'Taking, however, the case a.s it stands, we 
have against all the jiri.soners the con- 
tessi.ms rciorded by the Magistrate, and 
tunlu r against Kodai. No. 4(g certain evi- 
deme to icioghiiion. such as it is (the alleged 
tecoverv ot itiree rupees in cash, part of the 
stolen projteny, is not proved as it ought to 
have heen^- 

Against ball Mahomed, son of .\llaliiddee. 
No. the evidence of the Inspector of 
i'ohce iluil his informaiion led to the dis- 
covery of a small portion of the stolen pro- 
perty - 

Against l.all .Mahomed, son of Hubboo, 
the lecovery from him of certain small 
items of the property identified as that 
stiilcn 

Against Sher Allee, Ncc 52, the reco- 
ver) ot a chair. 

.Against Fultick, No. 53, the recovery 
(»t several items. 

The case is m> doubt somewhat weak, es- 
pecially against Nos. 41# and 50. But, on the 
whole, we think that it is one in which it 
was for the t’ouri trying the case to judge 
ot the credibility ot the evidence ; and w^e do 
not sec grounds tor ihe interference of this 
CVhiU, With a toncurrent verdict of the Ses- 
sions I udge and Assessors. We dismiss the 
appeal. 
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The 15th Janaan* 1S66. 

Presini : 

The Hon'ble J. P. Norman and (». Camp- 
bell. Judges. 

Charres (OiiIt one count for each offence)— 
Cu^ble Homicide not amounting: to Murder 
— Emasculattosu 

Queen versus Baboolun Hijrah and others. 

Committed by the Magistrate, and tried by 
the Sfsswns Judf^e (iya, on a charge 
of hom'cide caused by emasculation. 

One count chartrinir rarh specific offence and desnih- 
xnfc it with a rea-sonanic decree of rertarnty is suffirlent- 
Where a man of full age (j. r.. aU*ve i.h year*>) sul). 
mits himself to emasculation, perfoimed neithet hy a 
alcilful hand, nor in the least dangerous wav, and dies 
from the injury, the persons ronccrn«*d in the act arc 
guilty of culpable homicide not amounting to murder. 


Session.*! Judge, indeed, is in so far somewhat 
obscure; for, if, as he finds under the wo 
! OMinis. ihe prisoners knew that their act was 
j likely to cause death, the fact must be that the 
wound waf likelv to cause death. If so, 
there WAS ctdpable homicide under the first 
couni. hy intentionally inflicting .such bodily 
i injury as was likely lo cause death ; and this 
: Kilter offente, coupled with the knowledge 
' that death was likely to result, foun<l by the 
Session.s Judge, would be murder under 
! Section 300 ('lause a. 

Although, however, the Committing Magis« 
irate ami Judge only speak of the deceased as 
! above 1 2 year.s ol age and “ a grown man/' 

I still, in the ptoceedings before the Magis- 
trate of Bhaugiilpore, he is described as a 
' man of 25 years, and we may give the pri- 
soners I lie benefit of the supposition that the 
; deceased was in fact above 18 years, when 
I he consented to take the risk of death. It 


Tkis is an important case of homicide , is also possilile that the prisoners w^ere in 
caused by emasculation. The operation was ■ fact ignorant men, who did not know that a 
performe 1 with the consent ol iicceascil. an<l, ; fatal result was proliable. They were all 
indeed, it «^ould apfiear at his re<pu*st, he eunuths, upon whom a similar operation 
paying the operator. Hut it seems to have , niusl have been })«‘!foined. 1 'he cage hemg 
been by no means jierforrned bv a skilful ihen one in uliich a man of full age submiU 
band or in the least dangeiouv way; in iruih, himselt to emasc nhuion (fierfoimcd in this 
the whole private pari.s were simply cut off. rough and dangerous way), of what offence 
There seems to have been no pri»per liga aie the prisoners gndty. and of what degree 
lures, and it can hardly admit of doubt that ot punishment arc \hcy woitliy ? Their 
death was a very likeb result of such a j appeal in the main amounts lo ihi.s, that they 
hurt. Death di<i, in fact, inteivene in a tew j never unde«st<»od the ptaciice of emascula* 
hours. The ca^^e has been verv careftilh | lion to be foibidden ; that they acted under 
committed and tried It should, however, be | the fiee lonsent, and at the express request, 
remarked that the charge .seems to he corn- | of the deceased ; and that, till the practice is 
plicated to an unnecessarv intent, by charging ' public ly torhulden, they should not be 
the same offences repeatedly in slightly j pemshed. There is aNo some (question as to 
different forms, and entering into exccs.sivc iy j the* degree of guilt of the minor actors, and 
particular details regarding the weapon, Ac., j ihe principal actor is a decrepit old man of 
Ac. We are not acting unrler a Ihocedure in i 70 We think the Court below is right in 
which no amendment is allowed, and any j h<»lding that Section 88 of the Penal Code, 
variance form very precise charges would be | coupled with the explanation appended to Sec- 
fatal Under our Procedure, one count 1 lion 92, docs not justify the inffiction of mich 
charging each specific offence, and describing I an injury (although it was not intended 
it with a reasonable degree ol certainly, j to cause death for the mere pecuniary benc- 
would seem to suffice. t fit o! the per.son voluntarily submitting to 

On the other hand, one imjiortarl point jit), and that (without going into particulars 
docs not seem to be noticed either by Judge ; of the various counts; the prisoners arc 
or Magistrate, viz., whether decea.sed was i rightly convicted of culpable homicide. But 
above 18 years, so that his consent should j looking to the full and intelligent consent of 
suffice (other points apart) to exempt the | the deceased, to the possible ignorance of the 
prisoners from a charge of murder [see I prisoners, and to the age of the most guilty 
Penal t ode. Section 300. Exception 5]. ■ among them, we think the sentences passed 
If they were not protected by the last- ; unneces.«-arily severe, and substitute the fol- 
mentioned Exception, the case might have lowing : Mukhun and Hossein Buksh, each 
gone so near the confines of murder, that it three years’ rigorous imprisonment; Baboo- 
mighi have been prudent to ir>’ the prisoners lun and Suniroo, cadi two years' rigorous 
OH a count for murder. The finding of the imprisonment* 
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The 15th Janoar)^ 1866. 

Present : 

The Hon’blc L. S. Jackson and F. A. 
Glover, Judges, 


The 1 6th January 1866. 

Present : 

The Hon’ble J. B. Phear and F. A. Glover, 
Judges. 

Perjury and Forgery (committed before ist 
January 1802)— Procedure. 

Miscellaneous Case. 


Confiscation. 

Referred under Section 4;^4 of Act XX of 
and Circular Order No. 18, dated 

the i$ih July t86^. 

Jhundoo Sing and others, Petitioners. 

The Joint Mafrintratc’fi order of confiscation set aside, 
(1) t>rcause made without permitting? the nrctised to 
ahow cause afpainst the confiscation of his (2) 

hecauae the confiscation oujcfht not to he carried out 
where the accused has tw'en apprehended and brouj?ht 
to trial tieforc the passing of the ordei, and (.^) because 
the Joint Magistrate acted in contravention of the 
order of the Magistrate releasing the property from 
attachment. 

We think the order of the Joint Magis- 
trate in this case ought to be set aside. 

First, becatise the petitioner has not been 
heard. We consider that he ought to have 
been permitted to show cause against the 
confistMtion of liis goods ; ami that the Joint 
Magistrate was not at liberty to consider 
such a hearing sujierfluous on tiic ground 
that the petitioner s plea had been over- 
ntled in his trial for the substantive ofTence 
with which he was charged. 

We have also grave doubts whether the 
confiscatiou ought to he carried out in a 
case where the accused has been appre- 
hended and brought to trial before the 
order is passed. 

We arc further inclined to think that the 
Magistrate’s direction to his subordinate to 
write to the Collector, ami authorize the 
taking off of the attachment, amounted to 
an onlcr releasing the pro|>erly from aiiach- 
ment, and that the Joint Magistrate's pro- 
ceedings, in conlraveiuion of that order, 
were unwarranted. 

We, therefore, set aside the order of the 
Joint Magistrate, and direct that the pro- 
ceeds of the property sold he refunded to 
petitioner, or, if not sold, that the pro- 
pert}* itself be restored. 


Radhajeebun Moostaffee, Petitioner, 

A rase of prrjtiry <)r forgery allegwl to have been 
r<imniittt*cl in a case befort* a Civil Couit before the i&t 
lanuary 1S62 ran be dealt with only under the old 
Procedure I. aw (Act I f»f 1S4S;, according to which the 
sanction of thcC,'ourt before which the offence is alleged 
to have been commitb d is necessary before criminal 
proceedings can l>e instituted. 

Phear, J.~ This petition seeks to have 
the sanction given by the Judge of 
Hooghly to the institution of certain crimi- 
nal proceedings against the petitioner, 
declared void and inoperative, by reason of 
its having been given without jurisdiction. 
The material facts of the case, as detailed 
by the Judge himself, are as follows. 

On the 30th July 1859, the present peti- 
tioner sued one Ramkisio Turkolunkar be- 
fore the Moon si ff of Pundooah for the 
enhancement of the rent of certain land 
held by the defendant, "^rhe plaint was veri- 
fied by the plaintiff s mookiear, Dinonath 
Dutt. Ramkishto’s defence was that the 
land was held at a fixed jumma under two 
poitahs which he prodiued. The Moonsiff 
lonsitlercd the poitahs to be piovecl, and 
dismissctl the suit. 'The Principal Sudder 
Amecn on appeal atlirmeii this decision, and 
finally, on the 12th June 1H63, the proceed- 
ings being brought before the High Court 
by special appeal, this Court refused to 
interfere. 

At the original trial of the suit, which, 
for .some reason or another, extended over 
a considerable period of lime, Dinonath 
Dull appeared as a witness for the plaint- 
iff, and was examined on the i7lh September 
185U. Afterwards, on the i7ih December 
1859, the plaintiff’s v.ikcel tiled certain jum- 
ma 7va^ilhaker' papers, which supported Dino- 
nath Dull's evidence, and were completely 
inconsistent with the terms of the alleged 
potiahs relied upon by the defendants ; also, 
on the 22nd November 1859 and 6th 
January i860, one Madhub Chunder Chow- 
dhry and one Gobind Mundal respectively 
made oral depositions confirmator)* of that 
of Dinonath Dull. 

When this litigation had come to an end, 
Ramkisto, not satisiied with his success, by a 
petition to the Moonsiff. dated nth July 
1864,; sought his permission to proseciae the 
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p)laintiff and his witnesses, and, by a second! I tabs, in every way opposed to these Vet V. 
petition, dated the 3rd January 1865, he j documents, were true, were quite sufli* 
specified the charges which he desiretl to j “ cicnt to justify permission to prosecute on 
make as follows : viz,, against the present **a charge of abetting the oflFence under Sec- 
petitioner he \^isi»ed to cluirge the offences “lion 471 with regard to these documents, 
described in Sections iiyg. 2og, 1^3, and log “while it was absurti to refuse permission 
of the Penal Code ; against Dinonaih, the :“toprosecuieanthegroundthat,asa«emin- 
offences described in Sections 109, 299, and “dar, it was not probable that Radha- 
193 of the Penal Code : and against (iobind ' “ jeebun was cognizant of the alleged falsity 
and Madhub, that described by Scciioii 1Q3 “ of the documents when permission had 
of the same Cfxle. Again, on the ist jul\ already been given to prosecute that very 
1865, Rainkisto further petitioned to be i “zemindar for aliening the offence of giving 
allowed to prosecute Madhub under Section “false evidence, i^:c., as regards those very 
199 of the Penal Code, as well as under j “ documents ; ami, as the law does not forbid 
Section 193. The Moonsiff granted all tliesc ! “ a person to prosecute another on various 
applications sinniltaneouslybv an order, dated ; “separate charges one after the other, and 
the 1st July 1865, and, accordinglv. on } “ as the case under Section 199, d'C., was 
the 23rd August 1865. proceetiings were taken ! “still under enquiry by the Joint Magistrate, 
against these four persons before the Magis- i “ 1 , on the 4th ultimo, under Section 170 of 
trate. ! “ the Code of Criminal Procedure, gave the 

Once more, on the iith July 1865, Kam- i “ re(|uircd permission to prosecute Radhajee- 
kisto applied to the Moonsiff for perinis- | “ bun ; but, not being satisfied of any valid 
sion to prosecute; this time he asked to l>c'“ grounds for prosecuting the said Abdool 
allowed to make a charge nndci Sections 471 i “ Ali Vakeel (who was indeed a material 
and 109 again>t the plaintiff in respect to “ 7<7/;/fX< ;ts regards the filing of these docu- 
the above meniioruMl jumnui v pa- 1 “ menis), 1 refused permission to prosecute 

pars, and against the plaintiff's vakeel under j “him." 

Section 471. Trie Moonsiff refused to give I It is not for us to say whether the deter- 
ihe permission retpiesied in this last petition, mination of the Moonsiff in this particular 
giving, as the reason for his refusal, “ tliat the • matter, or that of the Judge, the better re* 

“Civil Courts in vvliich the snii an-! appeals ’ commends itself to our minds. Of course, a 
“ w^rc tried bail made no comment on the ; stale charge of this character would, without 
“said documents, and dial, as be had not , hesitation, be rejected by an intelligent Jury, 
“himself tried the case, he was not so com- j unless extremely good reasons were shewn 
“ petent to determine now as to the truth- ; to them why it was not promptly insti- 
“ fulness or falsity of the documents ; and ; luted immediately upon tlic alleged of- 
“ihat it is not the intention of the law that a i fence being committed, and unless, further, 

“ party should be periniued to bring con- J the vexatious and hara.s.sing circumstances 
“linual charges by splitting them up into which apparently attend the making of the 
“different forms ; and that, as Kadhajeebnn charge were well explained away, and doubt- 
“ was a zemindar, it was not probable that . less the Judge acted with the full apnrehen- 
“ he was cognizant of the alleged falsity ■ sion that it was his special duly to lake care 
“of the documents." that Radhajeebun should not be subjected to 

On the 31st October of the same year, a trial which could only lead to such a 
Ramkishto petitioned the Judge to give , result. Hut, if this case is governed by the 
him the permission which was refu.sed by Criminal Procedure Act alone, the bare sanc- 
the Moonsiff. The course which the Judge lion of the Judge, given in the due exercise 
took with reference to this application is of his judicial discretion, will be sufficient 
thus described by himself : to give validity to the prosecution, nolwith- 

“I was of opinion, after perusal of the standing the previous refusal of the Moon- 
“ record, that the reasons given by the ' siff re I )inobundho Chuckerbulty, decided 
“Moonsiff were not tenable. The fact of his j by this Court on the 8th Augu-st 1865, and 
“ having already given permission to pro- 1 the case referred to in that judgment). Morc- 
“secute Radhajeebun for abetting the al - 1 over, we are not dispo.sed to assume, merely 
“ leged giving false evidence in the suit | from the absence of any indication to the 
“based on these very documents, and the ' contrary, that the Judge, when giving the 
“fact that the Civil Original Court and permission in question, did not bear fully in 
“ Appellate Court had rejected these very mind that his discretion was invoked by the 
* documents, on the principle that the pot- Legislature for the sole purpose of protecting 
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V«l* V* the person 80ug:hi to be charg^cci from un- that, as reganis offences committed 

caited-for harassment. And there may well the ist of January 1862, the Acts and Re- 
bc matter not disclosed to us which will gulations in question remained in force from 
render this prosecution a reasonable and and after the ist January 1 62, unless other* 
proper one, in spite of the seemingly ad- wise repealed. Consequently Act 1 . of 1848, 
verse circumstance that the whole period one of the Acts mentioned in the Schedule, 
occupied b) the appeal-proceedings, not less so remains in force, unless it has been re- 
than 5 years, wa.s allowed to go by before it pealed othci^vise than by the two first 
was instituti d, and thai, even then, the piose- Sections of Act XVII. of 1862 ; and it is ad- 
cutor was unprepared to make at once all the mitied that, if it is still in force as regards 
cha»t!es whu h he eventually, by succes>ive offences committed before 1 si January 1862, 
additions extending ove? exactly 12 months, then the sanction of the Judge pretended 
became bold enough to accurnulaie together, to be given to the prosecution in this case 
1 he only question \vhi» h we can here is altogether a useless and void proceeding, 
entmiain is whether or not tin Criminal Pro- because confessedly the pro-iecuiion is not 
cedure Acl,^ and that Act alone, aprdics to set on foot by the Court before which it 
this case. I hat Act came into g#*mTaI oper- is alleged that the offences were commit- 
alion on the isi January 1862, and the ted or even on any suggestion from it, and 
criminal charges were sought to be made in the ist Sect on of Act J. of 1848 forbids Ma- 
the years 1864 and 1865 But, on the 01 her gisiraies from receiving any charges of 
hand, the offences which form the subject these kinds, except when actually sent to 
of these charge.s, if esiablislicd according 10 them by the Civil Court in the manner pro- 
thc allegations of the prosecutor, were com- vided by the 2nd Section of the same 
nutted in the year 1859; and with regard to Act. But it is said that, although Sections i 
offences comrniiicd before the isi January and 2 of Act XVll of 1862 leave Act 1 . of 
1862, and prosecuted afterwards, some special 1848 unrej ealed, yet the subsequent Sec- 
legislalion W'as effecietl by Act XVil. ol 1862. lions 4 and 6 impliedly effect rts repeal* 
A considerable number of Acts and Regula- We think this is not so The 6th Section 
tions arc set forth in the Schedule to that is directed solely to the case of sentences 
Act, and the first Section says in effect that actually passed before the passing of this 
and so much of those Acts and Act, and can have no bearing on the point; 
Kcgulations as provitled for the “ punish- and Section 4 says : “ In the investigation 
ment of offences, “ except as to any offence j “ and trial of offences committed before the 
** January “ ist day of January 1862, the Criminal 

1802, '‘shall be held to have been, and “Courts of the several grades, and the 
are hereby, repealed from the ist day of “officers of police shall, after the passing 
January *062 throughout the whole of j “ of this Act, be guided by the provisions 
the terniorial limits, up to winch they were j “ of the Code of Criminal Piocedure so 
rcspeciively in operation at that date. The j “ far as the same can be applied.” This, 
second ..eciion in like manner declares that J it is urged, brings into play Section 170 
the whole of the Acts and Regulations men- of the Criminal Procedure Act. No doubt, it 
tioned in the Schedule, which are not dealt does so in all cases where there is scope 
with by the first Section, “shall be held to for its action. But we are unhesitatingly 
t* b<Jcn, and are hereby, repealed from of opinion that it does not of itself by im- 
tne isi day of Januaiy 186a,’ “ except as plication repeal any law for the puipose 
to anj Offence committed before ‘ that date of affording such scoj»c. The words “ so far 
t^ughout all the territorial area o\er as the same can be applied ” seem to us to 
which those Acts and Regulations were then have been expressly employed to guard 
in operation, and in which the Code of against any construction being given to 
Criminal I iwedurc then came into opem- this Section, which should have the effect 
tion. In short, these two Sections, taken of repealing existing law. But, even had 
togei^r, enact that, at least in places where ! those w'ords been absent from Section 4 of 
the c. ntmnal Procedure Code came into j Act XVIL, we should have come to the same 
operation on the ist lamiarv 1862. there conclusion as we now do, because the ob- 
lil* Kegulaiions mentioned in ject of Section 170 of the Criminal Pro- 

^^b'^dulc were iinmeciiately and from cedure Code is, properly, not mere matter 
mat time “ except as to any offence « of procedure, but to throw a certain degree 

”***”*^1, * ‘•“y-” Rut- of of protection over the person char^ with, 

course, we clfett of this exception is to enact the particulai offence there mentionetl. Th* 
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object of Act I. of 1848 is also (although in a | 
diffeieni manner) to give him protection in j 
a similar case. We cannot declare that the I 
one privilege is to be in subsiiiuiion of the | 
other unless the Legislature has unmisiakc- j 
ably notitied its intention that it should be i 
so. There are, howe er, no words to this j 
effect, and in our judgment the last provi.siou ; 
of Section 4 of Act XVII. is in spirit opposed ^ 
to any unsupfiorted supposition that the 
Legislature desired to take away any advan- 
tage already enjoyed by persons situated as 
is the petitioner now before us. 

We declare that the sanction of the Judge, 
mentioned in the petition, is inoperative to 
give validity to the institution of criminal 
proceedings before the Magistrate, and we 
direct that it be withdrawn. 

Glover, y . — 1 would merely atld to the above 
judgment, in which I fully concur, that the 
words used in Section 4, Act XVII. ot 1862, 

** so far as the .same *’ ttt‘c newt limiua! Pro- 
cedure Code, that is ) “can be applied, must 
mean a just and reasonable apjihcaiion. and 
cannot have the effect of [dacing those 
accused of offences committed betore the .\a 
came into operaiion in a worse position than 
they were before, or by an 'V.v po$l Jacto" 
legislation make a man guilty under cin urn- 
stances which would, under tnc old proce- 
dure, have freed him from liabilitc. And as. 
under the old procedure, llie person accused 
of perjury or forgery in a case before a 
Civil Court was in the hands of that ('ouri 
only, it would be unjust to subject the 
accused in this case to a procetlure whi.h 
takes away from him tin? benehi of the 
Moonsiff's refusal to coinmi;, wtiivh refusal 
would, before me isl January 1S62, have 
been final, and have opefaled as an estoppel 
to any subsecjuent prosecution. 

The i6ih January 1866, 

Present : 

The Hon’bic W. S. Seton-Karr and A. G. 
Maepherson, Judges. 

Bvideoce — Accomplice — Corroboration — Sec- 
tion 28 , Act 11. of iSsS* 

Queen versus Godai Raout. 

Committed by ike Magistrate^ and tried by 
the Sessions Judge of the 2^-Pergunnahs., ^ 
on a charge of abetment of the offence of 1 
administering stupefying dt ug, uuth intent ! 
to facilitate the commission of theft. | 

A jury may convict upon the evidence of an accom- i 
pike, though not corrdbMirated ao as to t»how the pn»cm- ! 
cr’s actual partkipatioo in the offence. 


Section Act 11 . of 1855, applied only to the old V4I, ^ 
Supreme Courtii, and the rules and practice prevailing in 
them, and does not show that in the Courts of the 
Mofussil corrot)orati\*e evidence is legally requisite to 
sup{K>rt the testimony of an accomplice. 

Wk have heard Mr. CtKhrane for the 
appellant m this case, and we have given 
the point raised very lull consideration. 

I'he appellant has been found guilty of 
abetment oi the offence of administering 
a siupehing drug to certain women, with 
' mlent to taciliiaie the commis.Mon of theft, 
j in conseipieiKc of wIikU abeimeni tlie of- 
j fence was commuted, lie appeals on the 
j ground that he has been tonvicled on the 
; uncoirobtuateil evidence of an approver 
j (already himself convicted oi the offence), 
j and thai. as a matter of law, he should, on 
j such evidence, not have been convicted. He 
i further appeals on the ground that the Ses- 
1 sions Jmlge misdirected the jury, inasmuch 
j as he did not direct them that there was no 
i evidence corroboi alive of that of the ap- 
j prove r. 

; ( )n the evnleitv c of the ap]>rover, it ap- 

; fiears that, while two oilier persons went to 
the house ot the women in question, and 
! actually drugged and plundered them, the 
I approver and liie appellant rent iined at a spot 
j some Imle way off on a budge, where they 
I were atterwanis joined by the other tw'o on 
I their return from the hou.se with the l>ooty. 

! In addition 10 the .siaiemenu of the approver, 

I there is nothing against the prisoner, ex- 
cept that the women identified him as being 
a person w ho, on various occasions for fifteen 
days prior to the drugging, had come to 
ihfir hous<? in comfmny wuh one of the two 
persons who pciually did drug and rob them, 
j I'here is, in tact, no corroborative proof of 
the j>risoner having actually participated 
in the offence charged. 'I'he case was tried 
by a Jury, and the Sessiorw Judge in hU 
summing up warned the jury carefully that 
the approver '.s evidence nmsl be received 
with suspicion and guar<ledly, and that it 
muNt be corroborated. But lie did not 
! direct the Jury that the approver’s evidence 
I was not corrolxiiated, and he left the whole 
: question of fact to them, directing them on a 
j review of the w'hole evidence to say wheibcr 
1 the appellant was or was not guilty of the of- 
j fence charged The jury having found the 
prisoner guilty, he appeals to this Court on 
the grounds .stated above. 

Tlie appeal must be dismissed. The con* 
viciion was on a trial by Jury, amd in such a 
case an appeal is admissible on matters cf law 
only (Section 408 of the Criminal Procedure 
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Code). It is, no doubt, true that Judges will, 
in their discretion, advise a Jury not to con- 
vict a prisoner uj)on the testimony of an 
accomplice alone and without corroboration ; 
and except, under special circumstances, it 
is not the practice for the Jury, when so 
advised by the Judge, to convict a prisoner 
upon the sole and uncorroborated evidence 
of an accomplice. But no [)Osiiive rule of 
law exists on the subject, and the jury may, 
if they please, act upon the evidence of an 
accomplice, even in a capital case, without 
any confirmation of his statement (set 
Taylor Erideme, 2nd Kdn., pp. 778, 779, 
and the cases there cited). And — as indeed 
appears from the report of a case specially 
cited in sup[)ort of the appeal, Regina vs. 
Farler, 8 C'ar. and Payne lob - the Judges 
do not, in such cases, withdraw the cause 
from the Jury by positive directions to ac- 
quit, but only advise them not to give credit 
to the testimony. 

Under the circumstances, neither the 
direction of the Judge, nor the conviction by 
the Jury, is shewn to be wrong in any matter 
of law', and the conviction must be upheld 
by us. 

It has been contended that Section 28 
of Act IL of 1855 shows that corroborative 
evidence is legally retpiisile to support the 
testimony of an accomplice. But we do not 
think that that Section shows this, or in any 
way alters the law as previously existing on 
this subject. Section 28, alter declaring that, 
except in cases of trea.son. the direct evi- 
dence of one witne.ss who is entitled to full 
credit shall be sutficient proof of any fact, 
provides that this declaration shall not aftcct 
any rule of practice that requires corrobora- 
tive evidence in supjiort of the testimony of 
an accomplice. Hut this Section applied, | 
not to the (.‘ourts of the Mofussii, but only j 
to the old Supreme Courts, and the rules and | 
practice prevailing in them 'I'his appears i 
from the words ""suih Courts used in Sec- ' 
lion 18, which words must be ncccssardy j 
read as referring to the Supreme Courts ' 
which arc specially mentioned in the 27th 
Section which is immediately preceding. ! 
Moreover, the object of Act II. of 1S55 was i 
to relax rather than to increa.se the stret- j 
ness of the rules of evidence, and it con- 1 
clades in Section 58 with the following 
twrds : Nothing in this Act contained shall < 
be so construed as to render inadmissible 1 
in any Court any evidence which, but for | 
the passing of this Act, would have been | 
admissible in sach Court* ’ ' 


The 1 6th January 1866. 

Present : 

The Hon’ble V. B. Kemp and F. A. Glover, 
Judges, 

Commitment (Powers of Sessions Judge)— 
Assault--Hurt — Grievous Hurt 

Queen versus Ramtohul Sing and others. 

Committed hy the Deputy Magistrate, and tried 

ty the Sessions Judge 0/ Shahabad, ofi a 

charge of griei'ous hurt, 

A Sessions I udge has no authority to interfere and direct 
a commitment in the ca*.e of a conviction for assault 
under Section 3^2, or of hurt under Section 323 of the 
Penal Ct>de, lw>tn of them being offences triable by the 
Suboidinate Court. 

When the result of a joint attack hy several persons 
on one fiarty is fracture cd the arm of the party assault- 
ed, the offence committed is grievous hurt, and not 
assault ; and, as the attack was made in furtherance of 
a common object, all are equally guilty of the .same 
offence. 

With regard to tlie appeal of Sheonarain, 
wo think that the Sessions Judge, in quash- 
ing the Deputy Magistrate s order, anti order- 
ing the j^risoner to he committed to the 
Sessions, acted without juri.sdiclion. 

Section 427 of the Code of Criminal 
Procetlure enacts that such an order can 
bo passed only when the conviction is of 
an offence not triable by the Subordi- 
n.ito Court ; but in the jirosent instance, 
Sheonarain was con\ictecl before the Deputy 
Magistrate oi assault under Section 352 
of the Penal C'ode, and punishetl for that 
offence, so that, as the offence of which he 
was convicted was one triable by the Sul)or- 
d inale Court, the Sessions Judge bad no 
authority to interfere an<l direct a conimit- 
meni. It follows of course that the sen- 
tence of ten months’ rigorous imprisonment 
passed upon Sheonarain must be remitted, 
and the original order of the Deputy Magis- 
trate be restored. 

Hut, on looking at the record of the origi- 
nal case, we observe that the Deputy Magis- 
trate was primd fiuie wrong in convicting 
Sheonarain under Section 352 of the Code of 
Criminal Procedure at all. 

1'he action taken by this man appears to 
have been excessively \ioleiu, and the re- 
sult of the joint attack was fracture of the 
arm of the assaulted party. Now, as all the 
accused took pan in this attack, and as the 
attack was made in furtherance of their 
common object, all were guilty of the same 
offence, which amounted to grievous hurt. 

Although, therefore, we arc bound to 

annul the sentence passed on Sheonarain 
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by the Sessions Judge on a technical point. | 
we think it is still open to him to refer the 
Deputy Magistrate’s proceedings to this Court 
under Section 434 of the Code of Criminal 
Procedure, with a view to their being 
reversed as illegal, and a new trial ordered. 

These remarks apply ecpially to the case 
of the appellant Ramtohul. The offence 
of which he was convicted by the Deputy 
Magistrate w'as hurt under Section 323 of 
the Penal Code, and was one proj^crly triable 
by that ofiicer, so as to take the case out of 
the jurisdiction of the Sessions Judge umler 
Section 427 of the Code of C'riininal Proce- 
dure. 

With regard to the remaining prisoner 
Jeena. we see no reason to interfere : his 
committal and trial by the Sessions judge 
are regular, and on the evidence we think 
his conviction amply justified. 

T he I7lh January i8b6. 

Pt escuf : 

The Hon'ble \N . S. Seton-Karr and A. < 1. 

M ac[)herson , J 

Misdirection— Evidence. 

Queen rrr.^us ( 'hoonee and others. 

Commiitt'>1 hv the Mii^i^istf iite. iun! tried hv 

the SesKion^ J^iitihf, on <j th<iri*r 

of ahetnieut of rohherv. 

Tho *>missi(>n of a b*<le<’ {><>int out t<» thf Jury the* 

weakness jif the aj^ainst the arc us* *!, ant! the 

|>ossil)ility of other }u-is<jf»s thr iruilty paities, 

tli>es not amount to a j)<>sitive misciire<tion. NV’fiere 
there is some evidence to to a lury, thi* Court rannot 
interfere. There must Ik* a mis<hr**f t»on or some ei tor 
in law. The ra^e r<imm<'nted on, howewr, as unsatis- 
factory 

We have sat together in thi-s case, and have 
fully considered the appeals n{ these jin.son- 
ers, who have been heard hy their pleader. 
We have also heard the junior I’leader of 
(iovernmeni in support of the conviction. 

The only point on which we could inter- 
fere in this case, ^Onch was tried before a 
jur)’, would be that there had been a posi- 
tive misdirection by the Judge to the 

i |ur>', or that there was a total failure of the 
egal evidence necessary to suf)port the con- 
viction. such failure amounting to error in 
matter of law. 

Wc cannot term this case by any means 
a .satisfactory one. There is no evidence 
whatever to show when or by whom the 
deceased Deokec Ram was murdered or 
robbed. Indeeii. the prisoners have been ac- 
quitted of abetment of murder, and have 


been convicted of abetment of robbery, y; 

The robbery on the charge framed by the * 

.Magi.siratc is stated to have been committed 
between the Stations of Futwa and Buktiar- 
pore : but there i.s not a tittle of evidence to 
show where the deceased was actually mur- 
dcrcil and robbed. The stations in ques* 
tion arc next in order on the line to the 
South of Patna City. The evidence goes to 
show that the murdered man was found 
<lead by the Station Master of Dinapore 
when he opened the carriage, and that the 
prisoners had been seen to enter the carriage 
with the dcceasctl Nvbcn the same train left 
Jumalpore at 10 oMock on the 10th of Dc- 
icmber 1864. 

The cvitlcncc for the prosecution, including 
that of the chief witnesses, Meetun and Pulux) 

Singh and others, goes to show that the de- 
ceased stayed at Jumalpore on the night of 
the gih of becemher, having left Hurd wan by 
the II o'clock train of that day ; that the de- 
ceased was escorted to a lodging by the 
orders ot the prisoner ('hoonee Jemadar, who 
is emplovc*d on the Railway ; that the next 
morning he was advi.scd by tbc jemadar not 
to go up by the da> train as it was much 
crowded, but to wail for the night-train ; that 
('h(X)nc‘c Jemadar procureii him his ticket, and 
that this pri.soner put the deceased into his 
cairiage, together with the three appellants 
now’ before liic ( ourl. Phe evident ealso shows 
that the prisoners PuIkx) IMcxxice and Daboo 
are .servants of Choonce Loll. Sheohurt ap- 
pears to be unionnecie<l with the others, 
though he gcx into the .same carriage w’iih 
them. The prisoner ( hormce, who is ad- 
mitted to have never left Jumalpore, in his 
defence pksuleci enmity on the part of one of 
the principal witnesses, Pull(x) Singh. The 
other prisoners, Pulux) and Dahoo, pleaded 
that they had never left the Station of Ju- 
rnalpore, while Sheoburl gave evidence to 
show that he had gone up the line to Azim- 
ghur, but on a different dale. 

Of the value of this evidence, which was 
commented on by the Judge at length, it was 
wholly for the Jury to decide, and it is clear 
to us that they must Irave cli.Hcredrtcd the 
defence, as well as that they must have given 
full cTcilii to the principal witnesses who 
spoke of the intercsl taken by ('hexjnee IjoU 
in the movements of the deceased and to the 
simultaneous depariurci of the deceased and 
the prisr)ners in the same carriage w'ilh no 
one el.se. 

Wc think that it would have been well if 
the judge had pointed out more strongly to 
the Jur>’ the weakness of the evidence and 
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the ponslbility of the deed, vvhether robbery 
or murder, or both, having bce-n committed 
by other parties, seeing that heiween jumal- 
pore and I)ifiaf>ore, a disiance of no miles, 
there arc no less than ten stations. But we 
cannot say thil this omission aoionms to a 
positive misdirection ; neither can w»- say that 
there is such a total failure of evidence as 
amounts to a want of the legal evidence ne- 
cessary to uph'dd a conviction. There is 
some evidence, connecting the nnsoners with 
the deceased both at the station f>f Jnmalf)Ore 
and at the lime of their tlepannre ; and. if the 
Jury thought fit to heileve and to <outd<* this 
evidence with a failure on the part of the 
prisoners to account for their leaving the 
train, or with a false or di^^ci edited defence, 
it is impossiV.)lc for us to say that there was 
not some evidence to lea<l them toa ronvi< non. 
The evidence against Sheohurl, who is not 
shown to have manifested any interest in 
the movements of the deceased, is even le^s 
than those against the other prisoners ; f<ir he 
is only proved to have got into the train wjth 
the rest. In the case of (Junesh, another 
pri.soner in the case. whost‘ conviction was 
previou.sly quashed hy the High ('ouri, there 
had been a positive misdirection on the nan 
of the Judge with repaid to an imporiani 
confession, which w.is no confession at all. 

It is our opinion that we cannot iiverfere, 
a.s there has been nr) niisdirection in iliis in- 
stance, and as there was some evidt*me to go 
to a Jury, and no oiroi in mallei of law has 
been shoun to us. 

The appeals must he ilismissed. 

I'hc iqlh January 1866. 

Present : 

The Hon’hle L. S. Jackson, ). B, Phear, 
and F. A, (i lover, yudges. 

Land disputes— Jurisdiction of Magistrate, 

Miscellaneous Criminal Appeal. 

Deuran Klahcc Kewoa Khan and Afuhouissa 
persns 

Suhuninnissa. 

In cas<*9 of fitsputoN ronrrrniifjr the p<^s‘ves<iion of 
land undf r Sretim) of llu' of ('runtnal Proce- 
dure, tKr Magi'.tr.Oi has nu jurisdiction to interfere 
tinWnkA he in lirst ed «>f the cxi'-tence of a dispute 

Ultefy to caiKo a I h of the peace. 

O/orrr, J. Tnr argument in this case 
has been alhoved ur /o i.ir heyemd the scope 
of the petition of ippe.d. As, lowexer. the 
points at is^iue are of consu;eratie im()orunce, ^ 


I have no objection to dispose of the appeal 
with reference to them, as well as to 
point specially noted in the petition. 

I’he D(?piiiy Magistrate's order there is de- 
clared illegal — 

1 1 ) Because the li spate referred to the 
right to collect a share of certain rents, and 
not for possession of any defined portion of 
land. 

2.i Becuise the parties to the suit are not 
euh» r of them m actual manual possession of 
the land in (pieslion. 

(3.) Becui-e the Deputy Magisirate has 
not recorded any formal proceeding under 
Section 318 of the Criminal Procedure Code, 
stating ids groiind.s for believing that a 
breach of the oeacc w'as likely to occur. 

Lastlw I'he Sessions judge is declared to 
he wrong in not hearing the appeal 

'Phe last objection is not very clearly re- 
corded. It is not contended by the petition- 
e ’s pleader that there is any appeal, proper- 
ly so called, from an order of a Magistrate 
passed under Section 318. So far the Sessions 
Judge’s order on the petition, to the effect 
itiat he had no jurisdiction, was correct. The 
object of the petitioner was apparently to get 
the Sosions Judge 10 look into his objec- 
tions touching the nature of the claim, and to 
reter the case to the High Court under Sec- 
tion 434 of the Procedure Code The Ses- 
sions Judge, no doubt, mistook the nature of 
ihe petitioner’s application, hut, as the whole 
case is now before the Court under Section 
404, there is no necessity for sending it 
back for a formal order. 

With regard to the allegation that the dis- 
pute is lor a fractional share of profits of an 
iimallcf property. I think that the appel- 
lant has ahogether failed to make out his 
case. I’he record describes the property, of 
which possession is sought, as a regularly de- 
tim d and demarcated sh kmee talook, with a 
specific name, and it is alleged to consist of a 
Mi annas share of the narent zemindary, 
Tht-re i'. nothing lo siiow ihat the ciaim was 
lor a shaic of the rents of an undivided 
estate. Another |x>int would l)e that this ap- 
peal comes under Section 404. Thcerror com- 
plaineti of must he one of law, and there is 
no power in this Court under the Section to 
enquire into the truth of facts found by a 
Ix)\ver Court. Here the Deputy Magistrate 
has <listincih held that the dispute is not 
for the -^harc s t»i a fal(K>k or mehal, but thait 
the subject of dist ute is one entire talook 
c 'lnpriving the 14J annas share of ten mou- 
zahs, and wiih such a finding I apprehend 
this Court couid not interfere. 
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Then, as to the objection. I have no written in almost the very words used by V* 

doubt that Section 518 refers to aru^ incluvies liio pohce. It appears to me. therefore, 
all parties concerned in liu' d!^i»u:e. ‘'uhether ' I admit the j>rocet*(ling to be irrcgii- 

(to use the \\ord> ot the ohi la\s, Act IW of lar and dcscr\»ngof blame, that a Magistrate 
1 840) “ proprietors, dependaniialookdars, far- endor^ing a pohee oJlicer’s reasons for ap- 
raers, undcr-farmers. rv<us, or other persons.** prchemling a breach ot the peace by stating 
and that it is not essential that the parties to liis coiunrreitco in them, and ordering in 

such a suit slmnld be or claim io b<* the actual c<Ml^el|lu•ln e an eiupnrv under Section 318 

and manual possesKor^ of tire lainh 1 he is -^uIlKiontlv witbm the meaning of that 
words of tile prcNeni law are verv I'fo.id : Section i«> poneni an Appellate C'ourl’s an- 
ihey are that, when a dispute exists coiuern- milhiv^ his oitier tor lUegahtv. 'riiongh not 
ing any land, the Magisti.ite is to L<d) upcm in strKi rule, the M .igisiiate’s proceeding 
a// parfifs toncernetl, tkc.. iVa.. and it seems carries mil the intmirun ot the law. which 
to me impossible to restrict ilie meaning ot is that the (*llieer tiMiig a case or directing 
the word </// to the narrow limits of resident it to In.* tried under the above Sec lion should 
cultivators. It appears fairlv and c onsistenilv he himself resjionsilde toi taking the matter 
to include all the parties mentioned in Set- out of the tisual 10111^*0 ot law' on the ground 

tion 2. Act IV. of iS4( . That Act was that by doing so he was preserving the 

framed to enlargt' the prnvisioji^ (>\ the old s peace. 

law on the subject. Act X\'. of ]Sj4. whith F(*r these reasons I would reject this ap. 
restricted the Magistrate ‘s interfereiue to idication. and uphold the order of the Lower 
cases where* piopiitlors of land were con- Caunl. 

cerned : ano. had Ac i XXV. ot iShi licen in- Phtar, /. 1 am of ojiinion that this ap- 

icnded to reduce the law s action to n.irrower plication shcail l lie granted, 
limits, doubtless Section would i,a\e I lad it not bet'U lor Itie stronglv expressed 

distinctly said so. So lar liorn tioing th.it, it opinion of Mr. jnstuc tilovcr. I should cer- 
appears to me to follow the im-.uiing of .\c t lainiy h.i\e be^oj disposed to think that the 
IV. of i84f>, and 10 Us<‘ the same loriu ot ' posj,fss on ot land. Ac.. ’ t oniernplaled in 
words, 'iz.. ‘ all persons conceinc-d in sm,h .'^ei !w»n jtiSol ihet iiminal Ihoc eduie C'odc, 
dispute. was cis the Sci non iis< lj e,\press(*v, it) *• ac- 

1 am of Opinion, therefore, that the present lual ‘ possession, and not c onsirnc tive pos- 
case was rightly l»ioui»ht under >«‘cnon 31S. se-sion l>v the leieipi o| ii*nis. It seems to 

J.asflv, as to the I)< piit\ Magisnau* s oinis- mcr that tlie hrtach of ihcr peace intended to 
.sion to u*coid anc formal unmnd.s for appre- he antic ifrated is .siunethmg in the way of a 
bending a breac li of tin* j»eac e. per^rmal sirnirgle lor the actual enjoyment 

Strictly spe.ikinj;. the rvbjettion do(‘s nf»t of the immove.ihle pioperty descrihed, and, 
apply to the l)ej)utv Magisiiate's proceeduiirs had 1 been inias-.}sied, I sliould have consi- 
at all. l)ut to those ot his immediate supmor h-ted ihii the onrnarv seii-se of the words 
who oralered tlje c i'-e 0* be lurttighi under i-inploctd snppoiie<l that \iewancl no other. 

Section 31S, and sent to the Itejaiic Maei^- It would n<»t have (.ciuned to rne that the 
traie for empiiiv into tie f.n t of poss. v^ion : dneiia-ns given in tiie carlni Act tfr as.scm- 
bui, taking it in its bni.u'le-t '^ens<'. ] do not bl<- a: the empniv ail the v.uions pioprieiors, 
think that llic* Magistrate s omis'-ion to re- .. c oncei le-d in the disput<*. so far enlarged 
cord in a separate statement his rea^onv !'f)r liie rather wr>i<is <yi the .\ct as If) indicate 
believing a breach (A the peat < hkelv i.s sulh- that die Pt a< e ( Mlicer was to deal with any 
cient to nullify the Lepu v M.igistrate s sub- dung beyoiul a hxal and tangible subject ot 
sequent aciion. It is nowheic n-quiied ]>y fpiartei. It “ ‘'^*''** imcndefi 

the law that the otTicer (inccling an enquiiv to embrafe an\ irn aTiiriLr beyond that which 
under Section 3i>^ shouhl hmiM.lf take or involves <iiiecl erp'U inenl of the subject, 
record eviflence on the subject ; he is rrn'rely dierc is luxbing to coniine the occurrence of 
to be saiishefl that a dispute likelv to in- die dispute and consequent breach of the 
ducc a breach of the peace exist?,'' and to peace even to the lieighbourhood of the im- 
fuate the grounds of his being so satisfied, moveable prf»p('rty which defines it, and, in 
Now. in the great majority of in.sianc^ s, that case, it is diflicult to imagine why the 
these grounds would be the rej^orts of the Legislature should consider it necessary to 
police ofTiciais. who had visited tlic spot, and distingui.sh violent disputes about rights of 
had seen the pre]»arations for a riot or un- immoveable jiroperty from tho.se in which 
lawful assembly ; and, were the Magistrate to questions as to rights to moveable property 
record them, they would, in all probability, be * have inflamed the passions of the parlies. 

Or. 30, 
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But* whatever might be the conclusion to 
which further and mature consideration 
might lead me on this point, 1 think the Ma- 
gistrate has no jurisdiction to enquire into 
ti^ matter of possession at all, unless he is 
first satisfied that a breach of the peace is 
actually likely to occur in reference thereto. 
It necessarily follows that be must adju- 
dicate definitely upon this point, and the 
IwCgislature also adds that he must re- 
cord bis reasons for being so satisfied. 
In this case he docs not appear to have done 
either of these things. Perhaps it might be 
immaterial to the validity of the pioceeding 
before him whether or not he finally tceortl- 
ed bis reasons as directed by the Act ; but, as 
the imminence of a breach of the peace 
constitutes the substantial ground for Ins 
interference being involved at all, it ought, 
in my judgment, to be disiim lly adjudicated 
Upon by htm« So far is this, which 1 consider 
to be a requirement of law, from being ful- | 
filled that the De[»uty Magistrate does not 
even allude in his decision to a breach of 
the peace. 'J'hc document which exhibits 
his judgment is headed as if the case were 
a civil suit betw^eon parties, and certainly 
the inference from llu? passage, wbieii 
suggests itself to my mind, is that the pro- 
ceedings before the Magistrate were con- 
ducted as a piece of private litigation with- 
out any reference whatever to the main 
purpose of the Legislature. 1 think we are 
specially bound in this count rv to take care 
that the action of our ( ourts oi' liiniteil juris- 
diction is not diverted from its proper end, 
and is not in any wav made to pander to the 
unhealthy craving ot the people tor litigious 
contest. Moreover, 1 may add that, in this 
particular instance, not only is there no ail- 
judication on the point, but I cannot gather 
from the facts disclosed that there was any 
real ground for apprehending a breach of the 
peace. The reports of the police olfu ers ' 
distinctly negative the ailcgalions made by 
oomplainant with regard to it, and only 
aay that the dispute was one which might 
not improbably lead to a breach of the peace. 
As much might truly he said of almost any 
dispuie whatever between persons belonging 
to the classes of society who are the less 
accustomed to self*restraint, and if it is sufii- 
oiant to support the jurisdiction of the Magis- 
Usde tinder Section 3 iS of the Code of Crimi- 
nal Procedure, 1 am at a loss to conceive 
why the I.eglslature sliouki desire the ren- 
mm which satisfy the Magistrate to l^e 
ifmded. 

T‘ > ^ ^ w nU hefor** ^ ihlivt 


Jackson, J . — I concur with Mr. Justice 
Phear to this extent that, as the root of 
the Magistrate's jurisdiction in cases under 
Section 318 of the Code of Criminal Pro- 
cedure is the necessity of preserving the 
public peace, and. as the I^^gislaturehas made 
it a condition precedent to his interference in 
such cases that he should be satisfied of the 
existence of a dispute likely to occasion a 
breach of the peace, the proceedings in this 
case are defective, as it does not appear, in 
the face of them, that the Magistrate or any 
Magistrate was so satisfied. 

Various parties presented petitions to the 
Magistrate of the district, inviting his inter- 
ference, and the police oflicers made reports, 
in w hich it was stated that a disturbance was 
probable. On this the Magistrate appears to 
have passed an order, directing a Subordinate 
Magistrate to place the case on the file, and 
pioceed under Section 318. 

From this it is not clear whether the Ma- 
gistrate inteniied anything more than that 
the Subordinate Magistrate should proceed 
to hold the enquiry, if he w'cre satisfied 
that a breach of tlie peace was likely to 
occur. 

At any rale, it docs not appear from the 
I na fjrd that cither the Magistrate of the dis- 
trict or the Subordinate Magistrate was 
actuated by that belief, which, 1 think, is 
essential to authorize his interference. 

1 am very strong: ly of opinion that it is of 
the highest importance to restrict the action 
of the Criminal Courts in their interference 
with piopeny to the cases in which such 
imerference is expressly authorized by lawr. 

And for this reason I concur in selling 
aside the order as made without jurisdic- 
tion. 

It does not appear to be necessary that I 
shouhl record my opinion on the other points 
raised in the judgment of my learned col- 
leagues. 

The 20ih January 1866. 

Present : 

The Hon'ble W. S. Scion-Karr and A. G. 

Maepherson, Judges. 

Tranaportatios (Term of — under Sections 4ta 
*<id 59, Penal Code). 

Queen versus Mohanundo Bhundary and 
others. 

Committed ike Deputy Magistrate, and 

tried by the Officiating Sessions Judge of 

Beerhhoomy on a charge of dacoify. 

A sentence of transportatum under Sectknui 4ta and 
«f *. P I r.-4 ^ . 
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SeiM^Karr, J, — 1 skk no reason what- 
ever to distrust the judgment of the Court 
and the Assessors in this case. 

There was every probability of the wo- 
man Ahladi\s recognizing the prisoner 
Bipun, and the evidence as to the finding 
of the stolen property as against the other 
prisoners seems quite full and conclusive. 

I doubt, however, whether under Sec- 
tions 412 and 5q the j>risoner KamesNur can 
be sentenced to 14 years* transpoiiaiion. 
Section 59 says that the irans])ortaiion is 
not to be less than seven years, nor more than 
the term for which the prisoner would be 
Uahie to imprisonment. Now. by Section 412, 
the imprisonment can only extend to 10 years. 
Therefore, it .seems to me that the trans- 
portation commuted under Section 59 can- 
not be more than 10 years. 

I would reduce the piinishineiii of Ramc.s- 
sur to 10 years’ transportation in this view 
of the law 

The other appeals are rejected. 

Maepherson, J , — As the seiuciice of 14 
years' transportation above referred to i.s 
expressly slated to be given under the two 
Sections 59 and 412, I concur with Mr. 
Justice Sclon-Karr in thinking 1 for the rea- 
sons assigned by liimi that the sentence must 
be reduced to 10 years’ transportation. 


The 23rd January 1866. 

Present : 

The Hon'ble (j. Campbell, Jud^e. 

Judgment of Judge — Grounds of commit- 
ment — Evidence. 

Queen versus Jshur Manjee and oihcis. 

Committed by the Ma^^i^trate of Bancoorahy 

and tried by the Sesn^ns Judge 0/ liest 

Burdwan, on a charge 0/ dacoity. 

A fudge is bound to state m his judti^meiU the evidence 
on wnich he convicts. The evidence in this cast* com- 
cnented on, as well as the otnission of the Ma^fistratr to 
Ipve in the grounds of commitment any paiticulnrs of 
the case. 

I 00 not consider that this case comes 
before this Court in the shape in which it 
ought to come. 1 think that the Judge is 
bound to state in his judgment the evidence 
on vrhtch he convicts the prisoners. He 
merely says : It is beyond doubt that a 
dacoity occurred, and that the prisoners, each 
and of them, took part in the offence." 
The judgment then goes on to give an extra- 
Otdinary, and, to me, onintelligible reason 
for not ctmung 10 any finding as ren>ect8 the 


more serious charges of daeoity with gfle^UB 
hurt, and in fact formally acquits the prl^ 
soners on those charges. It seems to me 
that, if one word of the evidence is to be 
believed, and any offence at all was commit* 
ted. it was iiacoity w i(h grievous hurt under 
Scitioti 397 of the Penal C'tnle, and that not 
only pnsouci No. i (w ho, according to the 
evidence, struck the blowi, but all the Other 
prisoner*, members of an unlawful asseti^ly^ 
piii.secming a common object, were guilty of 
that offence ( not of abetment of it as charged 
by the Magistrate) under Secdofi 149, 
'I'iie judge say.s : “ rhere is no direct pfO^ 
that the mother of Hholanath sustained 
grievous iuirt, and there is no necessity, Ac.,” 
when, in fact, there was the evidence of 
the woman lierself and of the other wlt*^ 
nesses, of the C'ivil Surgeon (examined 
before the Magistrate, and sent to the Judge, 
Inn not examined by him) ; in fact, 2 do not 
.see what evidence could have been more 
direct. 'I'hen the judge thought fit to 
omit to examine some of the witnesses 
sent u}> by the Magistrate, though, as they 
are eutcied in the Calendar, it seems to 
me that Nos. 9 and 10, who did not pro* 
fess to lecognise the dacoils, but beard lha 
cries, wouU! have been important as impar* 
lial witnesses to certify whether the more 
direct witnesses to recognition mentioned the 
names of the dacoits at the very moment, 
ami the witness, No. 11, who is said to have 
recognised the dacoits, was especially import* 
ant, not being the {irosecutor’s witness, but 
fit woulii aiqiear) a person sent for at the 
instaiue of the prisoner’s mooktear, Again, 
the Jmige nuglr in such a case invariably to 
insist on the attendance of the police wit* 
nes.«*es, who could le.stify to the manner in 
width the property wa.s discovered, and the 
confessions, Ac., obtained. And the Ma* 
gistrate shouhJ always send such witnesses 
when, as in this case, their evidence is im* 
portant. I'hc evidence against the prtsoii«» 
ers consists in — 

]. -Witnesses to recognition at the time 
of ilic dacoity. 

2. S^ mc small articles of property said 
to have been found in the house of No. i. 

3. — ^'I’he partial admission of the prisoner 
No. 7. 

The police ought to have pfpved that the 
complainant named the prisoners from the 
first, how and under what circumstances the 
articles of property were recovered (the 
finding is only proved by a formal witness 
called for the purpose), and how the admission 
was obtained ; this is not shown at all* 
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Notwithstanding, however, the omissions 
mentioned above, I find that the first police- 
reports (though not properly proved as they 
should have been) do not mention the names 
of the prisoners ; that the witnesses examined 
swear very positively to the recognising of the 
dacoits ; that there is some evidence, such as it 
is, to the finding and identity of the property, 
and that the admission of one of the dacoitswas 
recorded at the time before the Deputy Ma- 
gistrate ; that the prisoners have not set up 
or proved any good defence, and that, with 
the exception of Boro Nuddea Manjcc, No. 
2, to be presently noticed, they do not allege 
any good ground of appeal before me. 

That being so, and the prisoners being con- 
victed of dacoity by the unanimous verdict of 
the Judge and Assessors, 1 do not see sufiicient 
ground for interference in thi.s ca.se, and 
dismiss the appeal of all the appellants, ex- 
cept Boro Nuddea Manjee, No. 2. 

Boro Nuddea Manjcc urges that he is a 
lej>er, and phy.sically incapable of committing 
the offence alleged against him ; and he ap- 
peals to his physical appearance, lie seems 
to have made ilie same defence before the 
Judge, but the judge omits to notice it. 
I* therefore think it necessary to call on the 
Judge to certify whether in his opinion the 
prisoner is or is not physically capable of the 
offence imputed to him. 

1 must add that 1 notice defects in the 
investigation prior to its trial at the Sessions. 
I cannot understand why it is that, with 
so highly paid a police force, the most 
important casc.s are so often left to infe- 
rior officers. This case of dacoity witli 
serious wounding was only investigated by 
a subonhnate police otlicer called by the 
witnesses the Bukshee, that is, I suppose, one 
of the old Mohurrirs dressed in uniform as 
a head constable ; and 1 must again bring 
to the notice of the Judge ot the Knghsti 
Deparimenl ilie wuie-spread practice 
of sending away the witnesses from the 
Magistrate's Court till a more convenient 
season, so as to preserve the shadow without 
the substance of rapid disposal of business. 
In this case the witnesses were sent in on 
24th September, but the Deputy Magi.stnue 


the case was brought to light, and should, In 
fact, render his grounds of commitment a 
proper and complete act of accusation. 


The 25th January 1866. 

Present : 

The Hon'ble F. B. Kemp, W. S. Seton- 
Karr, and L. S. Jackson, Judges, 

Evidence — Accomplice. 

<,>ueen versus Dwarka. 

Committed by the Officiating Magistrate 

of Mon^hyr, and tried by the Sessions 

Judge of BhaugulporCf on a charge of 

abetment of murder^ ^c, 

'I he testimony of an accomplice is not alone sufficient 
for a c<>nvictioii . The corroboration must be on matters 
directly connr< ting the prisoner with ths offence of 
which he is ac < usetl ; and the evidence of two or more 
accomplices rciiuircs confirmation equally with the testi- 
mony of one. 

Uaviko considered this case together, w^e 
find that the Sessions Judge has convicted 
the prisoner, appellant, upon the evidence of 
two accomplices, which evidence, as to the 
ap])ellanl’s })anicipaiion in the crime, is not 
in any way corroborated. 

We think that the rule by which our 
('ourls of Criminal Jurisdiction must be 
guided is that ;he testimony of an accom- 
plice is not alone sufficient for a conviction ; 
that the corroboration must be on mat- 
ters directly connecting the prisoner with 
the offence of w hich he is accused ; and that 
the evidence of two or more accomplices re- 
quires confirmation ecjually with the testi- 
mony of one. 

We observe that, in this case, if the evi- 
dence of the accomplice-witnesses be true, 
the prisoner has taken pan in a deliberate 
and atrocious murder for the meanest mo- 
tives, and, if he be guilty, it would be 
against the interests of justice that he 
should escape. 

It appears to us that, if the accomplices 
j have told the truth, a liulc inquiry ought 
i to lead to the obtaining of evidence by 
{ w’hicli their testimony mignt be confirmed. 


We direct, Uierebire, under Section 422 
Alla Mahomed, sent them away again tor a ! of the Code of Criminal Procedure, that the 
time, without any examination whatever. ! Court of Session shall make enquiry whe- 
Thcy were sent in a second lime, and cx- ! ther the prisoner is known to have associated 
A4itimed for the first time on 5th October. j w ith the accomplices, or with the man 
The Magistrate also seems to omit to Gurbhoo who has been hanged for this crime, 
gl\e In the grounds of commitment any » or whether he is known to have frequently 
particulars of the case. He should then absented himself from his house about the 
make an official record of the circumstances time of the commission of this crime 
and evidence by which| and the dates when, without legitimate cause, whether he wa^ 
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•een at the place where the deceased men 
were poisoned, or where the poison was 
bought about the time ot' the transaction ; 
and that the Court shall receive such evi- 
dence as may be offered on the part of the 
prosecution U[K)n these or other points bearing 
upon the guilt of the prisoner. 

After recording such evidence with all 
the precaution which the peculiar circum- 
stances of the case will suggest to the 
Judge, and allowing the prisoner to allege 
any thing, or bring any counter-evidence 
which he may have to offer, the Judge will 
return the proceedings to this Court for 
final orders. 


The 26ih January 1866. 

Present : 

The Hon’ble \V. S. Seton-Karr and A. (J. 

Macpherson, yuJ^i^es. 

ConTiction and sentence on several charges — 
Rioting— Hurt— Grievous Hurt. 

Queen versus Azgur and others. 

Committed h\ the Mit^istraie, and tried hy 
the Sessions Jud^e of lUuket ^un^e. on a 
charge of not being armed latth deadly 
weapons y 

Conviction and scntrncr Noth for rlotinp and for 
grievous hurt upheld, the punishment heinj;; on the whole 
not more severe than mijjht properly have t»ecn awarded, 
if the conviction had been lot j^rievous hurt only. 

A person ctmvictcd of rioting sh<iuld not fn* ronvicted 
of hurt or grievous hurt caused to himself. 

In this case fifteen jnisonrrs haw been 
found guilty, ist, of rioting btring arnud with 
deadly weapons ; and, of causing grievous 
hurt by means of an insuuinem for slabbing 
or culling ; and, 7/v/, of causing hurt l)v ihe 
like means. On the convn tion for rioting, 
they have been sentenced to three years' rigor- 
ous imprisonment each ; on ilie conviction 
for grievous hurt, two, namely Azgur and 
Roshundee, have been sentenced to an addi- 
tional term of two years* rigorous imprison- 
ment, while all the others have been .sentenced 
to one additional year. No puni.shrncnt is 
awarded on the conviction for causing hurt, 
the punishments given utider the other heads 
being deemed sufficient. 

There is no question as 10 the jjropriety of 
the finding of fact as to the riot, and as to 
one of the prisoners, Fukeer Mahomed, hav- 
ing been hurt ‘^grievously,” and as to another 
prisoner^ Ahmed Ally, having been hurl in 
Ibe riot 


The prisoners appeal, all of them, on the Veti 
general ground that, as they were all con* 
vicled of the riot, they ought not also to 
have been found guilty on the other counts. 

But we think there is nothing legally wrong 
in the convict lores, as the rioting did not 
necessarily lead to grievous hurl, and as the 
causing of grievous hurl was in respect of 
one person, vhilc the causing of hurl was in 
respect ot ainnhei Moreover, the .sentences 
are not in the wlude heavier than might pro* 
perly have been inthcled. had tliey been found 
guiliv of causing grievous burl alone. 

N'ukeer Mahomed ami Ahmed Ally, the 
two prisoners who were hurl, have, however, 
a very snb.staniial ground of objection to the 
convictions and .sentences as to them. They 
have, no doubt, been rightly found guilty on 
the first count for rioting. But. as Fukeer 
Mahomed is hincself the jicison to whom the 
grievous hurt with which the pri.soners were 
chargeil was caused, it seems .somewhat 
absurd, and it is wliolh inconsi.slcnt with 
justice, that lie should l)e found guilty of the 
oifem e ol taiismg ilnit grievous hurl. His 
conviciioii and sentence under the second 
count of tile charge (r/c, for causing griev- 
ous hurt. cVc.j are quashed and set aside. In 
like manner, as Ahmed Ally i.s himself the 
person to whom ihe hurl which is the 
subject of the third count* was caused, it its 
ab.surd to find him guilty of the causing of 
it. He is not sentenced utidcr that count, 
but it is impossible for us to say bow far his 
conviction under it mac have influenced the 
Judge in his fixing the .sentence under the 
second count ; and, as he is sentenced to a 
long period ol riiprisonmcnt for the offence 
of noting, we think that the sentence passed 
on him in the second count (for causing 
grievous hurt; should also be set aside. 

As regards the other prisoners who have 
appealed, the appeal is dismissed. 

The 30lh January i8h6. 

Present : 

The Hon’blc A. i>. Macpherson, Judge, 
Robbery — Extortion. 

Q)ueen versus Dulcclooddeen Sheik and 
J ameer Faqueer. 

Committed by the Magistrate, and tried by the 
Sessions Judge 0/ Rajshahye, on a charge 
of extortion, 

VVhere a person through fear, &c.. offer* no refiatwic© 
to the caiT>'inj:off of hi$ property, but doc« not deliver 
any of the property to thocc who carry it off, the offence 
committed is robbery, and not eatortion. 
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lM>m 1» Ibis C 9 m I do noi think that the facts 
lottiid warrant a conviction for exiortiony in- 
aamtich an, although the boatmen through 
ie«r offered no resistance to the prisoners 
carrying off their property, they did not 
dilivtr any of the properly either to the 
prisoners or to any one else. Delivery by 
the person put in fear is (according to the 
definition contained in Section 383 of the 
Penal Code) essential in order to constitute 
the offence of extortion. I think the prisoners 
ought to have been convicted of (as they 
were charged with) rMery ; for the facts 
found clearly amount to robbery within the 
definition contained in Section 390. I'he 
prisoners^ in order to the committing of theft, 
voluntarily caused, or attemptcil to cause, 
fear of instant wrongful restraint to the 
persons whose property they took. 'Fhey 
stopped the prosecutors* boat in the stream, 
represented themselves to be persons in 
authority, and said llial the boat must be taken j 
to Rampore Reaiileali, where it was re(|uired 
by the Magistrate to carry treasure, and 
then they plundered the boat. In this 
there undoubietlly was the causing, or at- i 
tempt to cause, fear ol “ wrongful re- ' 
straiut, which is (Section 339) defined I 
to be the voluntarily obstructing “ any per- 
** son so as to prevent that person from 
** proceeding in kwy direction in which that 
** person has a right to proceed,' 

Under Section 426 of the Criminal Pro- 
cedure Code, however, 1 shall not reverse 
or alter the sentence of the Lower Court, 
because the persons accused have not been 
sentenced to a larger amount of punishment 
than could and ought to have been awarded 
for the offence of which, in my judgment, 
the accueed ought, upon the eviilence, to 
have been found guilty. The accused have 
been, in no w’ay, prejudiced by the error. 

The appeal is dismissed. 


The 27th January 1866. 

Prtsinl : 

The Hon'ble (L Campbell and A, G. Mac- 
plicrson, 

Mtar4tr--Cai»ltal Pimlslimetit 

Queen vtrsus Kboax Sheik. 

Ckmmiiitd hr tki yoini and iritd 

Stuims yudge ef Sylkiiy on a 
akmtm of cnlpobif homkido amowUing to 


The punishment of death should not be infiided ip § 
case where there was no intention to cause death, but 
merely a reckless assault with a deadly weapon, 
indicted a bodily injury likely in the ordinary dourae 
of nature to cause death. 

Whatever suspicion we might have, that 
the witnesses who were, they say, beaten 
for calling dohat were not so disinterested 
spectators as they represent themselves, and 
that the affair may not have been so entirely 
one-sided as it is represented ; still, when pri- 
soners make no substantial defence, but set 
up false alibisy it is very difficult to say that 
the evidence for the prosecution is false, and 
in this case we cannot take upon ourselves 
to disturb the finding of fact of the Assessors 
and the Judge that the prisoner, wTiose case 
I is referred to us, having had a quarrel with 
I deceased, did afterwards, liaving obtained the 
j assistance of others, make an entirely one- 
sided assault on the deceased. If that be so, 
and if, looking to the character of the weapon, 
and the whole circumstances of the assault, 
it is rightly found that the prisoner intended 
to inflict sucii bodily injury as he knew to 
be likely to cause death, and he did inflict 
a bodily injury sufficient in the ordinary 
course of nature to cause death, and which, 
in fact, did cause death ; then, no doubt, the 
prisoner is guilty of murder. We see no 
sufficient reason to ilo otherwise than to ac- 
cept the finding of ilie Sessions Court on 
this point. But we do not think that such 
a case as this, in which there was no inten- 
tion to cause death, but merely a reckless 
assault with a weapon which inflicted a 
bodily injury likely in the ordinar)^ course 
of nature to cause death, viz., a club of a 
very lethal character, is one in which the last 
punishment of death is at all proper. We 
deem it more consistent with justice to sen- 
tence the prisoner Sheik Khoaz, and do sen- 
tence him, to transportation for life. Several 
other prisoners who did not strike the fatal 
blow were at the same time convicted d 
murder, and sentenced to transportation for 
life, a sentence which seems extremely severe, 
but which is the lowest lawful sentence, if 
the prisoners are rightly convicted of mar- 
der. As no appeal from the prisoners is 
before us, and the exact limits of the offence 
of murder has been the subject of discuaston 
before a Full Bench of this Court, whose 
judgment has not l>een delivered, we do not 
at present think it desirable to exercise our 
general power of revision in regard to these 
prisoners, deeming that such power should 
only be exercised when thm is clearly 
error. 
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The 31st Janttary 1866. 

Prtstn! : 

The Hon’blc F. B, Kemp and F. A. Closer, 
Judges. 

Breach of Trust— Deficit of Sait in 
Sait Golahs. 

Queen versus Brinbadhur Pulnaik. 

Committed h\ the OffiiUtfmg ^J^1g:str^tfr\ and 
tried hv the Sessions Judge of Cuttuik. •'u 
a charge of iriminat hr each trust. 

The mrrr fact uf tht*r<’ iuMrii: ** larjfc dfHc'it of 
without distinct pnnif ot a criminal misappi'opnation, 
*« not •ufiici»*nt to ctmvict the Salt Daroffah in charfje 
of the jfolahs of criminal hreach of trust under Sec- 
Jon 40s> of the Penal C\»de. 

Glosser, J. I'ltK prisoner in this case, a 
Salt Datogah in C lUtack, has been convictetl 
under Section 409 of ilie Penal Code of 
criminal breach ol trust, cVc., and sentenced 
>0 three years' imprisonment with a fine of 
10,000 rupees. 

The facts of the case have been given in 
very full deiad by the Sessions Jutlge, and 
it is only necessary for me to slate shortly, 
that the prisoner was adnniiedly in charge 
of the Booreah Salt (bdahs, three in number, 
from 1861 to 1865, the period during which 
he was on leave exiepied; and that there is 
a very large ilefieieiuv of soil lobe accounted 
for. Sucli <leliCetiev. hov^e\e^. would iifit per 
se render the I)arogah triininally liable : there 
must be distinct pR>of of a criminal mis- 
appropriation of some jiarl of the missing 
salt before the prisoner can be i-onvicu-d 
under Section 409. 

Before consi<lering the evidence on this 
point, I must correct a mistake of the Ses- 
sions Judge in resj»ect ot the ipiantity of salt 
said to have been damaged by the lire. 'I'he 
Sessions judge has h»'l<l, and the circun»- 
slances seems to have had great weight with 
him in determining the <|uesiion of the pri- 
soners guilt, that the Salt Agents Sheris- 
tadar, who went to inspect the (jolahs, re- 
ported that not aliove 100 tnaunds were 
damaged by the lire, and that the Darogah 
never objected to that report, I have read 
this report (dated 9ih June 1864) carefully, 
and do not find any such estimate. 1 he 
Sheristadar describes the apjiearance of the 
Golah — the |K)sts of which were then burn- 
ing — and states that he could not say whui 
amoimt of injury liad been done, but that 
Uie salt was disclored to various depths in 
all directions. Jle nowhere in his report 
estimates the loss at 100 maunds, and there- 
fore the Sessions Judge's presumption against 


the prisoner In consequence of his ofnMoU 
to object to that report at once falls to 
ground. In connection with this }>art of the 
ca,se 1 ma\ remark that the fire took place 
during the prisoner's absence on leave, and 
that, directly he returned, he rci)ortcd very 
strongly to the Agent the necessity of having 
the sail removed from the goiahs, and re- 
weighed in order to ascertain the extent of 
the damage. He even refused to take 
charge i>r give out s.ih on ronutnuahs unti 
this was ilonc, and <ml) \icldcd after the 
repealed ortlers of his .superior. I, coking to 
this portion of the evidence. 1 think the 
prisoner is fully cleared from all siispicion of 
laches ; from die nine of liis return, till per- 
emjilorv orders from the bait Agent rendered 
it useless, he kept couiimially lemonstraiing 
against being made tcsponsihlc for losses, the 
extent oi which had not hecn ascertained. 

i'he particular charges on which the pri- 
soner has been ton> icicd arose in this W'ay. 
When the Darogah reported two of his 
(iolahs einpl\, the Sheristatlar (witness No. l) 
wa> sent down to make crujuiry, the deficien- 
c> anioumiiig to several dioiisand maunds of 
salt. In the course of it, his uttcniion was 
direcieil to a licet of sail boats lying at a 
ghat within a couple of miles of the (fOlaliB, 
and in seven of these he considered that the 
cargo wa> not properly protected. 

()f these seven three belonged to one Jogee 
Behai a, and on Ijoaid w ere 7rx> maunds of 
valt. jogee Behara produced two ronmn^ 
nahs, one in this own name for 621 maunds, 
and one in the name of Bhugwun (alleged 
10 lie his hiothei) for 09 tnaunds. These 
two unvanttahs more lhan cr)vere<l the quan- 
tity or salt on t)oarcl, but the Se.ssions Judge 
has held it not to have been protected, because 
Jogee Behara's roioaunah was post-dated : 
ine docnincnt, ibui is 10 say, was dated the 
31 St Jnl}, whilst til? visit of the Sheristadar 
took place on the 30th. li does not ap{>ear 
to me how the post-dating of the rmmnnah 
proves any crirniiialilv on the part of the 
Darogah, or how- it can shew' that the salt 
I in Jogee s boats was irnjiroperly come by, 

I No doubt, it was a circumstance demanding 
I eiu|iiirv, hut the explanation given by the 
Darogati, though not exonerating him from 
the charge of carelessness anti impropriety, 
seems to me, as it did to the Assessors, natu- 
ral and probable. He says iha't, as there were 
still sonic remaining old foim rmvannahs 
t<' come in, he wished to keep the new forms, 
su<. h as had been presented by Jogee Behara, 
back for a few days until all the old ones 
had been entered ; ior this reason he posh- 
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V)sL V« dAtcd Jogec*» papers to the day when he 
calculated he would he able to enter them 
In his hooks, and in the inevin lime kept a 
separate account. 'Fhis last part of his 
story is, at all events, borne out ; for amonifsl 
the papers p^jven uj) to the J^hcristadar were 
recei()ts on the part of Jogee and Hhugwan 
for the salt deli\'ere(l to them ; and there can 
be no doubt, I think, that the salt found on 
the three boats of Jogec llehara had been 
properly rcceiv<?d from the Darogah, and was 
regularly protected. 

I’he same remarks apply to the boat 
owned by Seboo<iass. 'Fhis party held a 
ro%vannah for the (juantity of salt found on 
board. I'hc only circumstance of suspicion 
against it w'as the post-dating of the rowan- 
nah to the 31st of July ; for the reasons 
already given, I think that the Darogah's 
explanation may be received. 

'JVo other boats belonged to Juggobun- 
doo, and one to Aluddoo. lioivannahs were 
produced fafter .some little delay, the owners 
apparently not being on the spot) to cover 
(he salt. 'Fhc Sessions Judge mistnisis all 
these documents ; in Juggobundoo’s case, be- 
cause the rowannah lie produccMi was not in 
his own name ; and in Isshur'saml Muddoo's 
cases (Isshur, I would mention, was ^aid to 
own part of the sail in Jtiggobumloo's boat), 
because the dales of (iehvery were many 
days anterior. 

1 do not see how the fact of Juggobun- 
doo’s boat ctuuaimng salt covered bv a row- 
annah in another person's name [>roves aii\- 
thing at all against the Darogah. If it ^^erc 
the rule, that panics taking rowan nahs from 
a Salt .'\gent were houml themselves to lake 
delivery of the salt mentioned in them, their 
neglect of this rule would not aftVet the .Salt 
Darogah. He was bound to deliver the salt 
to the holder of the roxvannah, and, having 
done that, he fum tufi o/^rio. 

Then, as to the* suspicion supposed to arise 
from the dalgs of delivery in the case of 
these two persons, it is pro\ed In the 
evidence of the boatmen that, for some days 
Et least after Juggobuiuloo's salt was given 
out by the Darogah, it remained heapcvl up 
on account of some repairs wiiich had to be 
done to the boat, and tlial, alter these were 
finished and the salt put on board, the boat 
remained a week or more at the ghat betore 
it was seized by the [wlice. As to Isshur's 
salt no such dout>i couUl arise ; for he does 
not appear to have taken delivery of it till 
the aSth. 

The same remarks apply to Mudh<x>'s boat. 
He produced a rowannah for his salt, and 


the mere fact of his having taken delivery 
some 10 days before, cannot invalidate that 
document, or prove that the salt seized in his 
boat was not the salt protected by his row- 
annah. 

In short, taking all the evidence into con* 
sideration, I think that the case for the pro- 
secution breaks down altogether. No act of 
criminal breach of trust is proved, and the 
mere fact of there being a large deficit, 
although it may make the prisoner civilly 
liable, cannot bring liim within the provi- 
sions of the Penal Code. 

1 would reverse the Sessions Judge’s 
order and sentence, and direct the release of 
the prisoner. 

Kemp. J . — I entirely concur in this judg- 
ment. There is no evidence of a dishon- 
est mi.sappropriation of trust property, and 
the prisoner must be acquitted. 


The 31st January 1866. 

Present : 

The IJon’blo C. B. I'rcvor, L. S. Jackson, 
and F. A. Glover, yudges. 

Appeal— Convictions under Police 
Act V, of 1861. 

Referred under Section ^14 0/ the Code 0/ 
Criminal Procedure, and Circular Order 
Xo, iS. dated the ijyth fuly jd6j. 

Fhakoor Dos.s and Godai .Shek. 

Omvirtlons under the Police Act V. of 1861 are 
appralal>le like other convictions Where the appellants 
are convicted by an officer exercising’ the powers of a 
Magistrate, and sentenced to impiisonmcnt exceeding 
the limit prescribed by Section 411 of the Code of Cri- 
minal I*rocedure, the appeal lies to the Sessions Court. 

\Vf, think it clear that convictions under 
Act V. of 1861 are appealable in the same 
way as other convictions. 

Seciion 21 ot the C'ode of Criminal Proce- 
dure provides that “the Criminal Courts of 
•• the several grades, according to the powers 
•• vested in Uiem respectively by this Act, 
•• shall have juristiiction in respect of offences 
“ punishable under the Indian Pentil Code, 
“ or under any special or heal law* and in 
*• the investigation shall be guided by the 
*• provisions of this Act. ' 

Act V. of 1861 is a special law on the 
subject of i>olicc : and persons charged with 
offences punishable under that law must be 
tried under the provisions of the Code 
Criminal Procedure. 


Ct&mimt THit wjiiudT 

Section 409 of the same Code provides it applies only to the High Court on Its ^ 

het any person convicted on a trial held by Original Side, Inasmuch as the Act was 
he Magistraie of the District, or other officer intended to apply only to Her Majesty^s 
exercising the powers of a Magistrate, may Supreme C ourts. That depends upon the 
ppeal to the Court of Session to which construction which is to be put upon the 
uch Magistrate is subordinate (subject to words in the general rule laid dow^n in Sec* 
he limit prescribed in Section 41 1). lion 28. '*in any such Court/' or before 

The appellants in this case are persons any such person.’* Now, it so happens that 
:onvicted on a trial held by an officer ex- Section 27, which immediately precedes the 
urcising the powers of a Magistrate, and sen- Section in question, says : “ The rules of evt* 
meed to imprisonment exceeding the limit 
ixed by Section 411. They were, therefore, 

'e think, entitled to an appeal to the Scs- 
ions Court. We, therefore, direct the Ses- 

ions Judge to hear the present appeal, and argued from that, tliat when Section 28 uses 
0 pass such orders as the circumstances may the words “ in such Court, it means in any 
equire ; and we further direct that a copy such Court as is lastly abovementioned, m., 

>f this decision be laid before the Judge Her Majesty’s Supreme Courts. But it appears 
n the English Department. to me that that construction is not correct. 

Section 27 was not intended to alter the rules 

^ of evidence in every branch of the Supreme 

1 he 7th Februaiy 1866. Courts, but only to make the rules of evi- 

Present : dcncc in matters of Ecclesiastical or Admiralty 

'L M 1 o r luri.sdiction the same as those on the 

he Hon ble Sir Barne.s Peacock, f/.. CAiY pica side of the Kiid Courts. That was the sole 
Hon lile H. Ikaylcy. object of Section i/, and it did not apply to 
h ^ \ Pundit, and ■ rnattersof Criminal Jurisdiction. But Section 

G. Campbell, I 28 applies to cases of treason and perjuiy, 

Evidence (in cases of Perjury^— Single j to all cases of every kind ; and it appears 

witness— Corroboration. j to me tliat the words before any such Courts 

tueen versus I.al Chand Kowrah Chowkee- i were intended to refer to all Courts of Jus- 
dar and others ■ territories then in the possession and 

^ , ! under tlie (Government of ilie ICasl India 

.ommitied by fhe yoint Magisirate, and Com])any as mentioned in Section 2 of the 
tried by the Sessions Judge of lfooghl\\ on Act. The words *'or before any such person 
a charge 0/ giving false evidence^ cannot refer to persons mentioned in Section 

Held by the majority of the Court (Campbell, J., die.- ^ 7 . no persons are mentioned therein. They, 

‘ntina) that the evidence of one witnei^s uncorroiKirated in like manner, refer to tlic pcrsons mentioned 
not legally sufficient for a conviction of perjury, Section 2, m., all pel SODS having, by law 

Peacock, C. J , — The question which has or consent of parties, authority to take evi- 
ecn referred to this Court in the present dence.” Sections 3, 5, 7, 1 1, and other Sections 
wc is whether a person can be convicted use the words ** all such C’ourls and persons 
perjuiy' in the Mofussil upon the evi- aforesaid;” and Sections 6, 9, 12, and other 
cnce of a single witness uncorroborated. Sections use the words ** all such Courts and 
ection 28 of Act II. of 1855 down persons aforesaid, ” referring to the Courts and 
general rule in the following words : persons mentioned in Section 2. The Act 
Except in cases of treason, the direct evi- w-as pa.ssed for the improvement of the law of 
ence of one witness, who is entitled to evidence, not only in the Supreme Courts, but 
II credit, shall be sufficient for proof of any in all the Courts of the country. Neither the 
ict in any such Court or before any such Title nor the Preamble limit the Act to the 

Supreme Courts. 

If the words “ such Courts ” in Section 28 
refer to the Supreme Courts, because those 
were the Ourts last mentioned; Sections 30, 

41, and 45, which use the words such Couit 
or person/ niust, upon the tame reasoning, be 
constituted to refer fo the Supreme Courts, 

The Act recites that it is. expedient further to 
improve the law of evidence, and then pro* 

Or. 87. 


trson. But the rule is subject to a provi- 
> in the following words j But the pro- 
sbn shall not affect any rule or practice 
9^ort that requires corroborative 
'idetice in support of the testimony of an 
:complice or of a single witness in the case 
penury.” 

ft is said that Section 28 does not ex- 
nd to the Mofussil Courtfi. and that 


j dence in Her Majesty s Supreme Courts as to 
‘ matters of Ecclesiastical or Admiralty Civil 
Jurisdiction shall be the same as Uiey are 
on the pica side of the said (Courts ; and it is 




M 


Crimmal 


THM Wjae&X.t RlPOtTlK. 


Mulings, 


[VoLV. 


IM. V# cccds to enact that, within the territories in 
the possession and under the Government 
of the East India Company, all Courts 
of Justice, and all persons having, by law or 
consent of parlies, authority to lake evidence, 
shall take judicial notice,” d:c. 


Further, the Proviso under Section 28 
shows that “ any such Court ” was not in- 
tended to refer simply to the Supreme Courts. 
It says, “ but this provision,” that is, the pro- 
vision that the evidence of one witness, who 
is entitled to full credit, shall be sufficient 
for proof, “ shall not affect any rule or practice 
of any Court that requires corrolioraiivc 
evidence in support of the evidence of an 
accomplice or of a single witness in the case 
of pcrjur>^” 

Now, the wonls of any Court ” would not 
have been used in the proviso of the preced- 
ing pan of the Section, had they been intend- 
ed to apply only to the Supreme Courts ; 
whereas, if mv construction is correct that 
the words '‘such Courts” and “such person” 
refer to the Courts and person mentioned in 
the 2nd Section of the Act, the words “of 


any Court,” &c., arc applicable and correct. 
According to‘ the law as ail ministered in 
the exercise of Original Criminal Jurisdiction, 
Uie evidence of only one witness uncorrobo- 
rated is not sufficient to convict of perjury, 
because it is governcil by the rules of the 
Law of England. I do not mean to say that 
every rule of the law of evidence, as admi- 
nistered in England, applies to the Mofu.ssil 
But I cannot think that wo ought to put such 
a construction upon Section 28, Act II. of 
1855, as would allow a person to be convicted 
of perjury at Allipore or in other [mris of 
the Mofussil upon the uncorroborated testi- 
mony of a single witness, when such evidence 
would be insufficient for a conviction in 
Calcutta before the High Court in the exer- 
else of its Original Criminal Jurisdiction. 
Such a construction would not be veiy* con- 
aisient. But, if the law is so, we are bound b> 
it. If there was any rule or practice in tlu 
Sadder Court or in the Courts in the Mofussi 
which, before Act II. of 1855, pavenled j 
conviction for perjury upon the evidence o 
a single witness without any corroboration 
it appears to me that such Courts fail withii 
the proviso in Section a8. Now, there is s 
cjsc which was decided by Mr. SamueUs ii 
the S^dcr Court {sn Niaamut Reports 
« V ’’ Government virstus Goreel 
F^da) in which the rffic waa lidd down ai 
follows ; ‘ Perjury is not to be assumed 
^au$e of one man appears to hi 

mote creaibfe than that of another. Ther< 


must be certain proof adduced, independent 
of the oath of one of the parties, that the 
deposition of the other is false.” That is to 
say, the oath of one man is not sufficient to 
convict another of perjury, when he has 
sworn to the contrary that you are not to 
take the evidence which by an accident isf 
the more credible for the purpose of convict- 
ing of perjury, but you must bring something 
corroborative, or something more than the 
evidence of one witness. This rule, w*hich 
w'as laid down by the Sudder Court in the case, 
is supported by other cases, and is in accord- 
ance with the principle of the English Law. 
Indeed, I think, I may safely say that it was the 
practice of the Sudder Nizamut and of the 
Mofussil Courts not to allow a conviction 
of perjury upon the uncorroborated evidence 
of a single witness. Consequently, the case 
does not fall wdihin the general rule of Sec- 
tion 28, inasmuch as it is taken out of that 
rule by the provision w'hich says that the 
rule is not to affect any rule or practice of 
any Court that requires corroborative evi- 
dence of a single witness in a case of per- 
jurv. 

We do not sit here to make the law, nor 
to exercise the functions of Legislators, but 
to administer the law as in our consciences 
we believe it to exist. It is unnecessary, 
therefore, to enquire whether the rule of Eng- 
lish Law or the rule or practice of the Mofussil 
j Courts are founded upon sound and correct 
j princijilcs or not. 

/taj'/fv, J. — In this case of perjury referred 
1 by ^Icss^s. Justices Norman and Campbell, 

I 1 would distinctly confine myself to the 
I case as one of perjury. The question 
then is, whether, when -4 has deposed one 
way, and B has deposed exactly the contrar>', 
and upon this B is accused of perjury, the 
statement of J on oath, which is one state- 
ment against that of B, also pn oath, w^ill 
require some corroboration before B can be 
convicted of perjur)*. 1 think that the prin- 
ciple laid dow n in "the decision of Mr. Sam- 
uells, in the case in page 212, Vol, IX. Niza- 
miit Adawlui Reports, is that which should 
be followed. That case is ver)* analogous 
to this. The principle 1 would follow here 
is enunciated in Uie words underlined : — 

The conviction which is founded simply 
on the oath of the persons accused by the 
prisoner cannot stand. If 1 were to affirm 
such a conviction, no person bringing a charge 
against a Darogah, who happened to enjoy 
the good opinion of the Judge and Ma^s- 
trate of that district, would be safe. Perjury 
is not to be assumal^ because the story 0/ 
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w man appears h he more credible than 
that of another. There must he certain 
broof adduced^ independent of the tnUh of 
one of the parties, that the deposition of the 
^ther is false." 

As 1 said l>efore, the case before us is a 
:rase of perjury, and therefore I would not 
fo beyond it or enter into any other (ptestion 
the construction or application of Act IL 
>f 1855 irresj)ective of this case of perjury. 

A or man, J. This is an appeal from a 
:onviction before Mr. Pi^ou. the Judjre of 
Hooghly. 

The prisoner Lai Chand was convicted 
and sentenced to three months' imprison- 
nent under Section 193 of the Penal Ccxie, 
3n a charge of giving false evidence in a 
stage of a judicial proceeding, by falsely as- 
serting to the Joint Magistrate that he had 
lot told the Inspector of Police that he had 
,aken bamboos from Karlick (ihose, Kakhal 
Sahee, and others. 

The proceedings before the joint Magis- 
rate shew that a charge was pending before 
lim against one Nissa Ahtnetl, the Head 
Tonstable of Kiilsince, to whom a sum of 
noney had been entrusted for the purpose 
if, building a hut, that he had obtained ma- 
terials wuhout paying for them. The pri- 
soner slated before the Joint Magistrate, 

‘ I received from the head constable the 
“ price of all the bamlxios 1 collected. I did 
“ not tell the In.spector that I received 
bamboos from Kartick Ghose, Kakhal 
“ .Sahee,'* and others named. 

The evidence of Inspector Cavanagh is 
as follows : 

“ I was investigating the conduct of the 
Kulsinee head constable regarding the ac- 
‘ counts of the zemindary dak i>uilding at 
‘ Nobograni. I remember that the prisoner 
** told me that he had collected some bam- 
*• boos for the pur|>ose of that building. 

T«al Chand told me the names of certain 
** person.s from whom he had received some 
* bamlioos. I don't remember the names 
** he mentioned, but 1 wrote them down 
“ from his mouth at the time in a inemo- 
** randiim/' Producing Memoranda A. and 
B., he says : “ I'hesc are ihe memoranda I 
wrote with my own hands." Refreshing 
lis memory from them, he said : “ Lai Chand 
** told me he received bamlioos from Kartick 
“ Ghose, . Kakhal Sahee, and others. 1 
^*iook the names down at the time in my 
** memoranda as the prisoners mentioned 
the names. They of their ow n accord 
gave the names. I am quite certain that 
**thi8 is the prisoner who made the asser- 


*MJon. 1 am quite certain that I made no 

mistake, and, as each prisoner mentioned 
“ the names, 1 wrote them down." Pointing 
to another document, he said : I'liis is the 
** original diaiy written by me from the me- 
“moranda, aiid is the report referred to in 
“ my de]K>sition before the Joint Magistrate/* 

The Judge summed up the case catefoily 
to the Jury. He said : “ You have to deltri 
“ mine whether you believe the lns|>ector of 
“ the prisoner ; if the former, you must con- 
“ vict ; if the latter, if you think that the prl- 
** .soner unintentionally made the false asscr- 
^nions, you must acquit. It is nothing to 
“ you whether the alleged false evidence 
“ w as or was not on a point material to the 
“ i.s.suc of die case in w hich it was given, or 
•‘whether it was on a trifling or on an im- 
“ portant |>oint, or w hether there is any valid 
‘ reason for their making a false statement. 
“ ^’ou have to decide whether the prisoners 
“ have falsely stated in their depositions as 
“witnesses in the case again.st the head 
*• constable as to the matter of the building 
**of the zemindary dAk liouse that they did 
•* not state as recited in the charge. There 
•* is only one w itness for the prosecution ; 
“hut, under Section 18 of Act IL of <855, 
“the evidence of that one witness, if you 
“ believe it, is suflicienl for the conviction 
“ of the prisoner, for there is no law or 
“practice of the Mofussil Sessions Courts 
“which reejuire.s evidence corroborative of 
“ such single cvitlcnce in cases of false evi- 
“dentc." 

I may observe that the prisoner was called 
before the Joint Magistrate to prove that, by 
the desire of 'he head constable, he had 
taken haiiih<x>s without paying for them from 
Kartick (ihose and other villagers. He 
denied it. The (piesiion, whether he had 
told the Inspector that he had not done so, 
was apparently pul to him in order to show 
that his statement before the Magistrate was 
at variance with the statement made by him 
to the Inspector, and coo.sequently that his 
evidence, in exculpation of the head con- 
stable, w as not to he relied on as opposed to 
that which it was expected that Kartick 
Ghose and the other villagers would give* 
It was clearly material as affecting his credit 
and the credibility of bis statement on oath 
: before the Magistrate. 

It is, therefore, not necessary for me to cx- 
i press any opinion as to whether a fsdse state- 
i ment, made by a witness on a point wholly 
I immaterial to the issue in a cause, is a gtv- 
I ing of false evidence, and, as such, punishable 
I under the 193rd Section, . ) 
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The only other point i» that the priaoocr 
was oemvicted of giving false evidence, the 
only piwf that the testimony was false 
being that of a single witness. Section a 8 of 
Act IJ. of 1835 enacts that, Except in cases 
** of treason, the direct evidence of one wit- 
** ness, who is entitled to full credit, shall be 
sufficient for proof of any fact in any Court, 
t‘Ac. But this provision shall not affect 
•‘any rule or practice of any Court that 
requires corroborative evidence in support 
“ of the testimony of an accomplice or of a 
single witness in the case of perjuiy/' 

An accomplice can hardly be said to be 
a witness entitled to full credit, 1 am dis- 
{>osed to think that, by the law of evidence in 
this country', and the practice of tlie late 
Sudder Court, the testimony of an accomplice 
required confirmation (see Regulation X. 
of 1824). 1 tliink that, by the rule and prac- 

tice of the late Sudder Court, some corrobo- 
rative evidence was rec(^uire<l to jrrove the 
falsehood of the statement on which perjury 
is assigned ; that a conviction for ])erjury was 
not allowed to stand where there was the 
mere nncorrobo rated oath of the prosecutor 
against the oath of the prisoner. See a 
case in Beaufort’s Digest, paragraph 4508, in 
which, however, the rule was probably mis- 
applied. See also the case of (lOreeb Peada, 
Nizamut Rcj)orts, 1859, page 21Z ; i Niza- 
mut Reports, page 314 ; a Nizamut Adawlut 
Reports, page i(>8. 1 am sure that the rule 

rested on sound policy. 

After a very careful consideration, I am 
disposed to think that the eviilence of two 
witnesses, or at least some corroborative evi- 
dence of the oath of a single witness, is 
still necessary to prove the falsehood of any 
statement charged to be false evidence. But | 
1 feel considerable diffidence on the subject. | 
My view, how'cver, is apparently in accord- S 
ance with the opinion of Mr. N\)non in his 
Work on Evidence, Section 622. The cases 
of the other prisoners, who were tried at 
the same time, are precisely similar. 1 
would quash the convictions. 1 should re- 
gret the acquittal of the prisoners on this 
ground, the less because of the shape which 
uus charge in the present instance lias as- 
sumed, The substantial offence of which 
the prisoners were apparently guilty was 
that of giving false evidence in order to 
ecreen an offender. In order to punish them 
ior that offence, of which there was no suffi- 
dent proof, th^ are charged wkii having 
iqpoken falsely, by denying that they made 
m pntticular stalement 10 the police 


The confessions of persons accused, made 
before police constables, are not admitted 
as evidence of guilt ; and it would cer- 
tainly seem to be a dangerous practice that 
one who has made such a statement or con* 
fession before a single police constable 
should be compelled to repeat or admit that 
he made the confession before the Magis- 
trate or Judge on pain of being charged 
with perjury if he retracts and denies that 
he made the statement. If the ^tements of 
the prisoners made to the Inspector are true, 
they probably are able to be charged as 
guilty of or of abetting offences under the 
105th or the 409th Section of the Penal 
Code. 

I'he case having been referred to the Full 
Bench on the second point, as the majority of 
such Court agree w'ith me, the convictions 
will be quashed. 

Shumbhoonath Pundit^ J , — I believe that 
in the late Sudder Nizamut the Judges al- 
most invariably convicted prisoners tried for 
perjury, when the oath against the former 
oath of the prisoner was corroborated ; and so 
1 should hold in this case that the testi- 
mony of one witness is not sufficiently legal to 
convict the prisoner. 

Campbell, J , — The question arising in this 
case is a point of law in a criminal 
appeal from a conviction by Jur}', for 
false evidence, first heard by Mr. Justice 
Norman and my.self. There was a differ- 
ence of o]>inion, on account of which we 
thought it necessary to refer the case to 
a Full Bench. 

If I were charging a Jury, or advising an 
ine.xperienced Judge, I should probably say 
that, in ninety-nine cases out of hundred, a 
single witness would not suffice for a convic- 
tion in a case of this kind. As a matter of 
cretiibility, I have no doubt that it is so. But 
we are now called on to determine the mat- 
ter simply as a dry point of law, and of 
law only. The prisoner has been convicted 
of false evidence in a trial by Jury in the 
Sessions Court upon the evidence of one 
witness which the Jury and the Judge 
deemed worthy of entire credit ; and 
my learned colleague and myself, who sat 
on the Division Bench, w'ere agreed 
that, as a question of fact, w'c neKher had 
the power to interfere, nor saw any reason 
for interfering, with that conviction; that, 
in this res|)ect, the appeal could not be sus- 
tained. The only question is whether, that 
being so, we are, as a matter of technical law, 
bound to quash the conviction, to say we 
ve nn doubt rrf » ^vid »t 
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»im the pio8ecutloii» we have no doubt of India, we must be satisfied that in veaU^ 
the guilt of the prisoner, we have no power to such a rule was clearly, disttnctly, and dd^ ; : v ! 
interfere with the finding of a juiY on the finitely established as matter of law* 
facts; bnt still we are, in a case or perjury, vions to the Penal Code, the Criminal 
bound by a technical rule to release the pri- l*aw of the Mofusstl Courts was very vague 
soners, because the evidence of one witness and uncertain. It may be that, both in cH« 
is in law* as distinguished from fact, insuffi- minal and civil matters, single Judges may 
dent for a conviction, and the Jury cannot occasionally have somewhat loosely quoted 
legally find a verdict upon it* 1 concur in what they su[>posed to be rules of English 

the view of Act 11 . of 1855, Section 18, which Law. Put 1 cannot think that two or three 

has been ^ken by my learned colleague, isolated instances of such references, culled 
'The Jirsf sentence of that Section lays down from a vast number of decisions ealendtng 
the general law of British India, p/s., that over very many years, would suffice to estab« 
one witness of unimpeached credit Is (if lish a rule of law. In this instance, so far as 
believed by the Court) sufiicient for a con- 1 hav ' seen, even such r/iV/u are ouite want- 
viction in a case of perjury or in any other ing. A great deal det)ends on tne way in 

case. The sentence makes an excep- which the word “practice” is understood* 

tion in regard to Courts where a contrary rule 1 quite admit that it may be found that in 
or practice is already established. It is not, practice, in a very great many cases, a single 
1 think, necessary here to discuss whether witnes.s uncorroborated was not deemed suf- 
in English Courts there is really on the ficient for a conviction for perjury. But 
subject a rule of legal effect whether, in a that is* in my view, a (piestion of tne credlbl- 
case of perjury proved by a single witness, the lity* not of the admissibility, of the evidence, 
question is one for the Jury or for the Judge. | 'Fhe question is w'hether there is a practice 
1 have no doubt that, since the English Ijiw . elevated to the dignity of an absolute rule 
prevailed in the late Supreme Courts, and it of law* vn,, that, though we may to the 
was not in 1855 thought necessary to go fullest extent believe the evidence, we cannot 
beyond that law for the puri>ose of rendering convict upon it, and must set aside the 
the law' of those Courts unitorm with that of verdict of a Jury. Such a rule of law* must, 

British India in general ; the second sentence it seems to me, have been clearly enunciated 
of Section 28 was intended to reserve the law and consistently acted on before it can be 
of England in those Courts in regard to the binding ufK>n us under the terms of the 
point now before us, whatever the Judges Statute. 

might construe that law' to be. Up to the 1 cannot see that it has been so. 1 do not 
present moment, the Criminal Procedure i.s find it clearly and broadly expressed in un- 
entirely different within and without the ambiguous terms in a single case which has 
limits of the Original Jurisdiciton of the High come to my notice. Beaufort quotes one 
Court, and it seems to me that in 1B55 the case in which the Judge refused to convict 
Legislature recognized and contemplated a for perjury' on the evidence of two witnesses, 
very wide difference in the Criminal l^w and becaose It was oath against oath. 'I'hat can 
Procedure within and without the Mabratta hardly be applicable. One or two other 
Ditch. But the wording of the sente nee cases have been examined, and especially one 
ol Section 28, even if specially designed for is relied on, decided by Mr. Samuells, in 
the Supreme Courts, in terms extends to which it seems to me that the expressions 
all Courts in which there had been prevt- used mean that in the particular case the 
oiisly established a rule or practice reqiiir- Judge did not think, and in similar cases 
ing corroborative evidence in support of would not think, the unsupported testimony 
the testimony of a single witness in the of one or two witnesses interested in the 
tase of perjury. The question is, therefore, matter sufficiently credible. In truth, on ex- 
jaarrowed to this, viz., whether, in the Courts amining this case (Nixamut Adawlut Reports, 
of Bengal, such a legal rule or practice had Vol. IX., p. 210), 1 find that there were /uw 
been established. 1 think, however, that, witnesses who directly swore to the perjury, 
when the Legislature had laid dow'n a broad " the Darogah and a Burkundax named Meher- 
and liberal ride for British India, and allows oollab. ’ Mr. .Samuells also says: *^Tbc only 
only of excq>tion in regard to certain evidence against the prisoner is that of the 
Courla, then, before we establish the ex- Darogah and the Burkunduz whom he had 
cepfsM in the Couits of Bengal, before we accused/' and “the conviction founded simply 
give effect la a highly technical rule at on the oath of the persons accused by the 
,imiiaitce with the genenl law of British prisoners cannot staM," It is evident that 
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VW. V, tbil cue li not In point, nor have I seen^any 
,0t;b6r more so. I cannot see that any role of 
law on the subject was established in the 
Courts of Ilcngal. and therefore I would not 
give effect to such a technical rule in opposi- 
tion to the general law of India. 

The appellants having been convicted by 
the Jury, i would dismiss the appeal. 


The 12th February 1866. 

Present : 

The Hon'ble A. fi. Maepherson and F. A. 

Glover, Judges, 

Circumttantiai Evidence-Proof of guilt- 
id oral conviction of Judge. 

Queen versus Sorob Koy. 

Commit ted by the Deputy Magistrate, and 

tried by the Sessions Judge of Shahabad, 

on a charge of murder. 

The leruilt of a priBoner must be clearly proved before 
he can be convicted, and a weak case cannot be 
strengthened by the fact that the tiultcc has had many 
difltcultieit thrown in their way. 

Absconding is but sliglH evidence of guilt usually. 

Convictions must be based on substantial and .suffici- 
ent evidence not merely ** moral convictions.” 

'I'hk prisoner in this case has been found 
guilty of the offence of murder, and has been 
sentenced to death. T'he Sessions Jiulge 
and the two Assessors by whom he was tried 
were unanimous in the conviction. 'The 
case has been referretl to the High C'ourt for 
conhrination of the sentence. Having fully 
considered the evidence on the record and 
the judgment of the Sessions Judge, the 
conclusion at which we have arrivetl is that 
the evidence is wholly insufficient to support 
the conviction, and that the prisoner ought to 
have been acquitted. 

The person murdered was a woman by | 
name Kagirja, the mistress of the pri.soner, i 
who seduced her al>out three or four months 
before her death from the hoUvse of her 
husband at Dinaporc. She lived with her 
mother Bhagaruttia, and was constantly 
visited by the prisoner, who usually passed 
the night with her. 'I'hc prisoner lived in 
the same village, in the house of his father 
who was a man of some position and influence, 
being the *relisildar of that and some neigh- 
bouring villages. 

On the night of Tuesday, the 3rd of 
October, or rather early in the morning of 
the 4fb, the deceased w'as found dead in her 
house, where she usually slept, her throat 
Imving been cut. On the 4th, constables 
frtmi neighbotiripg stations reacb^ the spot^ 


:and, on the morning of the 5th, a native In* 
spector of Police from Arrah arrived. The 
latter found that nearly all the villagers had 
run away, and could get no information or 
assistance from any one. In consequence of 
his representations, a Deputy Magistrate on 
the 9ih went to enquire into the case, 'and 
the result of his enquiries was that he com* 
mitted the prisoner for trial on a charge of 
murder. So far there is no question as to 
the facts. ^ 

There is no direct proof against the pri- 
soner, the case being one entirely of circum- 
stantial evidence. In order that our reasons 
for not concurring in the finding of the 
Lower Court may be distinctly understood, 
it is essential that we should go at length 
into the details of the evidence. We must 
premise, however, that, whatever may have 
been the difficulties throwm in the way of the 
police, and however much the officers who 
had charge of the preliminary investigation 
may have been obstructed, it is not less 
necessary in this than in any other case, that 
the guilt of the prisoner should be clearly 
and conclusively brought home to him before 
he can be properly convicted. A case weak 
and inconclusive in itself cannot be in any 
tlegree supplemented or strengthened by the 
I fact that every exertion has been made to 
prevent the police from discovering the 
truth. Much as it is to be regretted that the 
perpetrators of a foul murder should not be 
brought to justice, no Judge can rightly 
permit that feeling to influence his judgment, 
when the question which is before him is 
whether or not it is i)ro\’ed beyond all rea- 
.sonable doubt that a particular individual is 
the murderer. When it is distinctly proved 
that an accused person has attempted to 
remove or destroy that which is evidence of 
his guilt, or to keep out of the way witnesses 
who. It is shew n, could prove the case against 
him, such a fact may properly be used in 
support of the pro.secuiion. But that is a 
very different case from the one now^ under 
consideration, where all that is alleged (and 
it is not strictly proved) is that the prisoner 
and his relations have such influence in thb 
village that those who know what happened 
will not come forwrard and speak the truth. 

The person who, no doubt, could clear up 
the whole matter, if .she chose to do so. Is 
Bhagaruttia. the mother of the murdered 
woman. She and her daughter lived in the 
same house, though they slept in different 
rooms. On the night of the murder, both of 
the women slept in the bouse, and the mother 
! was the first person who, m the mornings 
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foiuid her daughter lying dead* Unfoitu- village, in going hia rounds, heard the vc^m V!if 
nately the statements which this woman has of the deceased and the prisoner as they 
made since the murder are so varied and talked inside her house ; that the prisoner 
contradictory that it is, in our opinion, im- was seen on the morning of the murder to 
possible to rely u|>on them as proving any* leave the house of the oeceased soon after 
thing. At first, on discovering that her daylight; that early on that morning he was 
daughter had been killed, slic seems to have seen near his own house coming from the 
said that the prisoner had killeil her daughter, direction of the deceased's house with stains 
The coiKstable who reached the house on the of blood on his clothes, and that, as he was 
evening after the murder .says that she told coming along, a certain conversation took 
him that th^ves had broken into the house, place bctw*een the prisoner and his brother 
and committed the murder. To the Police Sarawuth, in w'hich allusion was made to the 
Inspector, who arrived the next morning, she death of Nagirja; that he was afterwards seen 
first said that thieves had done it, but after- at a well, where blood was observed on his 
wards she said the prisoner had done it. To clothes ; that the day before the murder he 
the Deputy Magistrate she .said she did not borrowed a /tansnui, such as /ar^e-walas use, 
know who did it. liefore the Sessions Court with which the throat of the deceased may 
she said that thieves did it, and she saw have been cut ; and that he absconded tmme* 
three men running away. Again, before the diaiely after the murder. 

Magistrate she a Imilled that the prisoner Let us consider the evidence on which this 
had .scvluced her daughter, and kept licr as case rests. Three women, Gurbhini, Purwa, 
his mistress ; while in the Sessions Court .she and Ramonia, say they saw the prisoner com- 
absolutely denied that she ever said an\- ing away from Nagirja's house soon after 
thing of the kind, and declared that the daylight, “ about two ^hurrets of the day/' 
prisoner never had any connetlion with as they went to draw water, (turbhini says 
Nagirja. It is very unfortunate that this she saw him come out at the door of tne 
wiine.ss, who probably knows all, will lua house of the clccea.seci. Purwa says she saw 
disclo.se what she knows. As it is, her te.sii- him coining from the house “near a f>ttpul 
mony is of no weight against the pri.soner. irccclo8etoihehou.se, fifteen paces off.” Kamo* 

If it be true that she did at first say that the niasays, first, that she saw him come out at ' 

prisoner had killed her daughter, th s iloes the door, and then that slic saw him near 

not prove that he really did kill her. What the peepul tree, “ which is about ao feet 

she said i.s evidence onlv so far as it goes to from the house.” All three women agree in 

show that the slalernents suh.se(4uenily made .saying that, immediately after they saw the 

In her aie untrue. .Moreover, if she did at prisoner, ihcy heard the mother cry out that 

first CT) and say that the pn.soner had kdlevl he had murdered her daughter. 'J'hcn the 

her daughter, it may very po.s.sibly he that (Jjowkeedar Soohkaran says that, a.s lie w'cnt 

she sai 1 .so without meaning to say that it his rounds through the village, he heard the 

was Ins hand tliat did the <leed ; for, by whom- prisoner and the deceased talking in her 

soever her throat actually was cut, there is hou.se on the night of the murder, but they 

no doubt whatever that it was on account of were not quarrelling. In the morning he 

her connection with the pr».soncr that the saw the prisoner “at sun-rise going towards 

dccea.se J was murdered. We con.sidcr that ibe south from the direction of Nagirja's 

the case must he dealt with wholly irresjiect- “ house, about 25 paces from it. ” Then the 

ive of the statements made by the deceased s Chowkeedar went home to his own house, 

mother, whether at the moment of discover- which is some distance away from the village, 

ing the murder or subscouentiy. Such a.s whence he returned soon after, on news of the 

they arc, they cannot be satisfactorily or murder reaching him. This Chowkeedar 

justly used either for or against the prisoner, noticed the dress worn by the prisoner, and 

The story as to thieves being the murderers, saw that he had a dhotee and yet he 

rests solely on this woman’s evidence. We did not obseneihat it had blood on it— an 

quite agree with the Lower Court in reject- important fact when it is borne in mind that 

ing this story as utterly unworthy of credit, two other witnesses, on whose evidence we 

It is quite clear that it was not for the pur- shall presently toficb, speak to stains of blood 

pose of theft that this murder was com- being visible, 'fhe Women apparently were 

asked no questions as to the dress of the 
' Apart from the evidence of the mother, prisoner. They ought to have been caamin- 
the case for the prosecuUon is that, on the ed on this |>oint, seeing that the case for the 
night of Uic murder, the Chowkeedar of the \ Crown is that his clothes were visibly stained 
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with blood — seeing also that, before the De- 
puty Magistrate, Gurbhini and Pama deposed 
tbat the prisoner, when they saw him, had only 
dholtt and a cloth round his head, and that 
be had no cloth round his body, and that ail 
three women deposed that they saw no marks 
of blood. Again, the women who say they saw 
the prisoner near or leaving the house of 
Nagirja declare that, immediately after seeing 
him, they heard the mother*s cry that the 
prisoner had killed her daughter. Yet the 
Chowkeedar, who, according to the evidence, 
must at that time have been close at hand, 
heard nothing of this, but went quietly 
home. 

The witness who comes next in the 
order of events is Azghaibi Oopadhya. 
He says that, on the morning of the 
murder, ** at early dawn before sunrise,*' 
he met the prisoner as he approached 
his (the prisoner's) own house, and that there 
was blood on his dhoite and chudder. I'he 
prisoner's brother Sarawuth was there too — 
it docs not appear how or why — according to 
this witness, who relates a most extraordi- 
nary conversation which he says then took 
place between the brothers. The witness 
says : ** 1 saw blood on his d^o/e€ and chudder, 
** Ills brother Sarawuth asked how it came 
“there. He said: ‘You have killed my 
“ woman, and yet you ask me where the 
“blood comes from Sarawuth said, * I have 
“just reason, what do I know about your 
“ woman ? * 1 then beard a cry in the village 
“that the prisoner had murdered the shep- 
“herdcss (the deceased).’* We utterly dis- 
believe that any such conversation ever did 
take place ; and if it did take place, it would 
not, in our opinion, indicate that the prisoner 
was the murderer. The story is, that the 
|>risoner having murdered, deliberately and 
in cold blood, the mistress with whom he 
was living on terms of the closest intimacy, 
walks by daylight openly away from the 
scene of the murder with stains of blood 
visible on bis clothes ; that he does not shun 
be^ seen by the village-chowkeedar and 
others as he leaves the house where he has 
committed the murder ; and that, in the pre- 
sence of a stranger, he holds the remarkable 
conversation which we have just given in 
lull as to the source of the blow-stains. 
Such a tale Is Inciedlble If it be supposed 
that tbs prisoner was the murderer: It is 
oedible (if at all) only on the aupposiiion 
t^t he was ea/ the murdereri although both 
be and his brother knew that the woman had 
been murdmd and by whom. 


Another witness, Mahomed AH, Is the 
only person, save Azghaibi Oopadhya, who 
speaks as to having seen blood-stains. He 
says that, on the morning of the murder, the 
prisoner and his brother were bathing at the 
well, and he saw blood on the prisoner’s 
dhoiee. What can be more improbable than 
this } The woman is murder^ ; the whole 
village names the prisoner as the murderer : 
yet he goes with his brother, and bathes 
quietly at the well with a blood-stained 
dhaiee exposed to the public view. On the 
whole, we do not consider it to be in any 
degree proved that the prisoner ever was 
seen on the morning of the murder leaving 
the house of the deceased or with stains of 
blood on his clothes. 

llie witness Mahomed Ali testifies to the 
prisoner having borrowed from him a haus- 
iva, such as iaree-ivalas use, the day before 
the murder, and he is corroborated by Neea- 
mut. The theory for the prosecution is that 
this hansiva was used by the prisoner to cut 
the throat of the deceased. This theor}', 
however, is not borne out by the evidence. 
For, though it may be proved that the wound 
might have been inflicted by a hanswa^ it is 
not proved, nor even suggested, that it might 
not etiually well have been inflicted by a 
common knife or some other instrument not 
a hanstva, and there is not a scrap of evidence 
to show that the woman's throat was in fact 
cut with a hansvoa, much less that it was cut 
with the one which Mahomed Ali says he 
lent to the prisoner. The hansiva which is 
said to have been borrowed has not been 
shown to have l>cen ever seen in the posses- 
sion of the prisoner, nor has it been found 
since the murder. F.ven if it be believed 
that the prisoner did borrow a hansiva from 
Mahomed Ali, the mere fact that he has 
never returned it, scarcely, if at all, strength- 
ens the case against him. 

In absconding when the murder was discov- 
ered — and no doubt he did abscond — the pri- 
soner only did what was done by almost every 
body else in the village. Under certain cir- 
cumstances, the case against an accused per- 
son is certainly strengthened by his running 
away, and it Is so to some extent in the pre- 
sent Instance. But a man who runs away 
may be, and often is, innocent, and any 
presumption of guilt which may arise from 
such a course is usually but a veiy small 
item in the evidence on which a conyictioii 
is based* There are many considerations 
other than those of his own guilt, which, as 
it ai^pears to us, may very possibly have 
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moved iBc prisoner lo act as he did in this ’ 


Icviewirig the whole case, we arc of opi- ; 
nion that, while the positive evidence fails lo 
prove the prisoner’s guilt, the probabilities 
arc much in his favor. There is no proot of 
any such motive as might be exf*ecied to 
lead to the commission, by him, of this crime. ; 
The woman was his mistress and on gt)od , 
terms with him. There is no evidence ihiU 
Ihey had ever quarrelled. Why then shouKl 
the prisoner murder her in the cold-blooded 
way in which he did it. tf the case for the j 
prosecution be true? The Sessions Judge! 
says on this part of the case : “ What ‘ 
“ the prisoner’s motive was is not disclo.sed 
by the reluctant witne.ssCvS ; but the Inspect- 
“or says the girl had begun to go after 
** other men, and this of itself is sufficient to | 
“ account for the prisoner s bad feeling towards 
“her. Rajpoots seldom tolerate infidelity.” 
The judge was wrong in considering that he 
had before him any legal evidence whatever 
of the deceased having been unfaithful to the 

prisoner. All that the Inspector says is 

“ Kanjalye Sing, Consuble, came and saitl : 

“ The prisoner had murdered the girl, because 
“she bad gone wrong with other men.” 
What the constable said to the Inspector was 
mere hearsay, am! not evidence Kanjalye was 
not himself examined in the Sessions (ouri, 
although hi.s deposition was taken by the , 
Deputy Magistrate, before whom he said ' 
nothing as lo any infidelity on the part 
of the deceased towards the prisoner. If 
the Sessions Court thought it desirable that 
Kanjalye Sing’s evidence should be before 
it, that por.son ought to have been examined, 
when the Court would have been able to sec 
what his information was worth. Rut ilie 
Court had no right to take his statements at 
second-hand from the In^pecor. and act upon 
them as if they were evidence against the 
prisoner. As it is, we have no evidence 
whatever of any infidelity which could have 
been the motive for the committing of this 
murder by the prisoner. On the other hand, 
a woman, by name Jamonia, who was examin- 
ed by the Deputy Magistrate, but not by the 
Sessions Court, says expressly that it is not 
the case that the deceased was unfaithful to 
the prisoner or went wrong with oilier men. 
Many witnesses were examined by the Deputy 
'Magistrate who were not examined in the 
Sessions Court. This, of course, may veiy 
properly be so. But the depositions of wit- 
nesses taken before the Committing Magis- 
trate may (when the witnesses are not examin- 
ed at the trial), and in laimesi ought to be 


referred to, when they aie tavorable to tbe 
prisoner, although they cannot t>e re^ as 
against him From the deposidoM of tiio 
witnesses of this class, Golam AiS Khan and 
Zarut Hossein Khan, we find indications oi 
a state of feeling on the subject of the 
connection of the deceased the pri- 
soner, which show that it is highly pro- 
bahle that persons, other than the prisoner* 
may hate desired to get rid d her. 
foiiuer of these witnesses tells the Depu^ 
Magistrate how the prisoner had quartelf- 
cd with his father and brotlier on account 
of the deceased ; how they had in consequence 
incited the j^urtryas of the village (the 
men of the caste from which it h 
she had been ejected On account Of her 
connection with the prisoner) to beat Wlm ; 
and how the prisoner, being enraged there- 
by, went and murdered the unfortunate 
cause of what had happened. The latler 
says that, when the murder became kfsown* 
it was first said that the deceased bad bCdn 
murcicred by tiie low gurervas of the village, 
on account of her misconduct There is 
no evidence that the facts are as enoken 
to or suggested by these witnesses. We do 
not allude to their det>ositions as being evl* 
dence of these facts, or otherwise than as 
indicating that, so far merely as motive 
and probal)! lilies are concerned, there were 
other persons in the village who may have 
been at the least as likely as the priaoiier 
to desire to put the deceased out of the 
way and to compass her death. 

The question we have to decide is not 
whether it is proved that the prisoner aid 
not commit this murder, but whether It is 
proved beyond all reasonable doubt that be 
did commit it. We think it quite impossi- 
ble to say tliat, on the evidence lo which 
alone we can look, it is established beyond 
reasonable doubt that the deceased sms 
murdered by the prisoner ; on the contrary, 
we emertam the gravest doubts on the 
subject. There is no doubt thaX it was be- 
cause of her coneectfCn #lth die prisoner 
that the deceased’s life was taken away ; but 
there is very great doubt in our minds as to 
the prist uier being the peiXon WhO either 
desired or brought about her death. The 
case is in no degree conclusively pt b ^ 
against him ; and the ** unhiassid ^rdt 
victwn ” of guilt, which Che Sesshms Indge 
says he felt in this instance, Is no sufficient 
foundation for a verdici of guilty, unless 
that moral conviction ts based on substantial 
facts which lead to no other reasonable con- 
cltmon than that the pcarson charged is guU(y« 

Or,38, 
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It Is not proved that the prisoner com- 
mitted this murder. We, therefore, acquit 
film of it, and order his release. 


The aoth February 1866. 

Present: 

The Hon'ble G. Campbell and J. B. Phear, ! 

Judges. 

False charge of offence (What constitutes). 

Queen versus Bonomally Sohai. 

Committed by the Deputy Hiagistrate, and 

tried by the Sessions Judge 0/ ( utfai k. on a 
j charge of making a false Criminal charge 
‘ with intent to injure. 

To prefer ft complaint to the polire in resprrt of an 
offence which they an* rompt-tfiil to ik-al with, and 
, therebjjr to »et the policr in niotit>n, is to institute 
a cHtninftl proceeding witliin the meaning of Sectii>n 
sii of the FenftI Code. 

In this case the (juestion of fact was one 
eminently to be dealt with by the ('onit 
which heard the evidence ; and in ilic Ses- 
sions Court, the Sessions Judge and the 
majority of the Assessors have come to the 
conclusion that the charge made by the 
orisoner was false and malitimi>, as did the 
Local Magistrate who invc^ligaled the case j 
We see no ground for the interference of ‘ 
this Court with such a finding tu' fact. 

As respects the (juestion of law on which 
theAssessors differed from llic Sessions Judge, 
we are of opinion that to prefer a complaint 
to the police in re.spect of an offence which 
they were competent to deal with, and I 
thereby to set the police in motion, i.s to 
institute a criminal procvx'ding within the 
meaning of Section 211 of the Penal Code. 
We dismiss the appeal. 


The aind F'ebruary 1866. 

Present: 

The Hon'ble F. A. Glover, Judge. 

Harder— Culpable Homicide not amountinc’ to 
Court (Power of— to intenere 
witli nulure of Judge to couaict on graver 
OMrge). 

Queen versus Sobeel Mahee. 

Committed fy the Deputy Magistrate, and 
tried by the Sessions Judge of Sylket, on a 
» ihargi of murder and cuipahte homicide, . 


Where a judge acauits a prisoner of intention to 
kill, hut admits that tne pns«*ner struck the deceased 
with a highly lethal weapon with the knowledge that 
the act was such as was likely to cause death, the con- 
viction should be for murder, and not culpable homicide 
not amounting to murder. 

The failure of the Judge to convict the prisoner on 
the graver charge is not an error of law with which 
the nigh Court can interfere under its revising powers. 

The prisoner in this case has not appeal- 
ed. I’be case wa.s si ni for by the Sessi<*ns 
judge in the English Department, and c(imes 
before me under Chapter XXIX. ot the Code 
of Criminal Procedure. 

1 ‘hai the finding of the Sessions Judge 
on the evidence is w’rong, 1 have no drjuht. 
It i.s amply j)roved that the pn.s(mer stiuck 
the deceased repeated blow's with a highly 
lethal weajion (a dao^, and the Sessions 
Judge himself admits that he did so with the 
knowledge that the act was such as w'as 
likely to cause death, although he acquits 
I the prisoner of intending to kill. 

This finding aj)|)eais to me altogether 
inconsisleni both with ihe evidence and w’iih 
the Sessions Judge's own remarks. The 
convitiion should have been for murder. 

There seems to he, however (and I have 
taken advantage of the delay in disposing 
of the case to consult some ot my learned 
Colleagues on the j»oints), no way of lemc- 
(lying the mistake now, or of bringing the 
Sessioii.s Judge's order within the provisions 
of Se tion 405 of the Criminal Procedure 
Cf'de. The facts found by the Sessions 
Judge and Assessors are not absolutely in- 
consistent with the les.scr offence of “culpa- 
hie homicide not amounting to murder,*' and 
their failure to convict the jirisoner on the 
graver charge, a charge which was amply 
su|>|>orted by the evidence, is not an error of 
law with which this Court could interfere 
ander its revising powers.* 

Since writing tliis order, it has been 
brought to my notice that the prisoner did 
prefer an aj>pcal after the case was sent for 
by this Court. I'he circumstance does not 
affect the decision which 1 have already 
come to on the evidence. I find from that 
evidence that the prisoner is clearly guilty, 
and ought to have been punished much more 
severely than he has been. 


. ^ Peawk, c.y., and Kemp 

uod ^o^Karr. Jj.J laid down the law on thb point 
(see tomb Sheikh/w. R., Vol. V., p. a). 



.HM.3 




TBS WSSSLT ItSfOSTii* 




The a6th February 1866. 

Present ; 

The Hon’ble J. V. Norman, (j. ('ampbell, 
and |, li. rijcar. Judges, 

Murder — Culpable Homicide not amounting: to 
Murder. 

Queen rersus Tiokool Ikiwrce, Kii>lilo BoNsrce, 
and Mii>s.nnut Oodov Bowiee. 

Commit led by the Miigi.\ti ate, and tried bv 
the Sessions Judge of llV.f/ Burdwan^ 
on a charge of murder, 

Hflo 1 >v thr m.ijoMty (*i>urt th.nt ihf offrncc 

c<*wmtHt'd vva*;. nuird^'r whrrc tlu' dv.-tlh t>f a vvfak 
h If-starvetl old woman, who was ilofrrttd .ahn”. was 
caused in the exern^e of the nijht ol })ii\at«‘ <i<f«n<e 
by the di>in|L: of mon* harm than was mtiNsary tor the 
purfM)se of ‘•rich deJr nce ; (*Mnjd»ell. j., tonfrn, hejnjt;^ 
of opinion that a man who detrcts .a thiet sfralinfj: his 
property, and who, aitlm.* on tin* sudilen impulse «>f tlie 
muinent, inflict^ on the ihrrf Mows so sevi-re as to he 
likely to cause death, hut whuh he did not .at the time ' 
know or feel to he likr iv to cause rieath, and which would j 
not necessarily have caused death to a person in oidinary j 
health, hut wh.ch, owinu to .ahriormal weakness in the j 
deceased not known to him, did caus<* death, is no! j»uiUy > 
of murder, hut of culpable homicide not amounting to j 
murder. { 

A^orman, /. Tuk prisoners, tn^ile atul j 
female, have he n tonvicied of murder, .irnl * 
senti need 10 death l»y Mi. 'l ucker, the jinlg^e • 
of Bird\\an. and ihe case sent up to u.s i 

for confirmaiion of the seiiteiicc. ! 

The piisoiiers aj)|»eal. j 

The ca.<ie has not been sati^faciorilv tried, i 

In Uu- tlcpositio'.s, as In seveial of i 

the witnesses before the .Magistrate, citcum-i 
stances appear, into whicli it was most ma- i 
leriai that entjuiry should have taken place i 
before the Judge. I he judge appears ! 
to have put hardly any (jueslion to the ! 
wiine.‘*ses, by way of ctoss-examinaiion, in ! 
order to exidain their omissions. an<l clear | 
up the di.Sx repancies bel^\ecn the statements | 
before him, anil those before the Magisliale. j 
The evidence is as foiioN>s : } 

Kishto Bearer. - ** 1 licard a noise, a.s if a | 
hyena was killing a mam I came out, aiul | 
saw' (}okooh Kishto, anti Oodoy. (iokool j 
and Kishto had hold of Kutnnaili’s aims, | 
one on each side, and Oodoy was fob • 
lowing. I asked Gokriol. ‘ Why have you j 
beaten Kumnalli ?* He said, ‘ She was pull- s 
ing up nn rice ’ Kurnnaili said nothing. 
It W'a.s hail-past ten. It was a dark night. 

1 don’t remember whether it was dark or 
moonlight I saw them from a distance of 
two or three cubits/* 

Alunda Khinnee says : ** About supf)er- 
time, hearing from my sister D.uo that my 
mother Kuinnahi hao been killed by Kishto 
Gokooi, I came out of my house, and 


saw Gokool, Kiahto, and Oodoy 
along the body of my mother. She did 
i speak, so I supposed she was dead. 1 foi* 
lowed them to the common house of the 
three prisoners. I he body of my mothejr 
wa> carrieil into the house, I sat under the 
eaves of the house, and l>egan to cry. llien 
Kishto abusv'd mt‘, seized me by the neck, 
ami pu.shed me away Before they dragged 
my motlier into the house, they let her fidl, 
ami her head sirmk against the wall, which 
was sprinkled w’lth her blood. I went 
home. 1 was crying wlien the chowkee* 
dars came towards the cml of the night. 1 
told iliein what 1 h.nl seen, and told them 
to give notice. 1 don’t know wdiat quarrel 
there was helween the prisoners and my 
mother, rhere had been a qtiarrcl ui conse^ 
quence of prisoners’ pigs rooting up my 
mother’s ‘ urhur kuilye ’ plants. My mother 
had gone out to Ifeerapoic, about 5 o^clock, 
to get .some bokoot — medicine for sores." 

/ taro says: “A little daylight was re- 
maining, when my mother went out to 
buy medicine. At half past ten I heard 
a noise, tlie tries of my mother. I went 
running to Bhf)loy manjee’s tank, the land 
close 10 the tank about 400 or 500 CU* 
bits from iny house, 'rhcrc I saw (}okool 
and Ki.shlo beating my mother. Gokool 
had a sickle with winvh he struck my 
mother on the iicad. Kishto w’as striking 
her with a Uenga) shoil club. Gokool had 
also a ienga, and ( )o(loy w’as kicking and 
.striking iny mother with his foot, and Go- 
kool struck her also with the ienga, 1 fell 
at their feel, entreating them not to beat 
my mother, (if kool was about to beat me, 
but OfMioy, his w ife, caught hold of him, and 
prevented him. Then the three prtsonera 
dragged my motlutr to their house. In the 
meanw'hilc, 1 had given notice to my sister 
Munda. We both saw the prisoners take 
my mother’s body into their house. We 
tried io enter, but tlicy abused us. Next 
day the police came at dawn, and took my 
mother*s corpse from the prisoners' house. 
The night was a moonlight night. My 
mother had told me there w^as a quarrel be- 
tween her and ilie prisoners. * Wc must take 
care and avoid those cnemic.s of ours.' " 

Ikfore the Magistrate she said that her 
mother had no hokool in her hgnd, that she 
did not know' if her mother had any quarrel 
with the prisoners. 

Khediioy Chowkeedar heard a noise, went 
up, and fr>und Munda crying. She said that 
f jokool had killed her mother. He enquired 
of Gokocl, who said that she came to steal* 
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}it$ fiot, 4wl he beat her. He and Sham 
semaliied in charge of the prisoner and of 
4ic body. 

Th M# The prisoners' cultivation 

{if about one mile from their house ; there 
yg§$ paddy, but I do not know if it was 
r{pe« Their cultivation lies south from 
the house* Bholoy manjee's tank lies 
spt|th from the house. People can go to 
l^eerapore by the tank, but it is not the 
direct road. 

Cr€t»$-4xaminaii0n by Gokool. — You did 
not make over-charge to me of Kumnalli, 
and of stolen paddy that night. When it 
was near dawn, you shewed the dead body 
and tome paddy, which you said .she was 
elealing. 

Tfu Cipil Surgeon says : ** 'I'here were 
t^o severe contused wounds on the scalp, 
over a little above the forehead, on the 
left side, apd the other on the crown of the 
head, each about inches long. ( )n raising 
fhc scalp, much blood was found exiravasaied, 
but there was no fracture of the skull, or 
(aceration of the brain, or effusion of blood 
within the skull ; there was a contused wound 
over the upper part of the right shoiilder- 
blacfe, and that hone had been fractured. 

** The ulmif one of the bones of the 
fpfia^'arm, was fractured if4 bo/b /ort’^rms, 
Tbtrf was blood ou both hands, and several 
abrasioua* The second t)halaiix of die ring 
finger of the left hand was tractured. On 
Ike right hand there was a contused \u)und 
between the index and rnid<ile fingers, aixi on 
the knuckle of the little finger. There were 
ahraxions on the right and lett fore-arms, on 
the right enn, inside the right knee, and on 
the right ahin* The above injuries may h«ive | 
hum caused by blows from heavy taiUes, 
may have been due to the concussion 
ot |he brmUi or to the shock to the system, 
nilUltd by the above numerous iniunes, the 
WUPm being weakly, and evidently ilUuou- 
ririiied* 1 examined her internal organs. 
Tw were in a healthy state, but all the 
mneoue mfmbranes were very pale, probably 
ouiiied by want of nourishment. 1'iie woman 
was very (htn, and her bones were sm. U and 

« iU It would require a very severe blow 
reak the bone of her shoirider-blade, as 
it was protecied by flesh and muscle, dec." 

Before the Magistrate, the witnesses, 
llimda and Daro, said that, after the pn- 
e i w e r a kad taken the body of the deceased 
m the hooee, they warmed the body of the 
d lee tae e d heiare the im. 


A witness, whom the Judge did not think 
proper to call, says that he saw the deceas- 
ed lying dead in the house of the prisoners 5 
there were about three seers of dban lying 
near the deceased in a basket. 

The prisoner, Gokool bearer, before the 
Magistrate, said : “ I went out to look after 
my rice, and found four people stealing my 
rice, three of them ran away, and 1 caught 
the fourth, and beat her. It was a dark night, 
and I could not distinguish whether the 
deceased was a man or a w'oman. 1 had a 
stick in my hand. While beating her, she 
spoke, and I found she \\as a woman. I 
then look her by the hand, and gave her 
over to Rhedhoy Chowkeedar. In the morn- 
ing, the villagers assembled, and found she 
was dead." 

Betore the Judge he says : Kumnalli, the 
deceased, came to steal iny paddy. It was 
a dark night, and I stiuck her with a /enga 
five or six times. 1 took Kumnalli with the 
rice fiom iny field to the door of mv house, 
and there J made her over with the rice 
to Rhedhoy Chowkeedar." 

'I’he other two prisoners, by way of defence, 
.say that they were not out that night, and 
that assertion has been throughout corrobo- 
rateil, so far as it is a corroboration, by the 
express statement of (iokool. 

'liie Judge considers that the ileceased 
WAS >^a\-laid and murderetl by the three 
pnsoneis He convicted the prisoners of 
niuriler, and would sentence them all to 
tleaih. 

1 see nothing whatever in this case which 
would warrant me in disbelieving the tliree 
chiet witnesses tor the prosecution. Their 
evidence apf>ear.s to he given temperately 
and dispassionately. Daro a<lnutted before 
the Magistrate that, so far as she knew, her 
mother had no quarrel with the prisoners, 
and that she had no bokooi in her hand. 

1 !er silence, the absence ot complaint of the 
other villagers, as tbe\ went along, may 
w'ell be explained, if we suppose that, hear- 
ing the prisoners charging the deceased with 
having stolen rice, she may have been con- 
scious that her mother, who had previously 
coniiiiitted small thefts, and was then suffer- 
I ing from poverty and starvation, was but too 
likely to have been guilty of the offence. 
There is a great want of evidence as to 
what took place hetw^een half-past ten, wheii 
the pnsoiiers were seen dragging home the 
body of the dneased, and half-past two or 

1 three o'clock, when the Chowkeedar came« 
But *t is a very im^iortant matter. According 
,10 the evidence of Rhedhoy given bekMPe the 
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Mugifltfftte, it was not ontil thf«e o'clock in 
the morning, after the old woman had been 
ascertained to be dead, and Daro had gone 
10 fetch the police, that the prisoner Gokooi 
set up a shout of rAor dh^ragacha (1 have 
caught a thief). The numerous injuries 
found to have been inflicted on the person of 
deceased supiiort the theory of ihe prosecu- 
tion that tlie attack was not made by a 
single person. 

The broken shoulder-blade must have 
been caused by a blow from behind, au<i the 
wound over the foreheatl, and die broken 
arms, apparently by blows from a person 
standing before her. Now, tlie two male 
prisoners were seen dragging along the 
apparently insensible bocly by Kishto and 
Munda, and all the three prisoners were seen 
by Daro beating tlie deceased. I am satis- 
fied that the defence of die second and third 
prisoners is false, and that Daro’s story is 
true. I think that in favor of the prisoners 
it may be taken tliat the tlecca»e<l had stolen, 
or was supposed by the prisoners to have 
stolen, their rice. Indeed, no other intelligi- 
ble motive for the attack, t*xcept that as- 
signed by the prisoners tlicinselves, is sug- 
gested. 

After a careful consideration of the facts, 1 
think it clear that there is nothing to shew 
that the prisoners were acting in defence of 
their property so as to biiiig the case 
within Exception 2 in Section 3 cx‘j of 
the Penal CVKie, Acconiing to the 
evidence of the witness Rhedhov, the prison- 
er's cultivation is about a inde from the 
house. Mow far it is from the spot where 
Kishto heard vhat was pnibably the cry of 
agony of the deceased, the Judge did not 
enquire. And, in lavor of the prisoners, it 
may be assumed that the attac k on the de- 
ceased was made either in or immediately 
after she had left the cultivation of the f»ri- 
soners with dhan belonging to diem in her 
possession. Still, Iwking at the terrible 
character of die injuric\s sustained by the 
deceased, a wretched weakly half-siarvcd old 
woman, it is im|K>ssible to come to any other 
conclusion than that the two male prisoners 
at least infiteted them with the inten^ 
Han of doing more harm than was necessary 
far tka purpose of ihe defence or recovery 
of their profierty. I'heir object was no 
doubt to capture and revenge themselves on 
a plunderer. 1 think, therefore, that the two 
male prisoners have been rightly found gudey 
id murder. As they appear to have acted 
under provocation, and not to ha^’e intended 
l c H ia % to kill the deceased, which appear lo 


me proved hy their bringing home her botty 
to their own house, and placing it by the fit^ 
to warm it, 1 would not confirm the sentence 
of death, but would sentence them to trans- 
portation for life. 

As the only evidence against the female 
prisoner is that she struck and kicked tim 
deceased, and as it may well be, and Is pith 
bably the case that, in abetting the attack ly 
the other prisoners, she was aiding ordefentj- 
ing their common propeiiy, and had no in- 
tention of doing or causing any serious harm 
10 the deceased. I ciincur in acquitting her, 

Pheatf y.— I'he three pri.soners have 
all been convicted of numlcc in a trial 
held lieforc the C'ourt of Session of West 
Burdwan with the aid of two Assessors. 
'Fhe two Assessors concurred with the 
Judge only with regard lo the lirst prisoner 
(iokool. 'I'hey were unanimous in thinking 
that the evidence was insuflicieni to establish 
the guilt of Kishto and Oodoy. Under 
these circumstances, sentence of death was 
passed uiKiri each prisoner, and the case now 
comes before this C'ouri for confirmation 
of these sentences. 'The three prisoners 
have also apfieaied, and thus a)) the ques- 
tions, both of law and fact, which arise 
vqion the evidence (and they arc several), 
are 0 }>en before us. It is, strictly s|>caking, 
only necessary for me to .state, as shortly 
as 1 can, the view which I lake of the 
facts as 1 gather them fiom the depositions. 
Bui 1 think I am hound to remark at the 
outset that the record sent to this Court 
by the Judge as his notes of what the 
witness deposed to at the trial before the 
Court of Scssicjn is most meagre. If 
nothing more was elicited from the witnesses 
than appears on these sheets, I have no 
hesitation in saying that the trial wa.s very in- 
complete and iii.Hufficieni. 1‘here is nothing 
to indicate that the slightest cross-examina- 
tion of the witnesses was attempted, nothing 
to siiow this C'ourt that any emjuiry was made 
into .several circumstances of lime, place, 
anti motion, whicii suggest themselves on the 
evidence of the w'itnes»e.«r, and which, unex- 
plained, render that evidence very unsatis- 
factory. Er»rtunately, the depositions taken 
at the preitiiiinary' investigation before the 
A.ssistant Ma^sirate. to some extent, supply 
what is uaiiiing in the Judge’s notes, and 
induce me to suppose that more came out at 
the trial than the Judge has put upon paper, 
if 1 am wrong in this aopposttton, the Judge 
was inexcusably negligent ; for he must have 
had lor bis guidance *n the conduct of the 
trial the depositiotis taken by the Asefscant 
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Magistrate to which I have alluded, and 
which seem to me exireniely good. Indeerf, 
If I did not give the Judge the benent of 
this supposition, I should t>c (ihliged to s.iy 
that the prcliminarv en(]uiry hcfote the 
Assistant Magtstnitc was much more full and 
searching than th.ii at the final trial hefoie 
the Court of Sessinn. Jhit, to return to 
the facts of the case, it seems to me loie-alily 
certain that Cijkool c. nghi the ohl woman 
Kumnaili either atiually stealing his padoy 
or coming from the direction of his plot oi 
ground, under siicVi circumstances as inighl 
well lead him to believe that she had been 
stealing it. 'Ihe phne wheie .she was 
set upon was clearly not in the direct roa.i 
from Heerapore ; and. if the old woman had, 
as her daughleis wish to have it believed, 
been returning from that place late at night, 
she would hardly have gone so far out her wa\ 
as the back of Uholoy inat jee's tank. M* re- 
over, it is not said tlmt any ot ihe medicine 
which .she is alleg d to have gone to lleera- 
pore for the purpose of fetching wa'^ fouml 
either on her person, or on the ground in die 
neighbourhood of the spot wheie the affiay 
took place ; nor has the medic ne vet dot bt en 
called to prove that slm was at lleciapore at 
all on that evening. No doubi, ihi'* i^ nega- 
tive reasoning, but I think the piis.-ncis 
are entitled to the bent lit of it ; toi it was 
clearly incumbinl upon die prosecu i(»n lo 
put these pninis bevond all doubt. Fuuiit i. 
it seems cenain ihu lh<* old wfunati ii. -i 
committed tiutis ol this kind hettue. She 
was evidenllv veiy piKir and lialt slaivi-d ; 
and in this nine ot st.nciiy we ne('<l not seek 
further for an <) prioi i piohahility in favor of 
the prisoner's story, so far as it rcgaids the 
Stealing ; and, if the medicine errand is a 
fabrication, great corrotioration is given to 
the hypothesis of the old woman's dishonesty, 
which is further sitengihcnetl by what 1 
believe to be an admitted fact, namely, that 
the place where Kumnahi was atiacked was 
cither very' ch»se to (lokooPs t»adily fichi, or on 
the way thereto from Kunmalli's ; but I put on 
one side the evidence astotbc dhan rehnO upon 
by the pnsoneis, became there was so miu ti 
opportunity tor manutactin ing it attti tie 
fact as lo render it worthless : but it is. 1 think, 
to be rcgrctteil that no attempt was made to 
ascertain whether the basket in which the 
dhan was contained was capable of being 
idemihetl as belong t*g eithei lotht 4U‘Ceasei! or 
to the prisoners. On the whole, then, I thii.k 
Ck>kooi did, as be sa\s, fall ut»on the old 
woman, and beat her under the Ix'lief tiiat 
was engaged in stealing his paddy, I also 


think that the tw^o other prisoners were with 
him at the time, because Kishto, an apparently 
disinterested witness (although I w’ould re- 
mark by the w'a> that he seem.s of the same 
c.'iste, if not family, as the deceased, and yet 
no enquiiy appears to have been made 
whether be was or noi) distinctly speaks to 
seeing them a'-sisiing Gokool in leading 
Kumnaili lo bis bouse. How' far they took 
pari in ilie actual beating is the next material 
(jin s! ion. 'i’o a leiiain extent the false 

at Hi (as I believe it to l-ej set up by these 
iw. • j>r soners laises presumptions unfavor- 
idve to ihcir irmocence. The evidence of 
Kumnulirs daughier Dam is the only direct 
cvidci ce on the poini ; and to my mind that 
IS lainled with much suspicion of untrust- 
\voithii)e‘-s. 'I'here are (iiscrepancies of im- 
portance ])(*tween hci and her sister, and be- 
tween what hoih these women said at the trial 
aiiii their re.spective depositions made before 
die Magistr.iie ; also they both .speak to the 
presence (»f the prisoner’s daughter at a lime 
When the wiine.ss Kishto stales that he 
did not .see her, and when he must have 
seen her had .^he been there, as they say. 
llowcvt r, accoidmg to Ki^^hlo, they were 
with the part) when the deceased was 
being U tihome. and I do not doubt that Daro 
at least saw the beating. Her description 
ol ihe occuiience is veiv natural and gra- 
phic. Indeed to inv nnml it is mote than 
pioh.ihle that l>i)di iln.se women were en- 
ga.'ed with tht if iiuahir in the act of 
stea.ing. It is mark woiiliy that they alone, 
ol all the vihage, except Ki.^hto, heard the 
old woman’s cries, and that so (juickly that 
Daio was able to be on the spot sufficiently 
s4Hm 10 sec neatly all the heating. If the 
two women were with their mother, or close 
lo her, the pri.soner riokool's statement is 
not aliogedier without foundation, although 
it would amount to a gtoss exaggeration 
(»f the actual facts. If ibe^c two witnesses 
i said no more at tlie tiial than is reported to us 
i by the Judge, tlieie has been, I feel obliged 
I n* re]>eai in mv judgment, a lamenta- 
I ble taiiure of investigation in the case, 
i cons cleiing that the lixes of these persons 
vletu'nd eiiniel4 utMUi the color given to 
J ilic fuels by Munda Khmee and Daro. Their 
I own conduct, during the whole of this 
eventful night, ought to have been most 
I carefully sitted, and yet wc are scarcely 
j fundvhed with a single scrap of positive 
iimornuvicn on the point. When Kishto 
saw them In fus at count, they were crying 
; nd going on before their mother who was 
i being led by two oi the prisoners. By their 
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own account ihey were following, at any ] the pris*>ner‘s story is supported. 1 cantkOt 
rate they were making no al imi, and tlid , help thinking that there may also be truth 
not even complain to Kishto The irn si^'t- ' in the priHoner's assertion that he made over 

blc conchisiun to me is that they were at | the unn»r;un.tie woman and the daughter 

that time more conscious ot fault on ilieir 1 to Rheilhoy al an eai ly perio<1 of the trans* 
own side, than im])’rs^ed with ihc wrtjug ! action. Undoubtedly, this pan of the case 
ful conduct of Gok »»1. Again, this was i ‘'Ughi to have reccMved a most searching 
certainly about io4 o'clock at night by iiuii j investigation, and yet the Sessions judge 
ow'n account and by that of every IhkIv eUe | considered it unnecessary at the trial even 
who could speak to it, and it is etpially cer- j to take the evid ’ncc of the two last Chow- 
tain that no alarm was given or complamL ' keedars at all. Whether or not the prisoner 
made by the daughters to the police beiore (iokool ilid, as he says, at an early period, 
3i A. M. Whiu was the reason lor the invoke the aid of the polic#*, he certainly 

silence of these women tiuring llicse in- le 1 or carried the old woman to his house 

tervening five hours; and what were they atier the beating, and there (according to the 
doing all that lime ? Mundu Knince, ihc first cudcncc given by tiic daughters themselves 
of the daughier.*^, saysihai, alter cjymg at ilm beiore the Magistrate, but unaccountably not 
prisoners’ drxir. she went home, and remained elicited at the trial) washed her, and tried 
there till the Chowkeedars came to her in 10 revive her by warming her before the 
the morning. At the trial. Dam docs not ire. 'rtiis seems to me entirely consistent 
seem to have lieen aNkcd a qu- suon (ui the widi (Jokool's staiemenl that he had beaten 
subject. llefoie the .Magisiiaie she said she the unhii lunate wieich. liecause he found 
went to call ihiee ( howkcedais whom slic tier stealing his paildv, and goes far to ne- 
named ; but she did not mention the time gativc the supposition vvhuh the Judge 
of night when she di*l this, and Knedlio), aiappea/s to have eiiiciiaincd that he attacked 
Chovvkeedar. not one of these tlncc. sanl , her vvitli the delibeiair pin pose of taking 
that he went to (^jkool’s house .it alxmi 3 j away litc. Keeping in iniinl, then, all the 
in the morning in <ons<ijuenee ot hearing al eoiulusions 10 which 1 have arrived, bearing 
noise, and that i.e tound Munda Khnu e i iv* ! atbeisel) on the i ondm I of the mother and 
ing there. In the comtnenvt ineni ot Ins d< po ; daitghn rs, and in some degree favorably to 
silion before the .Magistrate, lie said that, j ttie pnsoner. 1 v annot avoid further ob* 
while on his beat about 3 a. m.. Ins aiientum \ seiving that both tlx; daugliicis a<lmil the 
was first called to the in itler by hearmg ; existence of a (jnarrel between their mother 
Gokool shout out that lie hml caught a ihi< I. j and the pnsoneis. and both exhibit an anxi- 
Further on, he gave another hour loi ibis j el} by gionmllessly implicaliiig Kheti, to 
occurrence. He seems also lu imply ili a ineliulc every member of the prisoner’s fa- 
the three C’howkeedars meniiom-d by Daio ' mily in the presciil charge. ’I’o my mind 
W’erc with him. and that they all four went ; all the foregoing considerations greatly aflPcct 
together to the house ot (Jokool. When j the irusiworitiiness of Darn’s evidence, when 
they arrived, Munda Khince was there crying. 1 stie. in describing the attack which she saw 
Daro was not there. Tt»e c-vi ience oi the ; matle on her mot her, s}>eaks of the active 
Other three does not accurately agiee with j pari which she makes the prisoners KishtO 
this. Poresh says bet^re the Magistrate Unit an<l Oodoy to take in it. Before the Magis* 
Daro came to call him in the road, coming - irate .she accused Khcli of having beaten 
frem his parah, where she had been for him. j her mother in concert with the prisoners ; 
" He w'ent to the house, and found the other 1 but al the trial she mentions the prisoners 
Chowkeedars ahead} there; and .Sham, the | alone as the assaulting persons, There- 
third Chowkeedar, distinctly said that Da.o j fore, judging from the paper evidence only, 
came to him at his parah. While the fniitih i I should be reluctant to convict Kishto and 
Chowkeedar Xobin deposed before the .Ma - 1 Oodoy solely upon Daro's tccslimony, with re- 
gistratc that, when he was returning early gard to theii having inflicted blows on the 
in the morning from his rounds, lie mei dt ceased. Then 1 find that both the Assess* 
Daro crying, and that was the cause of his ors who sat with the Sessions Judge at the 
going to the place. It thus appears that, trial, and had the opportunity of observing 
while Daro clearly brought three of the the witness in the box, entirely disbelieved 
Chowkeedars to the spot, about 3 or 3 J in j her; for they say: ** There is no cye-witncss 
•the snoming, the first Chowkeedar Rhedboy 1 ” to Kishto and Oodoy having taken part in 
there in consequence of Gokool’s calling j ** the beating, as the evidence of the wit- 
liim,pc^ibly at a much earlier time, and so far j ness Daro is sufficient.” Under these cifr 




|M W. cumsttBces, 1 think I ought not to allow 
" ‘ ' die niecific statements which she makes 
kgainst Kishto and Oodoy to have weight on 
iny tktiiid. Consec|uentIy, as far as I can 

S itbcr from the evidence, the case stands 
us : Gokool with his wife and son came upon 
Kumnalii stealing, or apparently stealing, 
his paddy about loj o^clock at night. It is 
hot clear whether the prisoners wefe lying 
In wait up to the lime of the occurrence, or 
had just then come out ; but I have no doubt 
they were on the spot with the purpose and 
expectation of detecting thieves. On seeing 
Kumnalii (and possibly her daughters with 
her), Gokool, by his own confession, rushed 
forward, struck the unfortunate woman down 
with a latUe, and beat her most severely. 
1 aih not satisfied that his wife and son in- 
flicted any blows themselves, or, at any 
I'ate, blows of a serious character; still, I 
think they intentionally aided and facilitated 
the commission of the act of beating. This 
being .so, they are responsible as abettors of 
Gokool to the extent of their intentions 
when so abetting him. That these inten- 
tions reached to murder, or to the commission 
of atiy of those grave acts, which must, some 
one way or other, be found as an ingredient 
In the case before it can amount to even 
culpable homicide, 1 do not believe. To 
some degree, of course, the intentions of 

e nies to a wrongful act must be judged of 
the event. If nothing more were known 
than that Kishto and Oodoy were associated 
with Gokool in an attack upon Kumnalii which 
deprived her of life, it would be presumed 
gainst them that they intended the natural 
eoUseqoences of the attack. But here the 
case is not so. It \vas night, and there is 
nothing to shew that they were aware of the 
Character of the blows actually inflicted by 
Gokool, while it is reasonably clear that their 
eontmon purpose at the beginning was the 
Inimeeiu purpose of protecting their pro- 

e . In emying this out, they probably 
a step farther than the strict letter of 
Ape law would allow ; they desired to inflict, 
AUl intended to aid in inflicting chastisement 
Wpen the offender. Still, on the whole, 1 
^nnot bring myself to conclude that they 
were guilty of a higher offence than an 
, nssault. Bxit the actual striker of the blows 

A very differently situated. The medical 
evidence shews that these were of a very 
'ilUital nature. The shoulder blade was 
Attutured. The ulna of each fofe4trtn was 
%iOlten. The phalanx of the left ring Anger 
ffmm also brt^en. There were eontusions 
ibrasioni all over the. bo<fy» and the 
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marks of two severe blows on the head ; 
death ensued within a few hours, and was, 
without the least doubt, caused by the beat- 
ing. The woman was not laboring under 
any disease, all her organs appear to have 
been perfectly healthy ; on the other hand, 
she was very slightly formed, in a hatf- 
starved condition of body. Probably, too, 
no single one of the injuries inflicted, unless 
it were the blow on the head, would of Itself 
have proved mortal. But, notwithstandinja; 
these latter considerations, I feel that there is 
no reasonable ground upon which I can 
withhold the conclusion that Gokool mUst 
have known when he was so barbarously 
using the poor old woman that he was there- 
by likely to cause her death ; he must have 
known that his blows were collectively so 
imminently dangerous that they would in 
all probability cause such bodily injury as is 
likely to cause death. They did, in fact, 
cause death, and I must therefore find him 
guilty of murder, unless I can give him the 
benefit of one of the exceptions laid down 
in the Penal Code. The only exceptions 
which arc in any w'ay applicable to the case 
are the Jirs/ and second. The first provides 
“ that culpable homicide is not murder if 
the offender, whilst deprived of the power of 
.self-control by grave and sudden provocation, 
causes the death of the person who gave 
the provocation. Now, 1 certainly cannot 
say that the wretched Kumnalii gave Gokool 
grave and sudden provocation to beat her to 
death. In the first place, the provocation 
w’as not sudden, because (jokool by his Own 
account expected to find somebody stealing 
his paddv; and, in the next place, it was not 
in my judgment (noiwiihstaiuiing the very 
considerable value of the paddy to a poor 
man in a time of famine prices) so grave as 
to have reasonably deprived him of the power 
to moderate his blows. 1 am of opinion thAt 
it is not every case where self-control is lost 
which is protected by this exception, but 
only such cases as exhibit a provocatioU, 
which would, in the common coarse of things, 
be expected d priori to deprive the offender 
of self-control to a sufficient extent to admit 
of the fatal act being committed. The 
second exception provides that culpable 
homicide is not murder ** if the offender m 
the exercise in good faith of the right erf 
private defence of person or property exceeds 
the TOWer given to him by law, and causai 
the oe^ of the person agmnst whom he is 
exercising such right of defence without pris- 
meditation and wiAout any intention Of 
doing more harm than is necessaiy* for tisi 
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purpose of such defence/' With regard to 
this I need not explain what I conceive 
io be the proper scope of these words. 
It appears to me sufficient to remark 
that in this case the mere defence of the 
paddy certainly did not at most require 
more than a very slight imposition of hands. 
The injuries indicted by Gokool were not 
simply an excess beyond what the law' would 
have allowed for the purpose of such defence, 
but were altogether done beyond the [lale of 
the law\ In iny opinion, therefore, neither 
exception shelters Gokool, and 1 am obliged 
to find him guilty of murder. Under all the 
circumstances of the case, however, I think 
that the extreme sentence of the law passed 
by the Sessions Judge is too severe, and 1 
w^ould commute it to transportation for life. 
The other two prisoners ought, in niy opi- 
nion, to be acquitted. 

Campbell, y. -I lake the same general 
view' of the facus as my learned col- 
leagues. I have little doubt that, in truth, 
the deceased was detected stealing the 
prisoner s grain, and that on the impulse of 
irritation caused l)y her act she was very 
violently and brulalh' assaulted, and died in 
consequence. 

The Judge does not give any good reason 
for the view w'hich he takc.s, and, while con- 
demning the Magistrate, docs not, in fact, 
suggest atiy hy[>othcsis whatever on which 
his own contrary view is founded. All ques- 
tion of deliberate assassination is, I think, 
clearly and positively negatived by the 
evidence. It is wholly impossible to suppose 
that, if the prisoners bad planned the murder 
of the deceased, and waylaid her for the 
purpose, as assumed in a bare and unexjdain- 
cd way by the Judge, they would h;p.e 
openly brought her home to their house in 
the presence of her daughters, and tried to 
revive her by washing and warming her, as 
distinctly stated by llie real piosecuirixcs 
before the Magistrate. It seems to be per- 
fectly clear that the prisoners had no inten- 
tion of killing the deceased, hut that <»ne or 
all of them did brutally beat her. and so in- 
tentfonaliy cause such severe injuries as 
were likely to cause death, and did, in fact, 
cause death, thereby committing culpal>le 
homicide of one kind or other. 

As respects the guilt of the individual 
prisoners, Mr. Justice Phear has already 
written a judgment in which he enters so 
fully into the matter that I have only to 
express my general concurrence in his view 
of the evidence. The only evidence against 


Kisbto and Oodoy is that of the woman 
Daro. Unless in the capacity of a co-thief 
(as suggested by Mr. Justice Phear), I 
should doubt her having really witnessed the 
assault at all. I can hardly imagine an at- 
tack of this kind to take so long that Daro 
could have come out of the \ illagc and actu- 
ally witnessed it. If she was not one of 
the thieves who fled rapiilly, I deem It 
quite a.s likely that she merely found the 
prisoners bringing home her mother, aiid» 
learning w'hal had occurred, accused the 
whole family of the deed. At any rate, 1 
do not think thi.s woman’s evidence sufficient 
to convict the prisoners Kishto and Oodoy» 
and I w'ould release them. 

It must be remembered that the first pri- 
soner, CJokool, has throughout consistently 
stated that he struck the dccca.scd five or six 
blows w*ith his stick, and that he alone did so. 
Severe as the injuries are, 1 see nothing 
incredible in the statement of thi.s man that 
he inflicted them by rej>eated blows. 

'I he question remains, of wliat oftence was 
(iokool guilty. / r., of culpable homicide 
only, or of culpable homicide amounting to 
murder ? 

In my view, the definition of murder in 
the Penal (’ode (which ties our bands, takes 
away judicial di.screlioii, and renders neces- 
sary a ver)' severe sentence for that offence) 
should be strictly and exactly construed. 
We are not to introduce any of tlie presump- 
tions of law which, in regard to the offence 
of murder, have in England establish- 
ed a wide va.dancc between law and 
fact, and have rendered murder in many 
cases as it were an artificial offence of a 
complicated and em!>arra.ssjng character 
isee the late Report of Her .Maje.siy'g (Com- 
missioners on the subject). We arc not, as I 
think, to presume that a man intended or 
knew the consequences of his acts, unle.S8, 
looking to the w'hole evidence, we believe 
that he actually did know them. In this 
knowledge is one of the main distinctions 
between culpable homicide and murder. 
The pri.srmcr (iokool intended to inflict 
blows on the dcceu.sed, and such blow's were 
likely to cause death. That is culpable 
homicide. If it further appears that he 
knew that the blows were likely to cause 
death, then the culpable homicide is murder. 
But I construe the word “know" to signify 
a real and actual knowledge present to the 
mind at the time — not a constructive know- 
ledge. If w*e suppose that Gokool, wbep 
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VpI# V* beating the woman, really did know and 
think that he was likely to kill her, it would 
be murder. I doubt whether he had any 
«uch knowledge, or thought of anything but 
beating her severely. 

Again, independent of knowledge, if the 
blows intentionally inflicted were not 
only dangerous, but, more than that, were 
sufficient, in the ordinary course of nature, 
to cause death, the offence would be 
murder. Here I have considerable doubt 
upon the medical evidence. It is clear that 
none of the wounds were what would be 
called “ mortal wounds/’ and the medical evi- 
dence leads me to doubt whether, combined, 
they would have been mortal to a man or 
woman in ordinary health : for the medical 
officer explains that he believes death to 
have resulted from the shock to the system 
of a person in the peculiarly weak and ill- 
nourished condition in which he describes 
the deceased — a condition which the prisoner, 
in the moment of catching a thief, could not 
know. 

Further, it seems to me that the case comes 
under Exception i, Section 300 of the Penal 
Code, 'rhe effect of that Exception appears 
to me to be that, when a homicide is commit- 
ted without premeditation upon the passion- 
ate impulse of serious provocation, it is not 
murder, but what would be called in Fh)g- 
land manslaughter” and under the Code is 
“ culpable homicide.” In the case, then, of a 
poor man whose early rice in these days of 
scarcity is peculiarly valuable to him, and 
who, after working in the day. is compelled i 
by repeated thefts to sit uj) and watch it, ; 
who catches a thief in the act of stealing that [ 
rice, and who, on the impulse of the moment, | 
rushes at the thief, and belabours him with ! 
a stick in a fatal way, is there not really j 
grave and sudden provocation } Did he not ' 
act on the passionate impulse there result- , 
Ing ? 1 think that he did. In my view. I 

then, this man w ho detects a thief stealing i 
his rice, and who, acting on the sudden im- ' 
pulse of the moment, inflicts on her blows so 
acvere as to be likely to cause death, bur 
which he did not at the time know or feel 
to be likely to cause death, and which would 
not necessarily have caused death to a per- i 
son ill ordinary health, but which, owing to | 
abnormal weakness in the deceased not | 
known to him, did cause death— this man is | 
on several grounds not guilty of murder, but ; 
only guilty of culpable homicide. The re- ; 
'ink will be that, under the sentence of Jos- ’ 


tices Norman and Phear, Gokool prisoner 
will be transported for life on the conviction 
of murder, while Kishto and Oodoy will be 
released on the concurrent order of Justice 
Phear and myself. 


The 27th February 1866. 

Present : 

The Hon'ble F. A. Glover, Judge, 

Appeal (after time)»Rejection of. 

Queen verisiis Hullodhur Ghose and others. 

Committed l>v the Assistant Magistrate y and 
tried by the Officiating Sessions Judge of 
Nuddeuy on a charge of dacoity. 


An appeal preferred out of time and without any 
explanation of the delay may be rejected at once 
under Section 415 of the Code of Criminal Procedure. 


This appeal has been preferred out of 
time, and might, therefore, as no explanation 
of the delay has been given, be rejecte4*at 
once under Section 415 of the Code of Cri- 
minal Procedure. 

1 have, however, gone over the Sessions 
Judge’s charge. All the evidence appears to 
have been fully and carefully laid before the 
Jury ; and, as a majority found all the pri- 
soners guilty, there is (no point of law being 
either raised or involved) no ground for in- 
terference. 

The appeal must be rejected. 
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The 8th Februar)' i866. 

Pretent : 

The Hon’ble W. S. Seton-Karr and A. G. 

Maepherson, Judges. 

Mnrdef'-GrieToiis Hurt— Referred ceae (Power 
of Hig^h Court as to wrongs conviction in). 

Queen versus Sheikh Solim, Bysagoo, Sheikh 
Bengoo, and Sheikh Koreem. 

Committed by the Magistrate^ and tried by 
the Sessions Judge of Mymensing^ on a 
charge of culpable homicide not amount- 
ing to murder^ ^c. 

It is not murder, if a person kills another without 
intending^ to take his life, and if the arts done are 
not such as conclusively indicate an intention to cause 
such injury as was likely to cause death. 

In a referred case, and not an apf>eal, if the High Court 
deems a conviction wronj', the only course (»pen to it is 
to annul the conviction, and order a new trial for the 
proper offence. 

This is a case referred to the High Court 
by the Court of Session for confirmation of 
the sentence of deaih which has been passed 
upon four prisoners vho have been convict- 
ed of murder. After reading the whole of 
the evidence, and giving the case the fullest 
consideration, the conclusion at which we 
arrive is that we cannot confirm the sen- 
tence, and that the conviction for murder is 
wrong. There is no question that the de- 
ceased was treated by the prisoners in a very 
cruel and barbarou.s manner, and that he died 
in consequence of that treatment. Neverthe- 
less, we think it clear that the acts of the 
prisoners were not accompanied by that 
intent or that knowledge which are essential 
under the Penal Code to the offence of 
murder. 

„ The deceased was caught the night before 
his death in a house which he had entered 
for the purpose of committing theft. 'Phe 
owner of the house, after being .seriously 
wounded by the deceased, secured him. In 
the morning the headmen of the village 
were sent for, and, having come and seen the 
thief, w'ent away, leaving him in charge of 
the village chowkeedar. The deceased was 
then silting in the verandah or door- way of 
the house, where he was caught ; one hand 
was loose, the other hand and his feet were 
tied, and the end of a rope which was passed 
round him was secured to one of the beams 
or posts of the bouse. The chowkeedar 
being left in charge, many of the neigh- 
bours appear to have come to look at the 
thief, and amongst others came the four 
prisoners, ^en commenced the ilJ-treat- 
ttent, of which the deceased eventually died. 




On the evidence, it seems clear that all the VW. W 
prisoners at intervals struck the deceased 
with their fists and kicked him, and the 
prisoner Bysagoo (and probably also the 
pri.soner Bengool al.so struck (he deceased 
with a pera. a small wooden foot-stool, which 
was lying close by ; one or two very violent 
blows were struck with the pera^ and by one 
of them the nose of the deceased wm 
broken. It is this use of the pera which, in 
our opinion, alone affords any sort of evi- 
dence on wliich a conviction of murder could 
be based. But. considering the nature of 
the instrument (the Sessions Judge, who saw 
it. says it was not a lieavy one), wc do not 
iliink that its use necessarily leads to the 
conclusion that the person using it did so 
with the intent or knowledge necessary to 
constitute murder. The medical evidence 
shows that the deceased did not die from 
(he effect of anv one blow, but that he 
sank from the 'shock which his system 
received ftom the coniimu il j)ommclling am! 
blows, whicli were such as to cause con- 
siderable internal injuries, although no one 
oi these injuries in itself would have caused 
death. I'hioughoul the iil-treaimenl the 
chowkeedar (who is one of the witnesses 
for the pioseculion) stood by and never 
assisted the deceased in the least. In the 
course of a couple of hours, the deceased 
became insensible, and .soon after died. 

Ix>oking at all the circumstances, we cannot 
concur with the Sessions Judge in the find- 
ing that the prisoners acted, as they did, with 
the intention of causing dealli. or with the 
intention of (Husiug such bodily injury 
as was likely M, cause death, or with the 
knowledge that they were likely by such 
acts to cause death. Without such intent or 
knowledge the prisoners have not committed 
the offence of culpable homicide (Section 
299j, and consetpiently have not committed 
the offence of murder (Section 300). As it 
appears to us, the prisoners ought to have 
been tried and convicted on a charge of 
voluntarily causing grievous hurt, which 
offence they did commit, inasmuch (even 
supposing there were no other evidence 
of it) as the bone of the nose of the de- 
ceased w'as broken. I’hey did intend to beat 
the deceased severely, and did commit 
grievous hurt, and they shoidd be pun- 
ished accordingly. But (hey did not in- 
tend to lake the man's life, and the acts 
they did are not such as conclusively indi- 
cate an intention to cause such injury as 
was likely to cause death. The whole oc- 
currence took place in the presence of the 
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iWiWi 5jwk«edar, iwrhose conduct wafl as bad m 
pOislble» and it appears to have coronicncea 
with the prisoner Solim, who struck and 
kicked the deceased on his saying to the 
chowkeedar that it was he (Solim) who had 
instigated him to the tlieft. Bengoo, on com- 
ing in, said: *‘We work all day, and this 
wretch will not let us sleep at night,'' 
and then struck him. And so it went on 
till the deceased sank under it. Barbarous 
as were the acts of the prisoners, we cannot 
say that we think they amount to murder. ] 

As we think the conviction is wrong, the 
only course open to us, under Section 399 of 
the Criminal Procedure Code, is to annul 
the conviction, and order a new trial for 
voluntarily causing grievous hurt to the 
deceased. 

We regret that, as the minor offence for 
which w'c think the prisoners ought to have 
been tried is in fact included in the major 
offence for which they have been found 
guilty, we cannot at once alter the conviction 
and sentence, and so dispose finally of the 
case. But it seems to us that, as this is a 
re/trred case^ and not an appeal^ Section 399 
makes it imperative on us to annul the con- 
viction, and order a new trial. We cannot 
deal with the case as a Court of Revision, for 
none of the Sections applicable to revision 
contemplate a case such as this. And Sec- 
tion 436 does not in any way assist us, 
because we have not this case before us 
either on appeal or revision. 

The conviction and sentence are annulled, 
and a new trial is directed for voluntarily 
causing grievous hurt. 


The 1 2th February 1866. 

Present : 

The Hon'ble J. P. Norman and G. 
Campbell, Judges. 

iiiirder»»Cttlpabte Homicide not amounting to 
llnrder— 'Actual, not constructive, intention. 

Queen versus Gureeboollah, Appellant, 

*^Ommttted fy the Magistrale, and tried by 
the Sessims Judge 0/ Backergunge. an 
a charge af murder, 

“ Under the Pena) Code, no eoaitrnctiv«» but an actual, 
lilaiition to cauia daalb it toquirud to ooart H ut n amr* 


dcr. Thus, whemaladof isycaWfiattfeheatof^. 

covery of the deceased in the act of adultery with a near 
relative’s wife, and, without the use of any lethal or 
other weapon, joined that relative in committing an as- 
sault on the deceased who died from the effects thereof : 
Held that the offence committed was culpable homicide 
not amounting to murder. 

In this case, it is found by the Court of 
Session that Surat and Gureeboollah (ap- 
pellant) together inflicted on deceased such 
injuries as they knew to be likely to cause 
death, and which, in fact, did cause death. 
The Sessions Judge finds that in truth the 
assault was committed in consequence of 
the discovery of deceased in the act of 
adultery with Surat’s wife, and in the heat 
of that discoveiy\ This he considers a 
suflicient provocation to reduce the offence 
to culpable homicide in the case of Surat 
the husband, but not in that of Gureeboollah. 
He accordingly sentences Surat to one year's 
imprisonment for culpable homicide, and 
Gureeboollah, a lad of 15, to transportation 
for life for murder ! We think that this is 
one of the cases in which Sessions Judges 
seem of late to have a good deal overstrain- 
ed the Law of Murder, Under the Penal 
C'ode, no constructive, but an actual, intention 
is required. It is admitted that the pri- 
soners had no intention to cause death, and 
there is much in the evidence {e. g., the 
treatment of the deceased after the beating, 
the sending for his mother and for a doctor, 
&c.) to negative the theory that they knew 
they were likely to cause death. At any 
rate, it may be doubted whether the appellant, 
a lad of 15. really knew it. Moreover, w^e 
think that, as it is shown that the lad 
Gureeboollah was with Surat at the lime 
of the discovery of the wife's adultery, and 
that he was a near relation of Surat's, there 
was sufficient provocation in his case also 
to excuse or mitigate his conduct in assist- 
ing Surat to beat the deceased. In 
this case, there is no evidence of the use 
of any weapon of a leihal character, or, in 
fact, of any weapon. Still the injury ac- 
tually inflicted was so severe that we are 
not prepared positively to say that the con- 
viction is wrong to the extent of culpable 
homicide, but we do not think that the 
homicide amounts to murder. We accord** 
ingiy, 80 far, alter the conviction, and. In 
place of the sentence passed on GureebooHah, 
pass a sentence of one year s rigorous itn- 
pfiaonment 
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The f60i Febfiiery x866, 
Praeni : 


before irfileh die elfetiee im oeaMitted ’* 
(Sectloa 173* Cpte ef Orimiaal Fneeeio 
dure). 


The Hon’ble L, J. Jackson and F. A. 

Glover, Judges* 

Forgery in Civil Court (before »t January 
x86i>--CriiBlnal eroteoitionbowie be Instituted. 

Queen versus Enayet Hoasein. 

Committed by the Judge of Patna on a 

charge of forgery. 

In a case of a forged vakalutnamah tn a Civil 
Court before ist January 1862, the prosecution can only 
proceed in the ordinary way, t. e,, by way of commit- 
ineiit by a Magistrate on the complaint of the party 
aggrieved. 

This is an application complaining of an 
order of the Judge of Patna, by which the 
petitioner, Enayet i {ossein, has been com- 
mitted for trial on a charge under Section 
471 of the Indian Penal Code. 

The commitment has been made by the 
Jiidge himself under Section 173 of the 
Criminal Procedure Code. 

The charge relates to a vakaluinamah 
hied in the name of certain defendants in a 
suit where Enayet llossein, the petitioner, 
was plaintiff in 1858, under which a con- 
fession of judgment was entered, and decree 
accordingly passed against the defendants. 

A suit was afterwards brought to set aside 
this decree as obtained by fraud, and the 
High Court, in giving judgment on appeal 
in the case (14th September 1864), ordered 
enquiry into the circumstance.s with a view, 
no doubt, to a criminal prosecution being 
instituted. 

The Judge has gone very fully into the 
enquiry — as fully, it seems, as if he was 
trying the charge of forgery or using forged 
documents — and has committed the |>eli- 
lioner for trial. 

The objections to this commitment are 
two— that, as the offence (if any) was 
committed in 1858, the provisions of Chapter 
XI. of the Code of Criminal Procedure will 
iml apply ; that, if they did, the Ztllab 

Jndge was not the proper authority to make 
tjbe cmnmitiiieiitt tnaemueb as his Comi 
was not the Court of Civil Jndkitim 


We think both Hieee objections are Vidid. 

On the frst point we follow the precedent 
at Vol. V., Weekly Reporter, p. 8, in the 
case of Radha Jewun Mustafee, petitioner 
(Phear and Glover, Judges), where, in an 
analogous case, it was held that, with advert* 
ence to the provisions of Act 1 . of 184S 
(which was held to apply), the prisoner 
could not be brought to trial otherwise than 
with the sanction of the Court before which 
the forgery w as committed ; and that the 
sanction of the Superior Court, which, by 
the wider terms of the Criminal Procedure 
Code, Section 170, would be suincienl, could 
not be lawfully given in case of a forgeiy 
committed before the isl of January 1862, 
and was, therefore, inoperative. 

In that view we concur, and we are of 
opinion that the present case also must be 
governed by the rules of criminal procedure 
as they stood previously to the coming of 
the new Code into operation. 

The case before us was not a case to 
which Act I. of 1848 applied, tiecause, as held 
by the late Court of Nizamut in several 
cases (which may be found in Mr. Heaufort’s 
very useful Digest), that law referred only 
to “ Deeds and Papers offered in evidence 
against the adverse parties,” and did not 
extend to vakalutnamahs alleged to have 
been fabricated. 

In such a case, the prosecution would 
proceed in the ordinary waj', viz,, by way of 
commitment by a Magistrate on tlie com- 
plaint of the party aggrieved. 

J'he commitment by the Judge in the 
present case was, therefore, wholly without 
jurisdiction. 

And on the second bead of objection, it 
api^ears that the vakalutnamah was hied 
and possibly ** used ” within the meaning of 
.Section 471 of the Indian Penal ('ode in a 
subordinate Civil Court (that of the Principiil 
Sudder A:!K*cn), and not in that of the 
Judge. 

If, therefore. .Section 173 applied to the 
case, it would be the Principal Sudder 
Ameen, not the Zillah Judge, who could 
commit. Rut it is doubtful whether the 
terms of this Section, any more than those of 
Section i of Act 1 . of ^848, apply to a case 
like th ifft 
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For these reasons, finding the order of 
commitment made by the Judge to be made 
without jurisdiction, we order that it be 
quashed, and that all proceedings thereon 
be stayed. 


The 3rd March 1866. 

Present : 

The Hon'ble G. Campbell and F. A. Glover, 
Judges. 

Defamation— Proof of publication (Despatch 
by Post). 

Queen versus Rally Doss Mitter and others. 

Committed by the Joint Magistrate, and tried 
by the Sessions Judge of Backer gunge, on 
a charge of defamation. 

Ill a case of drfamatton, pr<K>f of despatch by post 
to a certain district of the paper containing the defama* 
tory matter is tantamount to proof of publication 
thereof in that district. 


This case turns on the question whether 
or not the lulitor of the Dacca Newspaper 
sent a copy hy post to llackergunge, where 
it would, in the due course of events, be 
opened and read. If it were proved that 
he did so send the paper, he would in law 
be considered as having published it in 
the Backergunge District (vide this Court's 
Ruling, No. 1043, Uth December 1863). 

The joint Magistrate appears to have 
taken up this question, and to have decided 
it in favor of the defendants, on the ground 
that there was no proof of the Kdiior’s 
having postetl the newspaper to the address 
of the witnesses in Backergunge. This 
finding may very probably not be justified by 
the facts of this case ; still it is a finding on 
evidence with which this Court cannot in- 
l^rlere under Section 434 of the Criminal 
Procedure Code. 


The 3rd March 1866. 


Present : 


The Hon'ble A. G. Maepherson and F. A. 
Glover, Judges, 


Transportation— Imprisonment. 


Queen versus Shonaullah and Adoo. 


Committed by the Magistrate of Fureedpore^ 
and tried hy the Sessions Judge of Dacca, 
on a charge of hurt and rape, &c, 

A sentence of transportation cannot be less than 7 
years. To bring Section 59 of the Penal Code into 
operation, the punishment awarded in each offence 
alone must be not less than 7 years* imprisonment. A 
general sentence of transportation for two or more 
offences, when only one of the punishments awarded is 
7 years* imprisonment, is illegal. 


We think the evidence in this case suffi- 
cient for conviction, and see no reason to 
interfere with the Sessions Judge’s order so 
far. 

But it has been frequently ruled by this 
Court (Queen versus Moiee Kora, 2 W. R., 
p. 1) ihat a sentence of transportation 
cannot be for less than 7 years, and that, to 
bring Section 59 of the Penal Code into 
operation, the punishment awarded in each 
offence alone must be not less than seven 
years' imprisonment. A general .sentence of 
transportation for two or more offences, 
when one only of the punishments awarded 
i is seven years’ imprisonment, is illegal. We 
I desire to know* whether any notice has been 
1 taken of what appears to have been great 
I negligence on the part of the police in not 
I taking up this case for nearly a month after 
j it was reported at the station. A charge of 
j such gravity, involving rape, hurt, and rob- 
bery, should have been investigated at once, 
I and not have been postponed under any 
j circumstances. 

The convictions are affirmed, but the sen- 
tence is altered in the case of both prisoners 
to seven years’ transportation on the first, 
and five years' rigorous imprisonment on 
^the others* 
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The 3rd March 1866, 

Presen/ : 

The Hon'ble Sir Barnes Peacock, A 7 ., Chie/' 
yustice, and the Hon'blc C. B. Trevor 
and J. P Norman, Judges, 

Distinettons between Murder and CulMble 
Homicide — Also between Appeal and Rew- 
8ton~>Powers of High Court as a Court of 
RoTision—Abetment. 

Queen 7»r/ ,rwjrGora ChandGopec and others. 

Committed by the ^lagistratey and tried by 
the Sessions Judge 0/ Mymensingh, on a 
charge of murder^ 

Several important distinctioni» i>otntcd out between 
murder and culpable homietde. 

Sections 407 and 419 of the CtKle of Criminal l^n>- 
cedure are not applicable to a case which the Hij^li 
Court, as a C ourt of Revision, thinks it ritrht (o take up. 
The difference between appeal and le vision explained. 

The High Court, as a Court of Revision, can inter- | 
fere with a judgment 0/ acquittal or conviction, and 
can also enhance punishment. 

The High Court can act as a (\»urt of Rcvisitui, after 
it has acted as a Court of Appeal, in order to correct an 
error in law which could not be set right on appeal. 

The High Court, as a Court of Revision, cannot re- 
verse the finding of a Jury. 

If several persons go out together to apprehend a man 
and take him to the 'I hannah on a charge of theft, 
and some of the party in the presence of tlu* <ithers 
assault and ill-treat the man, all presentdo not necessarily 
by their presence assist every act done, nor arc conse- 
quently liable as principals. 

Peacock^ C, J. (Trevor and Xorman, 
77 - ^concurring),— Thekk are, in niy opinion, 
several imi>ortant distiticiions b;.i\\een mur- 
der and culpable homicide. .Vn offence 
cannot amount to irunder un.cs.s it fall.s 
within the definition of culpable li'^rnicide : for 
Section 300 merely poinib out the casc^- in 
which “ culpable hoinicide is murder.*' But 
any offence may amount to culpable homicitle 
without amounting to murd^n*. 

Culpable homicide is not murder if the 
case falls within any of the exceptions men- 
tioned in Section 300. 

l*he causing of death by doing an act with 
the intention of causing death is culfiable 
homicide. It is also murder, unless the case 
falls within one of the exceptions in Section 
300. 

Causing death with the intention of caus- 
ing bodily injury to any person, if the bodily 
injury intended to be inflicted is sufficient in 
the ordinary course of nature to cause death, 
in my ooinion, falls within the w'ords of 


Section 199 ** with the intention of causing 
such bodily injury as is likely to cause 
death," and is culf^ble homicide. It is also 
murder, unless the case falls within one of 
the exceptions in Section 300, Clause 3. 

Causing dcatlt by doing an act with the 
knowledge that such act is likely to cause 
death is culpable homicide, but it is not 
murder even if it does not fall within any of 
the exceptions mentioned in Section 300, 
unless it falls within Clause s, 3, or 4 of 
Section 300, that is to say, unless the act by 
which the death is caused is done waih the 
intention of causing such l)odily injury as 
the offender knows to be likely to cause the 
death of the person to whom the harm is 
caused, or with ihe intention of causing 
bodily injury to any person ; and the bodily 
injury intended to he infiicied is sufficient in 
the ordinary course of nature to cause deaths 
or unle.ss the person committing the act 
knows that it is so imminently dangerous 
that it must, in all probability, cause death, or 
such bodily injury as is likely to cause 
death. 

In speaking of jkis, I. of course, include 
illegal omissions. 

There arc many cases falling within the 
words of Section 2q«) or with the know^- 
ledge that he is likely by such act to cause 
death *' that do not fail within the 2nd, 3rd, 
or 4th Clause of Section 300, such for 
in.^uince a.s the offences described in Sections 
279, 280, 281, 282, 284, 285, 286, 287, 288, 
and 289, if the offender know.s that his act 
or illegal omission is likely to cause death, 
and if in fact it does cause death. But, al- 
though he may know' that the act or illegal 
omi.vsion is so dangerou.s that it is likely to 
cause death, it i.s not murder, even if deatli 
i.s caused therein', unless the offender knows 
that it must in all piohabilitv cau.se death, 
or such bodily injury as is likely to cause 
death, or unless lie intends thereby to cause 
death or such liodily injury as is described 
in Clau.se 2 or 3 of Section 300. 

As an illustration, suppose a gentleman 
should drive a buggy in a rash and negligent 
manner, or furiously along a narrow crowded 
street. He might know that he was likely 
to kill some person, hut he might 
not intend to kill any one. , In such a 
case, if he should cause death, I apprehend 
he would be guilty of culpable homicide 
not amounting to murder, unless it 
should he found as a fact that he knew that 
his act was so imminently dangerous that it 
must in all probability cause death or such 
bodii? injury, Ac., as to brino' the case witbift 
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INb 1 K» Uni Clme of Section }oo. In mi oiA-* death was snch^that Ii6 miist have known^ 
wm am of furious driving, the focte wonid and did know* that his act must in all pm- 
etnurcely warrant such a miding* If fomd bability cause death* &c.* within the meaning 
gidUy of culpable homicide not amoonting of Clause 4* Section 300. 
to murder* the offender might be punished to If they should go further* and infer from 
the extent of transportation for ten years* or the knowledge that he was likely to cause 
hnprisoninent for ten years with fine (rrr death* that he intended to cause death* he 
Secdons 304 and 50) ; or* if a European or would be guilty of murder, and liable to ca- 
American* he would be subject to penal pftal punishment. 

servitude instead of transportation. It It appears to me that the rules contained In 
would not be right in such a case that the Sections 407 and 419 of the Code of Criminal 
offender should be liable to capital punish* Procedure are not applicable to a case which 
meat lor murder. The first part of Section the Court* as a Court of Revision* thinks it 
304 would not apply to the case. That ap- right to take up. 

plies only to cases which would be murder if An appeal is a matter of right in all cases 
not falling within one of the exceptions in in which an appeal is given* but a revision 
* Section 300. If a man should drive a is in the discretion of the Court. An appeal 
buggy furiously, not merely along a crowded is for matter of fact as well as for matter of 
street* but intentionally into the midst of a law. A revision is only on matter of law. 
crowd of persons, It would probably be found The two cases, therefore, are very different, 
as a fact that he kiie\^ that hts act was so When Section 407 says that aO ^peal 
imminently dangerous that it must in all shall not lie from a judgment of acquittal* it 
probability cause death or such bodily injuiy^ means that the prosecutor shall not* as a 
Ac., as in Clause 4> Section 300. matter of right, be entitled to apply to reverse 

From the fact of a man's doing an act with the judment of acquittal, either upon the 
the knowledge that he is likely to cause facts or upon the law. But Section 404 
death* it may be presumed that he did it with authorizes the Court to call for and examine 
the intention of causing death, if all the cir- the record ol any criminal trial in which it 
cumstatices of the citse justify such a pre- shall appear that there has been error in the 
sumption ; but 1 should never presume an in* decision upon a pmnt of law, and may deter- 
tention to cause death merely from the fact mine any' i^oint of law arising out of the case, 
of furious driving in a crowded street in and thereupon pa&s .such order as to the Court 

which the driver might know that his act may seem rignt. Section 405 enacts that 

would be Hkely to cause death. Presurop* it shall be lawful for the Court to call for 
lion of Intention must depend upon the facts and 4 minc tl e record of any case tried by 
d each particular case. a Court of bc.ssion for the purpose of 

Suppose a gentleman should cause death satisfying Itself as to the legality or propriety 
by furiously driving up to a Railway Station, of any sentence or order passed, and as to the 
Suppose it should be proved that he had regularity of the proceedings of the Court, 
business in a distant part of the country* say If it appear to the Court that the sentence 
at the opposite terminus ; that he intend* passed is too severe, the Court may 
teg to go by a particular train ; and that he pass any mitigated sentence warranted by 
could not anhe at his destination in time law. If the Court shall be of opinion 

far his businem by any other train ; that at that the sentence or order is contrary to 

tee time of the furious driving H v'anted law* the Court shall reverse the sentence 
only two minutes to the time of the train's or order, and pass such judgment, sentence* 
ilaroi^3 ; that the road was to crowded or order* as to the Court shall seem right* 
teat he must have known that he was Hkely or* if it deem necessaiy, may order a new 
to run mcr some one, and to cause death, trial. The woni “ sentence " in the latter 
Would any one under the ctrcumatances pre* Section may mean the award of punishment 
tme that his intentkm was to cause death? merely* or the whole judgment including 
Would it not be^more reusonnhle to presume the Hmllng. If it refers only to the award 
Ani his IfiMtioa was to taut tee train ? If of punishinent* the findmg would stand ; 
tee fudge or fury ahould Had tlua hts in* and I can scarcely see the necessity or use d 
tendon was to am the trate» ten teat he the words ** or may order a new iriaL'’ The 
iHtetem known that he wsu Hkriy to cause weeds or order*' are in many Sed* 

tem ikAi would be guilty of cnlpihle kitmU dona used as Including the hnding* and not 
ddsHMniioitiidng to murder* nnlum they merdy tee award el puntshmem (SeetteOi 
steMtefi^ find teat the rite of cauteig of 41$* 4^, 4171 4ac^; W whatever tmf hO 
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the construction of the won! sentence " 
in Section 405, there can be no doubt 
that, under Section 404, the Court may set 
aside a judgment of acquittal for error 
in point of law. Sup^tose the decision of 
a Judge should be monstrously absurd. Sup- 
pose, upon an indictment for nnirtiering a 
child, the Judge and the Assessors should 
find that the prisoner caused the death of the 
child by doing an act with the intention 
of causing its death, and that the case did 
not fall within any of the exceptions men- 
tioned in Section 3a'; of the Penal Code. 
But suppose they .should also fintl that the 
child was under the age of six months, 
and the Judge should hold that it was not 
murder to kill a child under that age, and 
should, therefore, acquit the prisoner, and 
order him to be discharged, could it be con- 
tended that the judgment of acquittal could 
not be set aside, and that the prisoner should 
go free for ever ? 1 apprehend that the 

Court, as a Court of Kevi.'sion, would clearly 
have the power to set aside the judgment 
of acquittal, and declare that, upon the facts 
found, the prisoner was guilty of murder, 
and sent the ca.se back to the Judge, order- 
ing him to apprehend the prisoner <if he had 
l)een discharged), and to pass the proper 
sentence upon him. 

If, in the ca e above supf>osed, the Judge 
were to say it is not necessary to try 
whether death was caused by an act done 
with the intention of causing death, because, 
if it was so caused, the prisoner was not 
guilty of murder, 1 find that the child w'as 
under the age of six months, and, therefore, 
acquit the prisoner. In such a case, there 
would be no finding on the facts, and the 
Court, as a Court of Kevision, would 
merely set aside the acquittal, and order a 
new trial. 1 have supposed an error in 
law' which is not likely to occur. I put 
it merely as an illustration. There arc many 
constructions of law equally erroneous, though 
not so clearly .so. 

Again, suppose a .Magistrate, in a case 
tfiabie by him, should convict of an offence, 
and ibe Sessions Judge on appeal should, 
without going into the facts, reverse the 
dfctsion upon a point of law, and order the 
pHaoner to be discharged, stating that, 
assonimg the facts to be as found by the 
Magftfrate, the prisoner was not guiky of an 
dUrnce. This Court, if the Judge wer^ 
Wfoug in point of law, could, as a Court of 
Reriiion, reverse bis decision, and direct him 
to try the appeal upon its merits. 


If a Judge on appeal should uphold the 
I finding of a Magistrate on the facts* and 
reverse his decision on a |>oinl of law, and 
pronounce a judgment of acquittal, and 
order the pri.soner to he discharged, then* as 
the acquittal would he merely on a point of 
! law, this C'ourt, as a ('ourlof Kevision, might 
reverse I he juilgment of acquittal, and order 
the sentence of the Magistrate to stand. 

I'here are also cases in which, notwith- 
standing Section 419, the Court, as a Court 
of Kevision, could enhance a punishment. 

In the case of Bourne 7 frsus the King 
(9 Adolphus ami F.llis's Reports, p. 58) it W'as 
iiekl that a sentence of iransjKirlation for 

an offence for which \\v jly punishment 

was death was crroncou.s, and must be re- 
versed. 'Ihe Court held that they could 
merely reverse the erroneous sentence, but 
could not pass the right one. and the pri- 
soners were <lischarged. 

'I'he law was amendctl by 11 and is Viet,., 
c. 7H, i)y which the CV)t»rt, iipon reversing an 
erroneous sentence, may give the proper 
jiulgment. Here, under Section 405, the 
C ourt, as a C’ourl of Revision, lias a similar 
power ; but, in order to do so, it may be neces- 
sary to enhance the punishment. In the 
case suggested by Mr. justice t'ampbcll, if a 
.Sessions judge .should pass sentence of ri- 
gorous imprisonment for 14 years for murder, 
such a sentence would be bad, for it is not 
auliiorized by law (Section 302 of the Penal 
C ode) ; or. if he shou)<l pass sentence of trans- 
portation for 7 >ears for the offence of 
murder committed by a person under sen- 
tence for transportation for life, the sentence 
wouhl be contrary to law istr Section 403, 
by which death is the only punishment 
which can be awarded). 

In such cases, the ('ouit, as a C ourt of 
Revision, could under Section 405 reverse the 
sentence, and pass the proi)cr sentence, not- 
withstanding that in such a case the sentence 
must be enhanced in order to pass a legal 
sentence- in the former case from 14 years' 
rigorous imprisonment to death or transport- 
ation for life— and in the latter from trans- 
portation for seven years to sentence of death. 
Section 405 says; “ It the c:ourt shall be ot 
opinbn that the sentence or order is con- 
timry to law, it shall reverse the sentence or 
order, and pass such jiulgment, sentence, or 
order as to the Court shall seem right, or, if 
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it deem It necessary, may order a new trial.*' 
In the case supposed in which a prisoner 
under sentence or irans|K)rtation for life 
should be found murder, and sen- 

tenced to transportation for 7 years, the 
Court might think the finding right upon the 
evidence, and there would, llierefore, be no 
necessity for ordering a new trial. In such 
a case, a (Question might arise whether the 
Court would he hound to pass the only legal 
sentence, rva., death, or might send the case 
back to tiie Sessions Judge to pass the 
sentence. 1 am of opinion dial tiie Court 
might send the ca.se back with an order to 
pass the proper sentence under the v\ords 
** shall ])ass such judgment, sentence, or 
order,'* kc. 

In the case suj)posed, of a piisoner being 
fientenced to 14 years' rigorous imprisonment 
for murder, upon setting aside the erroneous 
sentence, the right sentence would he a dis- 
cretionarv one, rvc., ** death or transporta- 
tion for life. " In such a case, I think, the 
Court ought to send the case hack for pro- 
|>er .sentence to he passed in tlie same 
manner as it woul<l do under Section 402. 

By the Statutes 11 and 12 X’icl., c. 78, 
s. 5, the ('curt, when it reverses a judg- 
ment, may either pass a ])roper judgmeni, 
or remit the case to the l.ower Court, in 
order that such Omri may pass the proper 
judgment. It a])pcars to me that in all 
cases in which the Court as a C ourt of Re- 
vision thinks it right to reverse an ac4|uii- 
tal on a point of law, or to reverse as erro- 
neoas a sentence, in order that the right 
sentence rna\ he passed, if the right sen- 
tence would enhance the one already passed, 
the offender should have an opjrortnrriiy of 
being heard hy himself, or his pleader or 
agent, either bcfoie the Ix>wer Court if the 
case is remitted to it, or before the High 
Court if the Jmlgcs pass the proper sen- 
tence themselves. 

The ('^ouri ma> act as a Court of Revision 
after it has acted as a C'ouri of .\ppeal, if 
it found it necessary to do so in order to 
correct an error in law whitii cannot he set 
right on appeal. 

For instance, if a man should be found 
guilty of a murder, and sentencctl to 7 years’ 
uansportation, if the prisoner should appeal 
on the facts, the Court might uphold 
the finding of guilty of murder on appeal, 
and afterwards, as a Court di Revision, might 
set aside the sentence of 7 years* tnins|)oit- 
alion, ami pass a legal sentence for murder, 
or send It hack to the Ixi^wx'r Court to pass 


such sentence, pointing out, as they would 
in a case under Section 402, what is the 
pro}>er punishment. 

As a Court of Revision, the Court cannot 
reverse the finding of a Jury. 

In the present case, the attention of the 
Judge should, I think, be called to another 
error which he committed. He says, the 
prisoners who were present assisting in 
taking away Oomadee, and assisting by 
their presence in the heating of him, 
abetted the commission of culpable homi- 
cide not amounting to murder. 

ll docs not follow that, becan.se they were 
present with the intention of taking him 
away, they assisted by tlieir jrresence in 
the healing of him to such an extent as to 
cause dcatli. 

If the object and design of those who 
seized Oomadee was merely to take him to the 
Thannah on a charge of theft, and it was no 
part of the common design to beat him, they 
would not all be liable for the consequence 
of the beating merely because they were 
present. It is laid down that, when several 
persons arc in company together engaged 
in one common purpose, lawful or unlawful, 
and one of them, without the knowledge 
or consent of the other, commits an offence, 
the others will not be involved in the guilt, 
unless the act done was in some manner in 
furtherance of the common intention. 

It is also said that, although a man is pre- 
sent alien a felony is committed, if lie takes 
no part in it. an<l does not act in concert with 
those who commit it, he will not be a princi- 
pal merely because he did not endeavour to 
prevent it or to apprehend the felon. 

But if several persons go out together for 
the purpose of apprehending a man, and 
taking him to the 'rhannah on a charge of 
ilrcft, and some of the parly in the presence 
of the others beat and ill-treat the man in a 
cruel aiul violent manner, and the others stand 
hy and .Uxik on without endeavouring to dis- 
suade them from their cruel and violent 
conduct, it appears to me that those who 
have to deal with the facts might very pro- 
perly infer that they were all assenting 
parties and acting in concert, and that the 
beating wras in furtherance of a common 
design. I do not know what the evidence 
was ; all that I wish to point out is that all 
who are present do not necessarily assist 
by their presence every act that is done in 
their presence, nor are consequently liabld 
to be |n^fn^l^cd as principals. 
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The 5th March 1866, 

Present : 

The Hon'ble L. S. Jackson arul F, A. 
(/lover, Judges. 

Hottse-bremkin^^ and Theft—Puniahment for. 

Queen versus Chytun Bowra anti others. 

Committed hy the Assistant Commissioner, 
and tried by the yudiciat Commissioner 
0/ Chota Xaf*pore, on a thar^re of houses 
breahinjr, &ti . 

A person convicted of housc-breakiii};, fotl«iw<'<l iin- 
nedtatcly by theft, is punishable* only under Section 
57 of the Penal Code. 

Thr point ha.s been frequently ruled. \ 
irisoner convicted of house-breakinj?. follow- 
5 d immediately by theft, wouhl be punished 
ndcr Section 457 of tlte Penal Code only 
vide Circular I.xjtter, 1842, 6ih December 
864; and decisions of High Court, 25th Jan- 
4ary 1865). 

The A.ssistant Commissioner’s order was, 
herefore, wrong ; and, as the prisoners have 
Iready been whipped for theft, they must 
low be released, as only one punishment 
:ould legally have been inflicted. 


The 5th March 1866. 

Present .* 

The Hon'ble J. P. Norman and G. Camp- 
bell, yud^es, 

ReceiTiog ttokn property—Junadictiofi. 

Queen versus Ghusoo Khan. 

Committed by the Magistrate, and tried by 
the Sessions yudge of Patna, on a charge 
of dishonest retention of stolen property 
with guilty knowledge. 

To make it lejral to punish at P a prisoner com- 
mitted at C on a charge of receiving fttolen property, 
he findiAg m««t be that the property a-as stolen at P. 

CampMlr y* — The prisoner has been 
convicted by a Jury, and urges no ground of 
aw in his appeal. The only point on 
which 1 have any doubt is, thal'there seems 
o be some want of the precision in the 


finding which would be strictly necessaiy 
to make it legal to punish the prisoner at 
Patna for an offence comtnitted in Calaitta, 
rvk, receiving stolen properly. To give ju- 
I risdiction at Patna under Section 31 of the 
C’odc of Criminal Procedure, it would seem 
to be necessary that the property was stolen 
in Patna, that is in this ca«e that it W'as the 
stolen proi>ertv of Alec Sheikh and A had 
Shah, as alleged by the proscc ution : whereas 
the finding is in very general terms that the 
prisoner •* rcccivedsiolcn properly having rea- 
j son to believe the same to have been acquired 
j l*y theft.” I call for the papers, and when 
j they come, the case will he laid before the 4lh 
' Bench. 

Xortnan and Campbeth 7 . 7 * "Phe papers 
, have been received. I’he evidence shews the 
j property to have been stolen at Patna, and, 
although not directly CKpressed in words, 

' wc tn.iv consider that the finding of the 
ljury wa.s in effect a finding that the pro- 
perty was the property stated by the wit- 
nesses to have been stolen in Patna. We 
di.smiss the appeal. 


; The 5tb Marth 1866. 

I Present : 

\ 

i The Hon’ble J. P. Norman and Ci. Campbell, 
yudfrei. 

Bribery— 'House-trespass— Extortion. 

Referred under Section 4J4 of Act XKV. of 
i86t, and Ciriular Order Xo, /8, dated 
‘ the t$ih futy r86j. 

j (iovernment irrsus Mahomed Hofsein 

i and others. 

I 

I Where a Countable ami othern enter a houne and 
; apprehend certain person* a* gamblrrs, and afterward* 

{ release them on payment of a Hum of money by the 
j latter, the offence commitlecl in not houHe-tresuaiMi 
I and exUirtion, but taking a iirilw an regards the Con- 
I stable, and abetment of that offence regard* the 
! other*. 

'Phis is a case referred for the order of 
I this Court by the Sessions Judge of CJya 
; under the 434tb Section of the Code of Cii- 
i mina! Procedure. It appears that, on the 
; 17th Octo!)cr last, certain bunneahs, who 
' are the prosecutors in the case, 'were cither ’ 
i writing their accounts, or gambling in the 
house of one of their number. 

The prisoners, four in numlier, one of 
whom is a Constable, and one a Chowkeedar, 
knocked at the door, entered and apprehend- . 
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V#t V* c«! the hunneahs (as the Seesions Judge 
says, bound them with cords, though the 
Magistrate did not find that fact proved », and 
subsequently promised them that they should 
be released on payii\g 15 rupee*?, which 
was accordingly doi^e. 

The Joint Mugisirale convicted the Con- 
stable of “ taking a bribe '' under Section 
161 of the Penal Ctxle, and the three other 
prisoners of “ abcuittg " that offence. 

The Sessions Judge suggests that this 
conviction is erroneous, and that the pri- 
soners should have been convicted of “ house 
trespass *' and “ e.vtortion ” under Sections 
451 and 384 of the IVnal Code. 

We think it clear that the conviction is 
correct, and that the offence under Section 
161 has been committed. We are by no 
means sure that the prisoners might not have 
been convicted of robbery under Section 390; 
but, as it is clear that the offence under Sec- 
tion 16 1 has been committed, we see no 
reason to inleifere with the coiniciion, 
although we regret that ilic sentence, which 
is only 6 inonlhs' imprisonment, was not 
more severe. 


The 6ih March 1866. 

Present : 

The Hon’blc L. S. lackson and V. A. 

(Clover, judges* 

Stductio.i (of Wife during Husband's temporary 
absence). 

Rtfirrsd under Cirenhir Order X*k /y. dated 

(he i^th June and Sei /ion^e^ ot' the 

Indian Penal Code, 

Mutty Khan v ersus Mungioo Khansama. 

EnUemg or taking away with a criminal intent a 
wife living in her hiuband’j, hou»tt, or in a housr hiied 
by him for her occupation and at his rxpcn&e during 
hiS ttmimrary absrncv, is puniahablo under Section a^< 
of the Penal (%Kle, pro^idiH) the reducer knew, oi luid 
reason to kn€»\>, that she was the wife of the man fr^im 
whoae house he tinik her. 

Thk sole point referred by the Assistant 
Magislraie is whether a woman, who “ eloped 
with defendant from a house in the suburbs 
of Calctuia, hired lor her by the complainant, 
bet husband (who was absent in Assam), ’* 
could be si\id to have been ‘‘taken or 
Ol^ced away from " her husband. 

We have no doubt that the defendant. 
If under such circumstances he enticed or 
took away the woman, did entice or take her 
away ^from her husd>and.” 


We cannot say, as the Sessions Judge 
says, that “a wife is always the property 
of her hiisljaiul. whether he is absent or 
present but we think it quite clear that a 
wife living in her husband's house, or in a 
house hired by him for her occupation, and 
at his expense, is, during his temporary 
absence, living under his protection so as to 
bring the case within the meaning of Section 
498'— provided, of course, that (to make the 
defendant liable) he knew, or had reason to 
know, that she was the wife of the man from 
whose protection he took her, or on w’hose 
behalf the person from whom he took her 
had charge of her, and also provided that 
he took her with the intent specified in the 
I Act. 

To hold otherwise would be to declare 
the worst cases of seduction not punishable 
under the Penal Code. 

Being, therefore, of opinion that the Assist- 
ant Magistrate’s decision was wrong in law, 
and seeing that the offence was one which 
he could not try, we quash his order, and 
direct him to proceed according to law. 


The 6ih March 1866, 

Present : 

I'he Hon'blc F. A. Glover, Judge* 

Jurisdiction— Commitment by Civil Court for 
Forgery— Estoppel. 

Miscellaneous case. 

Juggut Mi?.ser and others verms Baboo Lall 
and others. 

A foi'iuvr dccUiim in a civil suit, in which the issue 
was the genuineness or otherwise of a kubooleut, and 
the C'ourt hekl that it was not genuine, but added (as 
an obiter dictum) that the piittah produced by the 
ollu r side was authentic, does nut bar the jurisdiction 
of a ("ivil Cuuit in sanctioniirg a commitment for for- 
gery in rt'S|[>cct of the puttah. 

1'hk ixtpeis of this case were sent for 
by Mr. lusiice Kemp and myself on the 
I5lh of Fcbruaiy last, and the record is now 
before the Court. 

Mr. Stephen for the petitioner contends 
that ihe Court sanctioning the commitment 
had no jurijwliclion, the case in which the 
fHittah was presumed to be spurious having 
been already decided between the same 
parties, and on the same ground of action, 
in the Collector’s Court, under Act X. of 
1859. 
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to a place ^trmnk fmm that named in the fteminnaa^ 
Held that it was irregular to throw out the caMi 
without giving them a second opportunity of appearing* 


This does not appear to be exactly the 
:ase. In the suit brought under Aa X.> the 
x 4 nt for dcc^^ion was wlioihcr a certain 
'^uhaoleut was genuine or not, and the! Wk think that the Deputy Magistrate's order 
::ourt held that it was not genuine, adding ' Ha.s caused a fatUirc of justice in this case, 
iiat the poitah produced by the otlier side j complainants did ail that the law re^ 
’as authentic. Now, any opinion regarding j ^u^red of them, and, as the default of their 
.he goodness or otherwise of the pot/ah i witncs.ses was caused In the Deputy Magis* 
was an obtUr ilicfum, " the ix>int for ! 'rate shifting his Court to a platx- different 
Jecision being not whether the potUih were ' tiamed in the summons, it was irro«* 

genuine or not, but whether the to throw out the case without giving 

was so. It has been ruled in the case of ! them a second opporiuniiy of appearing. 


Domanath Roy Chowdhry versus Rajanath 
Miner and others (Hay’s Reports, page 75), 
>ne on all fours with this, that a former 
jecision, in which the issue was the bona 
^des or otherwi.He of a kuh&oleui^ was not 
conclusive against a party suing to have a 
**ottak cancelled, and that any remarks on 
.he genuineness of the latter document in 
he former case were foreign to the issue, ' 
and did not prevent the subsequent civil 
suit. 

h i.s true that the (juestion as to the ('ivil : 
Court s jurisdiction under Section 20 of 
Act Vlll. of 1859 is now before this Court 
*n special appeal, but, in the face of the ! 
judgment above quoted, it would not seem ' 
,0 be in any way necessary to delay the pro- j 
ceedings of the ('riminal Courts pending 
the result of that appeal. 

And, had the petitioner made out his case 
in other respects, 1 doubt whether, under 
any circumstances, the proceedings now 
going on before the Magistrate could be 
stayed, with advertence to the Full Bench 
ruling of the 31st of January last. 


We, therefore, quash the Deputy Magis- 
trate s order, in concurrence with the recom- 
mendation of the Sessions Judge, and remand 
the case to the tirst Court for a proper and 
legal investigation. 


The 9th Maich 1866. 

Present : 

The Hon'ble L. S. Jackson and F. A. 

(i lover. Judges. 

Default (by Complainant’s Witnesaea)— Hold- 
ing of Court in place not named in Summons. 

Referred under Section 4;^^ ff At t A’-YC. 0/ 
186 and Circular Order Xo. i8, dated 
the t$th July i86j. 

Luckhim Molloo and others 


Gooroo Doss Mookerjee and others. 

Wbere the default of catnplaioant’a wttneaaes waa 
cauaed by the Deputy Magiatrate shifting hts Court 


The loth March 1866. 

Present : 

The Hon'ble G. Campbell, Judge. 

Evidence— Dacoitj. 

Queen versus Modhoo Manjec and others. 

Committed by the Magistrate of Balason^ 
and tried by the Sessions Judge of Cir/- 
tack^ on a charge <f dacoity. 

Nature of evidence requisite to be taken in a case of 
dacoity. 

This is one of those cases which it is 
diflicult to l>eUeve, and at the same time 
difficult to disbelieve. It seems very im- 
probable that dacoits should in this unsettled 
country, where no open resistance is made 
to the Police, commit a dac'oity, without 
the very least disguise, in a place where they 
were well know'n, upon persons who knew 
them well, in the presence of many spec- 
tators who also knew them well, and should 
be recognized and denounced as a matter of 
course. 

In such a case a doubt always suggests 
itself whether the witnesses really did 
recognize the prisoners at the time, or 
whether they merely tell a stor>', which, on 
other grounds, they believe to be essentlalty 
true. Still, in this case, the evidence to 
recognition is unusually strong. It is to he 
observed, too, that the witnesses did not 
slavishly tell the same identical stoty. They 
do not" all recognise exactly the same pri- 
soners ; and some of die variations, to my 
mind, tell in favor of their credlbiligr, a^ 
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Vt though^ In the case of one or two witnesses, 
the variations were so excessive that, as the 
&«sions says, their evidence cannot 

he reJicd on. The Sessions Judge has, up 
ta a certain point, very carefully tried the 
case with ii most anxious and impartial 
desire to do justice, and he thoroughly sifted 
the evidence for or against each prisoner. 
So far, then, I should see no ground for 
interference with tlie concurrent verdict of the 
Sessions Judge and Assessors ; and, as re- 
S]:>ect8 the measure of punishment, it only 
seems to me tlial, under the very heinous 
circumstancer of the case, the prisoners have 
perhaps been too leniently dealt with. 

But there is one point on whicli it seems 
to me that the evidence is deficient, a 
point on which 1 must always absolutely 
insist in cases of this kind, namely, that it 
should he made clear exact!) \\hen and un- 
der what circumstances the prosecutor and 
witnesses denounced the persons whom 
they swear to have recognizctl. And in 
every case, now that we Iiave not the old 
Form of Police Record, I consider that it 
should be an invariable rule that the whole 
facts and circumstances under which the 
case was brought to light should be proved 
in evidence. 1 regret to say that this is too 
often altogether wanting ; we have not the 
old Police papers, and we have no evidence 
in their place. It is so notably in this case. 
The dacoity occurred on the i8lh of July; 
the ca.se was sent in by the Police oh the 
1 8 th August, exactly one month later ; but of 
all that occurred during that month, except- 
ing only the formal searching of the houses, 
and how that search was brought about, doe.s 
not appear. We have no evidence whatever. 


j denounced the prisoners* They are well 
! examined as to what occurred at the actual 
dacoity, but as to their subsequent conduct 
there does not .seem to be a word. I do not 
think that I can justly dispose of the case 
without evidence upon this point. The 
Sessions Judge is, therefore, directed to take 
evidence to show what was the conduct 
of these wiines.se$ after the dacoity, whether 
they at once denounced the prisoners, what 
were the first reports made to the Police, 
j and by whom and what dacoits were inen- 
I tioned by name in those reports ; how, when, 

I and under what circumstances the prisoners 
were arrested ; what clues led to the search 
of houses and other proceedings, and general- 
ly what was done in the case from the i8th 
July till it was sent in to the Magistrate. 
He will summon the Police Officers concern- 
ed, including the District Superintendent, 
require them to produce their books and 
papers and every thing which may throw 
light on these facts, and he will take any 
other evidence likely to clear them up. 
After which he will submit the papers with 
his own opinion wdiether it appears that the 
w'itnesses have really, from the very time 
of the occurrence of the dacoity, consistently 
.stated that they recognized the prisoners. 


The 1 2 th March i866. 

Present : 

The llon’ble A. Judge. 

Appeal — Plea of guilty. 

Queen versus Kurnioo Koormee and others. 


Two Police Constables were examined, but i 


only as witnesses to the formal search of one | Committed by the Assistant Magistrate ^ and 
or two houses. The Inspector of Police, i /''/Vr/ by the Sessions Judge of Shahabad^ 
who seems to have en<|uired into the case, on a charge of false eiddence, 
was examined before the Magistrate, but 

upon that mVtnl onlv ; and, though he was put a .‘sessions jud« and Asacjisors 6nd a pri- 

as a witness before the Sessions on h« own plea, there « no ground of .p. 

Judge, the Sessions Jttdge, for some 

reason wholly unexplained, diti not examine An. the prisoners pleaded guilty before 
him at all. From a statement made by the Sessions Judge, and did not claim to be 
the Inspector before the Magistrate, it may tried. 

Ihj gathered that the District Superintendent The Sessions Judge and Assessors found 
of Police took part in the proceedings, but them guilty on their own pleas, and there 
he Is neither examined, nor does his name is manifestly no ground for ap]>eal now. 
elsewhere appear. The Sessions Judge has With reference to the concluding paragraph 
also wholly omitted to test the credibility of the Sessions Judge s remarks, 1 think th et 
of the principal witnesses to the recognition this case should be laid before the Judge 
cut the point which 1 havx suggested, by in the English Department for such ordci« 
gAdug when. hc>w, and to whoip they first as may be deemed necessary. 
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The i3lh March 1866. 
Present : 


I issued by this Court in Circular No, id, dattd 
15th July 1863, the Court have had con* 
’ sideralde ddliculty in dealinir with this 


The Hon’ble J. P. Norman and G. Campbell, 
Judges, 

European British subject (Plea of heing^)^ 
Eridettce. 

Referred under Section 434, Att XXV, of 
i86it and Cirtular Order dated t sth July 
j86j, 

Mr. dark rrrsus \V. Uoano, 

A {>eputy Magistrate ought to give an opp<»Ttuni!v 
to a prisoner to plead that hi* is .a h^urop-an llntish 
sulnect. 

The mere statement of a nrisonei tluit he is a l'‘uiopean 
Biitish subject, made l>cfore the Deputy Magistrate 
after the trial had bt*cn completed, cannot be acted on. 

It apjK.*ars to us on uu i!ispcclit)n of tlic 
proceedings in this case tluit the Depuiv 
Magistrate did not gi\c the )»risom*r an 
opportunity of pleading dial lie was a Kuro- 
pcan British subject. Had he put the <|ues- 
tions which would Iia\e enabled him to till 
up the printctl form oi e.vamination, me ' 
prisoner would have lirul that opportunil). 

We think, therefore, that the pioveedings 
on the trial were ii tegular, tliat die 
conviction must he (piaslied, and liic case 
remanded to the l)cpul> Magi.strate. 

We refer (he Deput) Magistrate to Beau- 
fort's Criminal Law, Section 459*. 
duties when a poison whom he has reason 
to suppose is a British subject is brought 
before him. 

Xonnan, J I ma\ a<ld that we cannot 
act on the mere .sUlement of the j»nsoner 
made before the Dcjuit} Magi.siratc, on the 
29th of February, after the trial had been 
completed, anti the Depiit\ Magistrate s func- 
tion and juri.siliction had ceased. Theie i.s, 
therefore, in fact, no ovideme befoie us 
whether the prisoner is a Kuropean British 
subject or not. 


case. The judge ha.s failed to give a 
brief analysis of the case, or to explain the 
terms of his order w hich he seeks to have 
reversctl, or the grounds upon which his a|)* 
plication is m.xde. I'o avoid the delay which 
a reference to the Judge would entail, the 
I valuable lime of the C'ouri has been s|)ent in 
collecting from tlie record of the case those 
points which it was the dut\ of the judge 
to have slated clearly and ioncisel). The 
facts ot the case appeal, as far as the Court 
' can make them out, to be the following ; — 

I .^hcikh Booluck w.is, on 24ih November 
last, convicted under Section 434 of the 
I^enal ( ode. by Baboo Kooldep Narain Sing, 

' a Depuiv Magistrate, whom die returns in 
'the Ollicc of the High Court show to be 
CNcrcising die powers of a Magi.siratc, and 
die prisonei wa.s .scnieiued to ngoious im* 
prisonineni for one \eai. ( )n his appeal, the 
SesMons Judge on die 2o\U December re- 
versed that tonvKiioii and .senieiue, anti 
ordered a re-Inal of die appellant on a charge 
uiuiei Section 457 ol the Benal Code. It is 
by no means dear on what giounds the 
Juilgc diought himself bound to pass such 
au Older : luii from the terms of his judg- 
ment and of Ins leller icferiing the case, it 
would seem as if die Judge lieUi that the 
Deputy Magistral** bad ailed without juris- 
diition in convicting a jMTson ebarged before 
him with an oDenie cogni/able only by a 
( ouil of .Session. .\n oneiu e falling under 
Se<iion 457 of the IViial Code is, by Act 
XXXIIl. of ib6,. Set lion 2, made triable by 
a (’oun of Ses.sion or Magisiralc of the Dis- 
trict ffr Sutfordinatc Magntrate of the rst 
which is a jurisdiction sirni’lar to that 
jirescrilicd by the Schedule to tlic Code of 
( riininal Procedure for offent e.s falling under 
Section 454. Under whichever of these Sec- 


The 2 1 St March i86h. 

Pt esent : 

The Hon'ble W. S. Seton-Karr and A. 
Maepherson, Judges, 

Jurisdiction (of Deputy Magistrate)— Previous 
Conviction. 

Jn re Sheikh Booluck. 

The jurisdietkm of a Deputy Magistrate competent to 
|fy the O0ence cbmiged i* not affected by the previous 
conviction of the pnaoner. 

OwiKO 10 the neglect on the part of the 
Sessions Judge to comply with the orders 


lions the Inal w as held, the Deputy Magistrate 
J acted clearly with jurisrliction, and it was not 
material, as regards the question of jurisdic- 
tion, whether or not the appellant convict bad 
been jircviouslv tonvicted. 'rhi.s fact might nc 
doubt iiilluviice the Court sentencing him ; it 
might pos<?ibly lca*i a Magistrate to commit 
him to the Se.'isious C’ourt tor trial, instead oi 
convicting him himself; but k would nol 
necessarily place the trial beyond jurisdiction 
of a Court competent to try the offence charg- 
ed as in the case now before the High C^uit< 
Under these circumstances^ the Court hold 
that the orders of the Sessions Judge in re- 
versing the sentence parsed by the Deputy 
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HsHisMtc, and directing a new trial tt^e 
Md, Art without jurisdiction and literal. The 
Court accordlng'ly order that the order of the 
Sessions Judge be reversed, and that the sen- 
leace passed by the Magistrate be restored, 
mod that it do have effect from the 24th 
November 1865, the date on which it was 
passed. 

The Court in conclusion are compelled to 
recofd their dissatisfaction with the conduct 
of the Sessions Judge In this case, as well as 
with his disregard of so well-known a cir- 
eular as that issued by them on the 15th 
July 1863. 


The 23rd March 1866. 

Present : 

The Hon’ble J. 1 *. Norman and L. S. Jack- 
son, Judges, 

fividence of witnesses at the Sessions (to be 
compared with their depositions before Ma- 
gistrate). 

Queen versus iliniiabun Howree and others. 

Committed hv the Assistant Afaghirate of 
Raneegungc, and tried hy the Sessions 
Judge 0/ nViV Burdwan, on a charge of 
Dacoity. 

A jMcifftf sih(Hjlii catnparo the wtatements of the wit- 
ncMws recorded by the Maci’^trate at the prelimmary tn- 
vestijifation, with the evidence of Uie name witnesses at 
the Sesiuons. 

Tuk prisoners have been convicted of 
daooily, and sentenceii by the J udge of West 
Burdwan to transportation for seven years. 

They appeal. Ramtonoo Potedar deposed 
that» on tl^ last <ky of Assin, he was sleeping 
tn a amall hut wtih his young son Kateeper- 
shad, aged about 7 years. About 12 p.m, he 
heard a noise in the liiatch. He received 
a blow from a /ix/Z^r, and then a seconvl on 
his legs. He was rtatng up when another 
blow was struck across hits chest ; he setmi 
the handle of a karolli^ and struck one of the 
dacoits take with k. These were about 
hi orntne dacoils. Uest^ he leoegelaed 
the priioDers* He fell doimw The decolts 
mm with stones on the head, and he 
c imcusible. When he teoofered, he 


found himself in the hospital, where he 
remained for some time. 

Rookhinee, the wife of Ramtonoo, said, 
she was dragged from her bed by four meh, 
and saw eight or ten thieves. She recognized 
the four prisoners. She snatched a kulsee 
from one of the robbers, when the prisoner 
Haradhan came through the palin leaf hedge, 
and look away the kulsee from her, escaping 
by the door. There was blood on the leaves 
of the hedge. 

Kalecpershad, the prosecutor’s son, recog- 
nized the four prisoners as having been pre- 
sent, and, in fact, on the Police coming up, 
after an alarm had been given, he said he 
could show where the prisoners lived, and 
took the Police to the prisoners' houses which 
were close by. 

Haradhun, when arrested, had a fresh 
scratch on his leg, and the mark of a blow 
from a stick on his back. Gunganarain and 
Bindabun, the chowkeeders of the village, 
were not 10 be found when the alarm was 
given. Bostum is a person who lives in the 
house of Bindabun. 

The Judge and Assessors were unanimous 
in believing the evidence of the witnesses 
who swore that they recognized the prison- 
ers amongst the dacoits. There w’as no real 
defence set up in answer to the charge. 
The action of ilie prosecutor’s little son, in 
taking the l^olice to the houses of the pri- 
soners, was apparently natural and inconsist- 
ent with any notion that the charge was not 
made honestly. Fhe marks on the body of 
Haradhun were such as might have been 
naturally expected to be found on some 
one of the robbers. 

Under these circumstances, we cannot 
interfere with the finding of the Judge and 
Assessors who heard the witnesses, and could 
judge belter than we can whether they 
were persons whose testimonies could sAfely 
be trusted. 

We may observe, however, that if daring 
the trial the Judge had placed on his desk 
before him the depositions taken at the 
preliminary investigation, and compared ibe 
statements of the witnesses recorded by 
the Magistrate, panigr.iph by paragraph, 
with the evidence as given by the saxUe 
witnesses at the Sessions, he would have 
been in a position to put questions on cross- 
examiaation, the answeia to which might 
have clwed up some disetepandrs, or 
sibly elicited facts favorable to the 
sonert. 

We dismis? the appeal. 
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CampMl^y,^ — In this case I am compelled I that she could not name anyone. We are 
to differ from my honorable colleagues. It i thus reduced (at this early stage of the case) 
seems to me that, if the Judge has not done ' to the little boy who, up to that time, seems 
his duty, has not cross>cxamined the witnesses { to have said nothing, but who was then in 
so that the replies, as observed by my col- the hands of tlie police, induced to point 

leagues, “ might have cleared up .some dis- out the houses of the prisoners, I should add 

crepancies, or possibly eltti/eil facts favor- that it was distinctly slated by the witnesses 

able to the prisoners,** the omission is not befoie the Magistrate that the prisoners had 

to go against the prisoners, but rather they . their faces concealed with cloths. The 
should have the benefit of aity doubt left in Judge <ioes not put a nuestion on this aub- 
consequence. It appears to me that the ; jecl, nor in any way elicit how ur by what 
examination of the witnesses was extremely marks the prisoners were recognized, Mybe- 
superficial and iinsaiisfactoiv. Much import- lief is that, till the police came on the scene, 

ant evidence (especially that of the police there was no recognition whatever ; that, 

and of the neighbours who were first alarm- • ow'ing to the absence of die two chowkcc- 
cd) is altogether wanting, and what there ■ dars {Hindabun and (5unga) and the circum- 
is goes to my mind rather to induce the i stance of a scratch being found on the leg of 

belief tiiat the evidence to recognition is ■ one of the neighbours llanidhan, some sort 

wholly unrclialde. I here were certain sus- of suspicion fell on them ; that the boy poinl- 
picioiis circumstances against three of the • ed out their liouses, and then the witnesses, 
prisoners ; ainl the (pie.siion, I tliink. is, ( amplifying their private belief of their guilt, 
did these circumstances suggest a subse- : swore to having recognized them. At any 
quent assertion of recognition, or did the rate, in the imperfect stale of the eviilcncc, 
witnesses really recognize the juisoner.s the case is. I thitik, fully oj)cn to this doubt. 
(neighl>ours perfectly well-known to thenn in d’hcre is very strong evidence that the rc- 
the first instance.^ It clear that many of maining prisoner i^osinm had. when in pro- 
the neighbours were alarmed and ijroughi seciilor's masiei's service, delected the pro- 
together at the lime of the dacf)ily. Did scciUor pmloining a liinge, and caused him 
the witnesses who now say that they recog- to be turned out. I think it most unsafe, iiii- 
nized the dacoits then sav so r 1 think not. tier such circumstances, to condemn Hostum 
I’he first witness and prosecutor Kamlonoo on such evidence to recognition, without, in 
says he was knocked over, and became .^ensc- his case, a little of corroboration, 
les.s : ** how could 1 tell the villagers ?" Ifc- 
fore the Magistrate he swore, “/ did tud stc 
(runway llefore the Judge he says he did 
see and recognize (bmga, and no question 
is put to him regarding the tliscrcpancy. ' 

I do not think him worthy of credit. 

Besides the three eye-witnesses there is 
only one other witness for the prosecution, ! 
the head man of the village, w ho came to the 
spot when the alarm was given, and he is a 
very good witness, so far as he goes. 

He was not properly questioned, hut his evi- . 
dence leads directly to the conclusion that ‘ 
no dacoit was mentioned till after the regu- i 
lar police came, t'iunga w as sent for to lake ! 
the news to the ihannah, and on account 
of his absence another chowkeedar was sent, 
a statement quite inconsistent with the sup- ! 
position that (iunga w*as then known to be | 
one of the dacoits. lie goes on without any j 

mention of recognition till the police came, the Court ought not to order the property in re*pcct of 
and then tells us, in so many words, that the which the offence wa» charged to be given to the 
second (female) witness up to that time said prosecutor. 


'riic 24lh March 1866. 

Present : 

The Hon'hlc \V. ,S. .Set<m*Karr and G. 
Maepherson, Judy^es, 

Acquittal of prisoner— Disposal 
of property. 

In re Harce Bundhoo Santra of Cuttack. 
Petitioner^ 

Where a piisouci t» acquitted of the offence charged, 


• iV. B , — This caMr was beard on apf>eal by Mr, jus- 

iioe Canipl>cfl also, wh(»se name was inadvertvot? j' omit- 
ted in the heading of the case at page 54, 


j It appear.^ to us that, as the prisoners 
were acquitted of the commission of the 
i offence with which they were charged, the 


Hr. 41, 
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Cbort ought not to have ordered the pro- 
perQr to be given up to the prosecutor, or to 
made any order transferring the pro- 
perty from those who had possession of it. 
The case altogether is one which can be 
dealt with far better by a Civil than by a 
Criminal Court. We reverse the order 
complained of, and direct that the property 
be given to those who were in possession of 
it when the criminal proceedings were in- 
stituted. 


The a4th March 1866. 

Present : 

The Mon’ble A. G. Maepherson, Judge, 
Crimifial Misappropriation. 

Miscellaneous Case. 

In re Sreekant Biswas. 

Th« mere (act that the prosecutor i;ave the prisoner 
time to make out his accounts and pay the balance due 
does not vitiate a conviction for dishonest misappro- 
priation, or shew that the matter is one fur the Civil 
Courts only. 

I insm$s this appeal, I think there is sufU- 
cicnl evidence of dishonesty to justify the 
Court's finding Ihitt the misappropriation was 
dishonest And I think that the prosecutor 
in no degree by his conduct showed that the 
mailer was merely an ordinaiy^ one of breach 
of contract, so os to exclude this case 
from the cognisance of the Criminal Courts. 
The prosecutor merely gave the prisoner 
time to make out his accounts and to pav 
what was due, but he took no security of 
any kind from him. The prisoner subse- 
quently, without having made good any part 
fit the admitted deficit, absconded, whereupon 
Aie criminal prosecution was Commenced. 
^Iic Indulgence granted to tlie prisoner cannot 
idtiale his conviction, 

Nn error in law is shown In the procced- 
lUga trf the Lower Conn, and the appeal is 
ao^oidlngly dismissed^ 


The 24ih March 1866. 

Present : 

The Hon’ble L. S. Jackson and F. A. 

Glover, Judges, 

Jnrisdictkm-^Power of Sessions Judge on appeal 
to reverse Deputy Magistrate’s conviction 
where no criminal offence committed. 

!\Iiscelliineous Case. 

In re Punchanun Bisw as and others. 

A Sessions judfre is quite competent on appeal to 
reverse a conviction by a Deputy Maj^istrate, if he 
thinks that the evidence is insufficient to establish a 
criminal offence ag^ainst the prisoner. 

Wk think that the Sessions Judge would 
have been quite justified, under the circum- 
stances of the case, in reversing on appeal 
the Deputy Magistrate's order if he thought 
that the evidence w'as insufficient to establish 
a criminal offence against the prisoners, and 
it w'as obviously immaterial whether the 
crime, as charged by the Deputy Magistrate, 
was correct or not in point of degree, so 
long as the Sessions Judge was of opinion 
that no criminal offence at all had been 
committed. If he had considered the evi- 
dence, which in the Deputy Magistrate's 
opinion established the charge of theft, to 
have established the higher crime of dacoity, 
it would have been a question whether the 
prisoners ought not to have been committed 
to take their trial on the graver charge 
before the Court of Session, by w-bich alone 
that offence is cognizable. But, as from his 
letter he seems clearly to have been of opi- 
nion that neither theft nor dacoity had 
been committed, he should, we think, have 
disposed of the appeal in the usual way, 
and have ordered the release of the prison* 
ers. 


I 
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ITbe tit}x March 1866. 

Prenent : 

The Hon’ble \V. S. Seton*Karr and A. (1. 
Macpherson, Judges. 

Jnritdictiofi— ‘Disputes concerning: rig^ht of use 
of Und or water— Evidence (Police Report). 

Sreemunto Duloui 

versus 

Ramchand Aduck. 

The following case was referred to the High 
Court by the Sessions Judge of Jfooghly 
under Section Act XX of tS6j^ 

and Circular Order dated ^th July 
Xo. s8. 

A Deputy M^istrate no iunadictiun, under Sec- 
ion 330 of the C^e of Criminaf Procedure^ to order a 
ditch, which was once a pathway, but afterwards tiUed 
up, to be open sd out, and a wall built upon it, before any 
::omplaint was made rej^rdin^ the Biling u|> of the 
ditch, to Ims pulled down. Kven if hi* had such junsdte- 
;ion, he should not pass such an order without legal 
)rt>of that the use of the ditch and pathway was open to 
Ihe public or to the prosecutor* 


od that, haviag read the poltce-repan end 
the police dianr, and seen a map hied by the 
Police, ** the dttch appearing to have heen 
filled up, and a wall built uj^ it, I direct* 
under ^lion $20 of the (jriminal Proce- 
dure Code, that the ditch l>e opened out as 
before within 15 days from the date of tbia 
order, until exclusive possession to defend- 
ant be given by a comj^tent Court." 

I consider the Deputy Magistrate's order to 
be illegal, because be does not say that the 
subject of dispute is open to the use of the 
public, or any person or class of persons, and 
because he took no evidence on this point. 
The police>re(K>rt is no legal evidence in 
itself, and it does not assert the above, nor 
did the prosecutor's deposition • assert it. 
If the Deputy Magistrate was of opinion that 
a presumption on this point arose, he should 
have called for evidence on the point, and 
should not have determined upon such a 
report alone. I'he report states that the 
land was rented to the accused, and that 
there was a ditch now filled up by defendant* 
and that the ditch formed a pathway ; but 
that the ditch was open to the use of the 
public, or that the pathway was used by any 
person other than the accused, it does ncH 
state. 




Case.- On tlie 4th Januaiy last, one 
Ramchand complained before the Magistrate 
pf Howrah that Sreemunto Duloui had ob- 
Strucied him by shutting up a water-way, and 
requested the trial of the case under Section 
339 of the Penal Code. 

On the i6ih idem it was transferred to 
die Deputy Magistrate, Mr. Ricketts, and 
the prosecutor then deposed that, about one 
month previously, the accused had filed up 
the whole of a ditch and commenced build- 
ing a wail thereon, and that this ditch was 
the boundary between his property and that 
of accused. The accused de(>osed that he 
had filled up no ditch, and that he had com- 
menced to build a wall on his owm land. The 
Deputy Magistrate ordered a local cnquir>’ 
by the Police. I'he Police Inspector report- 
ed that Ram Keenoo Santara stated that his 
father had rented to the accused the land 
<m which this ditch had been for 50 years, 
and that last year the accused filled up one 
end of it, and during January had quite filled 
up the ditch, and built a wall of 4 feet high 
upon it, and that the ditch formed a small 
pathway, which the Inspector seemed to 
think was the origin of the dispute. The 
Deputy Magistrate took no further evidence 
in the case, and on the 20th January record- 


1 also think the order was illegal, because 
1 think Section 320 does not refer to slaU 
cases, and that if, after a wall has been built, 
a party makes a complaint regarding the 
land on which it is built, the Deputy Magis- 
trate has then no power under that Section 
to order the ditch to be opened out (and 
thereby the wall pulled down). If he has such 
}K>wcr under that Section, then a map may 
wait until not merely a small w*all, but a 
large pucka house, be built, and then ^ply 
to the Deputy Magistrate, who could order 
the said house to be pulled dowm. I think 
Section xto cannot apply to such cases. 

I think the Deputy Magistrate’s explana- 
tion of the 10th ultimo Is not satisfac- 
tory. He says that the ditch, including the 
pathway, is sltewn by the police report to 
have been open for half a century to the use 
of the public. But firsl the report is not evi- 
dence ; secondly^ it does not mention the 
public ; and, thirdly, it speaks of the ditch 
liaving been there 50 years, but does not 
state that the pathway had been there 50 
years. He further says that the accimed, bf 
filling up the ditch, excluded the udUty m 
the ditch from the public and the prosecutor; 
but it has not been proved that the ditch 
or pathway was open to the use of the pyh» 
lie or of the prosecutor, . 
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^ I therefore think the Deputy Magistrate's 
order should be cancelled altogether, on the 
ground of his having no jurisdiction to order, 
under Section 320, a wall, once built before 
the dispute was brought to the notice of the 
Deputy Magistrate, to be pulled down (which 
is the effect of his order), and that, if he had 
such jurisdiction, then his order should be 
stayed, until it was legally proved that the 
use of the ditch and pathway was open to 
the public or to the prosecutor. 

ytid^menl of the High Court, — \\ e con- 
cur with tiic Sessions Judge, and, holding 
the order of the Deputy Magistrate to be 
altogether illegal, we do hereby set it aside 
altogether. 


The 2^tli March i8hh. 

Present : 

The Hon’blc \V. S. Selou-Karr ami A. G. 
Maepherson, fudges, 

DitcHarge by Magiatrate—Commitment by 
Judge. 

M iscelliincous Case, 

Shoodun Mundle. Appellant, 

A discharge by the hfafifistratc under Section 350 of 
the Code of Ctiininal Procedure is not final like an ac- 
quittal under Section 355, and the Sessions Judge under 


The 26th March 1866. 

Presefti : 

The Hon’ble W. S. Seton-Karr, Judge. 

Murder— Intoxication, 

Queen versus Akulputtee Gossain. 

Committed hy the Jotnf Aiagisfrate, and 
tried by the ^sessions Judge of Gya^ on 
a charge of murder. 

Intoxication is no excuse for a man throttling to death 
another and a weaker man who was intoxicated also* 
i he Assessors having brought the case within Kxception 
4 of Section 300 of the Penal Code without any good 
evidence or substantial grounds, the Sessions Judge was 
held tt» have correctly overruled their verdict, and found 
the prisoner Ruilty t»f murder. 

Thk Sessions Judge appears to me to 
have correct!) over ruled the verdict of the 
Assessors, and to have rightly found the 
prisoner guilty of murder. 

! The Assessors do not appear to me to 
base their opinion that the case comes within 
Exception 4 of Section 300 of the Penal 
Code on any good evidence or substantial 
grounds. 

The prisoner, it is proved, had an intrigue 
with the wife of the man whom he killed. 
He was the more powerful man of the tw'o, 
i and his intoxication could be no excuse for 
his liierally throttling a man to death, that 
man being intoxicated also. 

I see no grounds for altering the convic- 
tion, which is legal ; and, this being so, there 
can be no question of mitigating the punish- 
ment. 

Appeal rejected. 


The 2 7lh March 1866. 


Section 455 may order the accused to be put upon his 
trial notwithstanding his discharge by the Magistrate. 

. It seems to us that the Sessions Judge, 
proceeding under Section 435 of the Crimi- 
nal Procedure Code, can still have these 
pemons put upon their trial for dacoity. 
The discharge of the accused persons by the 
Deputy Magistrate is expressly under Sec- 
tion 350, and. so far as we can find, no re- 
gular charge was ever drawn up, and the 
.acquittal is consequently not final, or such 
vUf H would have been, bad it been un- 
'der Section 255. The Sessions judge 
,iliuist use his ow ir discretion as to the further 
:aiep6 to be taken. We may remark here 
^diat the Deputy Magistrate acted, as it 
^appears to us, not wiihoat reason in the 
notirte be adopted. 


Present : 

The Hon^ble W. S. Seton-Karr and L. S. 
Jackson, Judges, 

Obstruction of Drain. 

Miscellaneous Case. 

Jn re I'roylukhonalh Bose. 

The obstruction of a drain into which the sewage of 
complainant’s premises fell does not fall either under 
«^ion 30s or 330 of the Code of Criininal Procedure, 
j but is matter for a ci\il suit and injunction. 

{ Tins case, which has already been several 
j limes before the Court, has lo-day been 
considered again for the purpose of a dcci- 
'5 sion, whether the order at first made by the 
; Joint Magistrate, under Section 308 of the 
i Code of Criminal Procedure, should not be 
1 set asid^. 
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Mr« Twidale, in support of the order, < 
admitting: that he cannot supjiort it as made, 
contends that it is a good order under the i 
3aoth Section of the Code. 

It may be that, if the last-named Section 
was really applicable to the case, we might 
be justified in affirming the order, though 
purporting to be made under a very different 
provision of the law, though we do not by 
any means lay it down that we could do so, 
as the form of the enquiry and the matter to 
be decided are very different under the two 
Sections. 

But we are of opinion that Section 320 
is even less applicable to the case than 
Section 308. and that an obstruction of the 
drain, into which the sewage of complainant's 
premises fell, does not come within the 
terms of the Section relating to disputes 
concerning the use of land or water. 

We are. therefore, ol)Iigeil to reverse the 
order of the Joint Magistrate. I'he parties 
must be referred to a civil suit and in- 
junction. 


The 4th April 1866. 

Present : 

The Hon’ble J. P. Norman and (). Campbell, 
Judgtx. 

ETidence (of accomplices and accessaries after 
the (act)~Corroboration— View by Assessors. 

Criminal referred Jurisdiction. 

Queen versus Chutierdharee Sing and others. 

Committed hy the Magistrate^ and tried hy 
the Sessions Judge of Bhaugutpore. on a 
charge 0 / murder^ 

Case of murder where those prisoners whose convic- 
tion depended on the uncorroborated evidence of ac- 
complices, and an accessary after the fact, were acquit- 
ted. 

In cases of view by Assessors of the scene ot the al- 
leged offence, it was held that the Judge could not de* 
te^te his own function of examining witnesses on the 
si^ to the Assessors, who cannot, under Section 348 of 
toe Cc^e of Criminal Procedure, speak to or communi- 
cate with any other person than the officer appointed to 
conduct them to the place. 

JVorman, J,-—The case rests mainly on the 
evidence of accomplices. It is no doubt 
true that, as mere matter of law, it is compe- 
*tent for a Jury to convict on the uncorrobo- 
«nUed testimony of an accomplice even in 


capital cases. (Sa Best on Evidence, page 
182; ChfttyV Criminal Law, page 605.) Bot 
the tlangcf of relying on such evidence is so 
great that in England Judges always advise 
juries not to convict, or tell them they ought 
not to convict, unless the story of the ac* 
complice he corroborated. 

In Gilbert on Evidence, cited in Archbold^s 
Criminal Pleading, page 226, accessaries are 
placed in the same category as accomplices* 
But it is evident that they stand on a very 
different f(X)ling. Their guilt may be infinite- 
ly less, and they have not the same interest 
in making a charge against others to save 
themselves. It is not every participation in 
a crime which will make a party an accom- 
plice in it so as to retpiirc liis testimony to 
be confirmed. (Best on Evidence, page 223, 
citing Rex rrrsus Hargraves, V. Edition, 
p. 170, Rex 7>ersus Jarvis, 11 . M. and QJ. 40.) 
it is not, however, necessary to say whether 
wc should have treated the evidence of Kdoo, 
who appears to be at most an accomplice 
after the fact, in all respects as that of 
an ordinary witness, and not on the same 
footing as that of an accomplice if the charge 
had been made recently after the event* 
But his silence for u[>ward.s of four years 
prevents us from feeling perfectly safe on 
accepting his testimony unconditionally. In 
consequence of the late period at which the 
charge is brought forward, if any member of 
the gang not concerned in this particular 
offence, or indeed if any other innocent per- 
son were either maliciously or mistakenly 
included amongst the parties alleged to have 
been present and engaged in the crime, it 
would, in the nature of things, be now almost 
impossible for .such person to adduce 
evidence to rebut the charge. 

We think, therefore, that we ought not to 
convict any of the prisoners except upon evi- 
dence of the strongest and most absolutely 
reliable character ; and therefore on that 
ground, remembering too that the lives of 
the prisoners arc at stake, and that any 
error on our part would be Irremediable, 
we think it safer in this particular case 
not to convict on the evidence of the ac- 
i complices and the accessary, unless tn 
^ those instances in which their evidence 
' is corroborated. Such corroboration exists 
^ in the case of Chutterdharce Singh and 
Gopaul Singh. The prisoner Bhanee made 
* a confession before the Magistrate* We 
t are satished with the evidence, and agree 
> with the Judge and Assessors that these 
- prisoners are guilty. We think that the 
I sentence of death is a proper one as regards 
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4h^ two first pfisooers, and tha{ of transpor* 
t^ilon for life as regards the prisoner Bhanee. 
The other prispocrs will be acquitted. 

We think it right to notice a serious irre- 
gularity in the trial. I'hc Assessors desired 
10 view the scene of the alleged offence. 
The Judge ordered that certain of the wit- 
nesses should attend with the Assessors, and 
he says that he impressed upon the Assessors 
the necessity of orally examining the wit- 
nesses, if they desired to do so, in the presence 
of the accused, who would be present in the 
vicinity of the temple. 

It is clear that no such proceeding Is war- 
ranted by Section 348 . In case of a view it 
is the duty of the ofTicer conducting the 
Jury or Assessors to the spot, no^ to suffer 
any other persons to speak to or hold any 
communication with any of the Jury or 
sessors, who, when the view is finished, are 
to be immediately conducted back to the 
Court. 

In the present case the Judge appears to 
have committed the grave error of supposing 
that he could tlclegate his own high function 
to the Assessors. 

Campbell y y. In this case I entirely 
concur with my learned colleague in tlie 
view which he has taken. 1 would only 
except the quotatiops of English authorities 
in regard to the evidence treated as matter 
of law, the law of England having in my 
opinion no authority whatever in the branch 
pi this Court in which we are sitting. But, 
dealing with the evidence as matter of fact, 
I am sure that nothing can be more appli- 
cable to the case than the remarks on the 
evidence of accomplices contained in the 
charges to juries by Judges whom we all so 
eminently respect as Lord Abinger and 
^Baron Alderson, and which are usually 
quoted on the subject. It was pointed out 
in very clear language that not only is the 
evidence of acoomplices without confirma- 
tion most unsafe, but also, even when the ge- 
neral credibility of the story is confirmed by 
overwhelming evidence, it is very unsafe to 
.convict without some corroborative evidence 
^C^MHiciing the particular person accused 
milk the transaction ; because the general 
jdory may be perfectly true — the accomplice 
may really have taken ivxti in the crime as 
describes — ^his times, places, and circum- 
H^nces may be exact ; and yet he may at his 
fd^ftsure put in one man as an actor instead 
another. These cautions axe especially 
jK^lcabk to this country. 1 have seen a 
jpat deal of the working of l>etective X>e- 
and 1 well know thid, while well 


worked they have led to great t}iey 

are also very liable to abuse. An accepted 
approver regularly employed by the Depart- 
ment — a villain of the deepest dye accord- 
ing to his own showing seems to the pepple 
to have life and death in his hands : th^ 
whom he denounces are carried before a 
dreaded inquisitional tribunal; those whom 
he spares are spared. It is necessary, then, 
to watch the evidence of such men with very 
great care ; and I am glad to see that these 
Bhaugulpore cases are not usually sent 
up without strong ‘corroborative evidence. 
There may be cases in which the evidence 
of different accomplices is given under such 
circumstances and with such real security 
against any possible intercommunication, that 
they do, to the most careful mind, in a great 
degree, corroborate one another. But in 
this ca.se that is hardly so. The accomplices 
might have conspired together, and £doo 
seems, according to his statement, to have 
been so much (under the law existing at the 
lime before the operation of the Penal Code) 
an accomplice after the fact, and to have so 
long concealed a horrible murder, that we 
cannot safely treat him as a witness altoge- 
ther reliable in regard to the actual presence 
of each of the persons denounced by the 
approvers. 1 therefore agree in thinking 
that the prisoners against whom no other 
evidence than that of Phool Chund, Budhoo, 
and Kdoo, is to be found, should be acquitted 
and released. 

As respects Gopaul and Chutterdharee, 
there is strong corroborative evidence, if it is 
to be believed. The evidence formerly given 
I by those witnesses who were examined as 
witnesses on the former trial is not incon- 
sistent with their present evidence, though 
they were then silent on the facts now 
stated as affecting the present prisoners* 
With respect, in particular, to the most im- 
portant witness, Jowahir Tehsildar, it is 
clear that his former evidence was confined 
to the very narrowest points affecting other 
parties then accused, and that he gave no 
general narrative wiiich might have broug^ 
out the visit of Gopaul and Chutterdharee to 
the Priest. The defence of these prisoners, 
then, can only be founded on the suppositioa 
not only that the approvers have got up a 
case, hut that apparently indepenaent wit- 
nesses, with nothing to gain by such a course, 
have joined the officers of the Detective De« 
paxtment in a vile conspiracy to hang two 
innocent men. There is no ground for sadh a 
belief that I can see. 1 concur in the son* 
tenq»nf 4^ on Chu^ezdbame mwi Pggniil# 




CriMtai 


tm wtxttT ftftxotttx. 


MmUngt^ 


it 


Btoee^s 6^ confession Is corroborative e%’i- j 
deuce a^inst him. The Judge has already | 
sentenced him to transportation for life, and \ 
we can hardly do otherwise than confinn j 
that sentence. i 

The remaining prisoners are released. ! 


The 15th February 1866. 

t Present : 

The Hon'ble Sir Barnes Peacock, AV., Chief 
Justice, and the Hon’ble C. B. Trevor. 
W, S. Seion-Karr, L. S. Jackson, and 
A. G. Maepherson, Judges, 

Review of Judgment (in Criminal cases). 

Queen versus Godai Raoul. 

Petition praying for a rerderc of judgment, 

Mr, J, Cochrane for Petitioner. 

The High Court cannot entertain an a{>ptlcation to 
review a judjfmcnt passed by it on appeal in a criminal 
case. 

Sefnblc. No subordinate Criminal Court has the pov^ er 
to review its awn judgment. 

This case loas referred to a P^utl Bench hv 
Justices Seton-Karr and Maepherwn 
udth the folloiving order : — 

Referring Order,- prisoner in this 

case was tried by a Jury, convicted, and sen- 
tenced. He appealed to this Court, was 
heard by his Counsel, and on the 16th 
ultimo we dismissed this appeal, confirming 
the conviction and .sentence. 

Mr. Cochrane, for the j)risoner, now applies 
to us to review the judgment ^^hich we 
passed on the ground that it is wrong in 
law. 

Without entering at all into the merits of 
that judgment, it appears to us that the 
application ought to Ik; rejected on the sim- 
ple ground that this Court, having given 
judgment in a criminal case regularly 
brought before it on appeal, has no 
power to review its judgment. Section 
38 of the Charter provides that the 
proceedings in criminal cases shall be regu- 
lated by the Code of Criminal Procedure, 
being Act XXV. of 1861, or by such further 
‘* or other enactments in relation to Criminal 
Procedure as are now in force ’’ or as may be 
made by the Governor-General in Council 
In rClatkm to such proceedings. Now, Act 
XXV/ of 1861 gives no power to review a 
judgment passed on appeal in a criminal case, 
nor does any other enactment now in force, 
so far as we are aware, give any such power. 
•A review of judgment in civil cases is given 


by the express provisions of the Civil Proc^ 
dure Code ; but, in the absence of any such 
provisions as regards criminal cases, in our 
opinion, there is no review. 

We find, however, that, in the case of the 
Queen vs, Pursoram I)oss (reported 3 
Weekly Re|)orter, jiage 45, Criminal Rulings), 
a review was admitted, apparently without 
question or argument, by Kemp and Glover, 
Judges. As our opinion conflicts with that 
which those learned Judges must have en- 
tertained. and as the point is one of import- 
ance, wc refer the question for the deci- 
sion of a Full Bench. T'lic only question 
referred is the general one whether the 
CTourt has any power to entertain an applica- 
tion to review its judgment pa.ssed in a cri- 
minal case before it on appeal. 

Judgment of Putt Bench, - The C^ourt 
is clearly of oj>inion that a review of judg- 
ment will not lie from a sentence or judg- 
ment pronounced hv the High (’ourt, or by a 
Division Bench of the High Court in a 
criminal case uj)on appeal. By Section 38 
of the ( barter of ine High Court it is 
ordained that llie proceedings in all cri- 
“ minal cases which shall be brought !>cfore 
“ the said High Court of Judicature in Ben- 
“ gal, in the exercise of its ordinary original 
“ criminal jurisdiction, and also in all other 
“ criminal cases over which the said Su- 
“ preme Court now has jurisdiction, shall 
“ i)e regulated by the procedure and prac- 
[ “ ticc now in use in the said Supreme Court, 

I “ and that the proceedings in all other 
I *• criminal cases shall be regulated by thte 
: (ode of (’riminal Procedure prescribed by 
. ** an Act passed by the (iovernor-(»encral 
' in ('ouncil, and being Act No. XXV. df 
i ** i8hi, or by such further or other enaef- 
j “ menis of the (Jovcrnor-fiencral in relatioh 
: to Criminal Procedure as are now in force." 

! Regulation IX. of 1 793, Section 73,ha8bech 
; relied uj>on in support of the argument ih 
j favor of a review of judgment. By that 
Section it was enacted that the Nizamut 
' Adawlut should exercise all the powers 
I which were vested in it w hilst it was sta- 
I tioned at Moorshedabad, and superintended 
I by the late Naib Nazim Nawab Mahomed 
: Reza Khan. 

It appears to the Court that the proceed- 
ings in criminal cases in the "Hlgti Court 
are not regulated by the provisions of Sec- 
tion 73, Regulation IX. of 1703, even if that 
Section has not been virtually repealed by 
the Code of Criminal Procedure. When the 
Letters Patent declareo that the proceedings 
in Jill criminal ^as^s shall regulated 
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1 M V# Act XX V« of iB6i, it clearly could not have evidence and circumstances of the 

been intended lo vest the High Court with “case, and to pass sentence accordingly; 
the powers of the Nizamiit Ad^w'lut whilst “provided that in all such cases the Court 
it was stationed at Mcx>rshedabad, and su* “of Nizamut Adawlut shall record the 
perintended by the Nawab Nazim. It is “grounds upon which a remission or miti- 
not shewn, and it is not likely, that the “gallon of punishment may be adjudged 

Nawab Nazim ever granted reviews of “ under the discretion hereby vested in that 

judgment. I'his is an answer lo that por- “ Court, and shall communicate the same 
lion of the argument of the learned Counsel “ to the Court of Circuit (or Magistrate of 
which de|>ends upon Section 73, Regulation “ Zillah Boglepore) before whom the trial 
IX. of 1793. “may have been held, with directions to 

The next argument to be considered is “cause the same to be made known in 

that which depends upon Regulation XIV. “open Court to the prisoner or prisoners 
of 1810. In the course of his able argument, “ concerned.’’ 

the learned Counsel, Mr. C'oehrane, referred That Regulation did not give the Lower 
to Sections 3 and 4 of that Regulation. But Courts the j>ovver of review^ing their own 
it appears to us that those Sections had a judgments on the grounds therein mentioned, 
very different object from that of conferring I’he power was conferred upon the Nizamut 
a mere power to review a judgment upon , Adawlut alone. But if this Court has power 
the ground of error as regards either the j to review a judgment under the Code of 
facts or the law. As we understand Re- j Criminal Procedure, the Lower Courts must 
gulation XIV. of 1810, it merely allowed j have that power also. Section 4 of the 
the Court to grant a remission or mitigation | Regulation did not carry the case farther 
of punishment whenever they should he of | than Section 3. It declares that the powers 
opinion that a prisoner according to the fuiwa j vested in the Nizamut Adawlut by the pre- 
of the Mahomedan Law ( )flicers, or according ! ceding Section shall be considered applicable 
tothe Regulations, was declared liable toa more I to all cases in which tliat Court (meaning 
severe punishment than the case warranted. | tlie Nizamut Adawlut) may revise a sentence 
Section 3 says : “ In all criminal trials before ' passed by a Court of Circuit, or Zillah, or 
“ the Court of Nizamut Adawlut (except ■ City Magistrate, or Assistant lo a Magis- 
“ for crimes against the State, in which cases : traie, in pursuance of Section 24, Regu- 
“ the proceedings held upon the trial are re- j lation IX. of 1807 ; or under any other provi- 
“ quired by Section 5, Regulation IV. of sion in the Regulations. It is also declared 
“ 1 799, and Section 5, Regulation XX. of 1803, I applicable to any cases in which the Court 
“ to l>c submitted, with the sentence of the i of Nizamut Adaw lut may see reason to 
“ C’ourt, for the orders of (fovemnient), if the i revise a sentence passed by that Court, and 
“fuiwa of the Law OtVicers of the Nizamut i remit any part of the punishment ad- 
“ Adawlut, or the sentence of an assembly } judged. But this discretion shall not be 
“ of hill chiefs in Zillah Boglepore (held under : exercised w ithout strong and sufficient 
the provisions of Regulation I. of 1796), i grounds, to be recorded at large upon the 
** shall declare a prisoner or prisoners liable ! proceedings of the Court. 

“ to a more severe punishment than, on due Now, the words “ by that Court have 
“ consideration of the evidence anti all the been very properly argued lo mean the 
“ circumstauccs of the case, may appear to Nizamut Adawlut itself. But then the only 
“ the Court of Nizamut .\dawlui to he just ; power of that Court is that given by the 3rd 
“or if a prisoner or prisoners (not charged Section, vh,. the power to grant a remission 
“ with a crime against the State,! slml! in or iniiigaiion of a sentence wiicre the futwa 
“any case before the Court of Nizamut of die Law Officers, or the general Law's and 
“ Adawlut, under the provi.sions of the T^iws ’ Regulations in force, declared a prisoner 
“ and Regulations in force, be liable to a liable to a more severe punishment than upon 
more severe punishment than may appear a due consideration of the evidence and all 
^ to the Court equitable, though not s|>e- the circumstances of the case might appear 
^^dfically declared by the lotwa of the to the Court equitable or just These Sec* 
^Law Officers, or sentence of the hill lions have been altogether repealed by the 
** chiefs in Zillah 1 k>glcporc, it shall be Repealing Act XVIL of i86a, and therefore 
** competent to two or more Judges of the no longer exist. But it has been argued by 
** Court of Nizamut Adawlut to grant such the learned Counsel that there has t^n one 
** remission or mitigation of punishment ns | uninterrupted series of authorities for 
may appear just and properi according to I years to shew that the NUamui Adawfq^ 
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exercistd the power of review under ihe 
genera] powers of the Court. 

No doubt, when this Reiruluii.m existed, 
the Court had die power to re\isc sciilenctrs 
for the purjxise of miiigaiing them. Hut «i 
practice even for 52 years under a particular 
law does not slmw that a ri^hi existed inde- 
pendently of that law, or continues to e.xisl 
after it has been repealed. The Sections 
above referred to did not confer a power upon 
the Criminal Courts of reviewing their own 
judgment upon the ground of their having 
come to an erroneous conclusion ufion the 
evidence given before the Lower CViun, or of 
their having committed a mistake on a point 
of law. 

I'he Code of Criminal Procc<lure does not 
contain any Section expressly antliori/.ing 
a review of judgment in a criminal case 
after the judgment has been recorded. I'he 
Code of Criminal Procedure was passed 
after the ( ode of C'ivil Procedure. The 
latter contains a Section expressly authoriz- 
ing a review of judgment, hut the former 
contain.s no corresponding Section. From 
this it may reasonably he inferred that the 
I.«gi$la(ure did not intend to confer in crimi- 
nal cases a ]iower similar to that which 
they had given in civil cases. 

'Phere were certainly one or two cases 
cited in which the Nizamut Adawliit did 
grant a review, not simply under die Regu- 
lation of 1810, but generally upon the merits 
of the case. 'Fhe cases, however, were not 
so numerous as to shew that there was a 
uniform uninterrupted practice of granting 
reviews up<>n the general merits of the tasc. 
There are onlv three or four cases to which 
our attention has been called. 

One of the Circular Oolers of the Niza- 
mut Adawlut was referred to by the learned 
Counsel. The one of yih May 1H61 has also 
been brought to our notice. 'Phe learned 
Counsel contends that the ruling m that 
Circular ( Inter is not c<irrect. inasmuch as it 
w’a» opposed to the principle.s of Regulation 
XIV. of 1810. Phe Circular Orilers are 
certainly not authorities binding on the 
Court ; but they are us<;ful for the pur{>ose 
of showing what was the opinion of the 
Court as to whether there had been an unin- 
terrup^ practice or scries of authorities on 
a particular subject. In the Circular Order 
of May 1861, the Sudder Court (Messrs. 
Raikes» Trevor, Loch, and Steer; declared 
tjm the power vested in the Court by Sec- 
tion 4, Keguiation XIV, of 1810, was ** a 
•* power of revision, with a view of a 
** mnissioii of pan oif the punishment, and 


«3 

itid not eatemi to the granting a review of 

ju<lgmetit or re-hearing a whole case, which 
“ inigm eventually end in a sentence ^pos« 
** ed to that originally passeti/’ The Circa* 
lar Order goe> on to say that “It is ifuea* 
“ ttonable whether the [K>wer exists under 
“ Regulation law. and should a case cotne to 
“ I he notice of the Court in which the aets- 
•• lence originally passcil appears erroneoua, 

“ and the prisoner entided to acqoiUat. the 
“ proper course, it .seems to the CiW t t . would 
“ ht to report the case to (iovcrnmenl, in 
*' order that a par<ion might be granted to 
“ the prisoner.” 

It appears, therefore, that, as late as May 
1861, there was a C'ircul.ir (Jrdcr of the SiuL 
dvr Court .staling liiai the power vested in 
the C'ouri by virtue of Regulation XIV'. of 
1810 dill not allow a review of judgment 
generally upon the intTii.s, but merely for the 
purpose of rcmiliing a portion of the punish- 
ment when it was considered loo severe. 
Surely that is not (as it was contended in 
the avenneni) conirai) to Regulation XIV'. 
of 1810 It IS clearly in accordance with 
the words of Sections 3 and 4 of that Regu- 
lation. 

Hut a further ([iiestion remains to be con- 
sulereil, viz., wheilicr, even supposing the 
Sudder C’ourt did, before the passing of Act 
XXV. of i8(>i, allow a review, wa,s the same 
power of granting reviews in criminal cases 
continued to the lligli C'ourt by the Charier 
of wJiith Section 38 i which has alrctuiy 
been read) directs that its proceedings in 
triminal cases shall be regii!a<cd b\ Act 
XX \'. 1 86 ( . 

Whether those cases were correct or not, 
i.s not material. Kven supposing lliai they 
were correct, and that the Sudder Court had 
the power to grant reviews for the purpose 
of re-considering their judgments pronounced 
in appeal, it appears to us that that power no 
longer excels, fax the High Court w'aa requir- 
ed by Section 38 of its Charier to regulate 
its proceedings in vriminal cases i»v Act 
XXV. of 1861. 

Now, the next question is, <loes Act XX V\ 
of 1861 contain an) express or implied (Niwer 
to this Court to review its judgment in 
criminal cases; We have already pointcil 
out iliat, notwithstanding there is an express 
Clause in the Code of Civil Procedure pro- 
viding for cases in which reviews of judg- 
ment may be allowed, the Code of ('riminal 
Piocedure is xviiotly silent upon tlie ^lotni, 
and tlierefore, if the power is given by the 
Act, it is simply by inference from cerunn 

Cr.42, 
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Vlpfc V# Sections, and those are the Sections to wldch 
the learned Counsel has alluded. 

Ftrsi, he has referred to Section 404. 
That Section contains the following enact- 
ment :— 

''The Sudder Court may, on the report 
''of a Court of Session or of a Magistrate, 
"or whenever it thinks fit, call for the re- 
" cord of any cilinmal trial, or the record of 
" any judicial proceeding of a Criminal Court, 
"other than a criminal trial, in any Court 
"within its jurisdiction in which it shall 
"appear to it that there has been error in 
"the decision on a point of law, or that a 
"point of law should be considered by the 
"Sudder Court, and may determine any 
"point of law arising out of the case, and 
"thereupon pass such order as to the Sud- 
"der Court shall seem right. ' 

That is, that in those cases where an 
appeal is not expressly given by law, the 
Sudder Court may, of its own authoriu, or 
on the rcjjort of a Court of Session or of a 
Magistrate, call for the record of am crimi- 
nal case for the purpose of selling the Judge 
right upon any ^/mt of law. But that does 
not apply to setting a judgment right upjon 
questions of fact ; whereas, if the learned 
(Jounscl is right in his coiilcnlion, the ('ourt 
has the power of altering, upon review, not 
only a judgment of a subordinate Onrl, 
but also Us own judgments \ipon a matter 
of fact as well as upon a matter of law. 
Section 405 was aNo referred to. It sm s : 

It shall be lawful for the Sudder (’onri 
" to call for and examine the record of any 
" case tried by any Court of Session for the 
" purpo.se of satisfying itself as to the legal- 
"ity or propriety of any sentence or order 
"passed, and as to the regularity of the 
"proceedings of such ( ouri. If it appear 
"to the Sudder Court that the sentence 
"passed is loo severe, the Sudder Court 
- "may pass any mitigated sentence warrani- 
"cd by law. If ihc Sudder Court shall be 
"of opinion that the sentence or order is 
"contrar) to law, the Siulder ('ourt shall 
"reverse the sentence or order, and pass 
"such judgment, sentence, or order as to the 
" Court shall seem right, or, if it deem neecs- 
ma\ order a new trial/’ 

The t^ourt has two jurisdictions: one as 
a Court uf Revision to set right matters of 
law, e\cn though there may be no ap)>eal ; 
and, secomfh\ as a Court of Ap)>eal w hen an 
alkal is properly preferred before it. 

Section 405 applies to the Court as a 
Court of Revision. 


There Is another Seetkm (439) 
with cases whether brought t^fore the Court 
as a Court of Revision, or brought before rile 
Court as a Court of Appeal. That Seetkm 
enacts : — 

" No trial held in any Criminal Court shall 
" be set aside, and no judgment passed by any 
" Criminal Court shall be reversed, either 
" on appeal or otherwise, for any irregularity 
'' in the proceedings of the trial, unless such 
" irregularity have occasioned a failure of 
" justice.” 

It is contended that the words " or other- 
wise” shew that it is intended that the Court 
should have the power of reviewing its own 
judgment. Hut the Section is not an affirma- 
} live one giving jurisdiction, but a negative 
I one directing that a judgment shall not be 
' set right unless the grounds are such as 
I shew that a failure of justice has been occa- 
.sioned. 

It apj)ears to us, therefore, that none of the 
1 Sections which have been cited sliew im- 
pliedly that it was the intention of the Le- 
gislature to give to the High Court a powder 
i of reviewing its own judgments after they 
' have been duly iccoided. We do not mean 
to sa> that if, befoie a judgment has been 
recorded, the attention of the ('ourt be called 
to any matter shewing that there is an error 
or mistake in the judgment pronounced, the 
Court has not the power of correcting such 
‘ erro! or mistake. Kor do we mean to say 
tliat the ('onrt has not power to correct cleri- 
' cal enois in its jiulgmenls after they are 
[ recorded. But wc are speaking of cases 
i where the judgment has been recorded, and 
j the ( oiirt Ks called upon to grant a review 
of Its jmlgmenl for the puijwse of shewing 
tliat it ought to have come to a different con- 
clusion either ujK)n the facts or upon the law. 

'Fhc learned C'ounsel has |>ointed out that 
the consequences would be monstrous if this 
j power of review w’ere not given. But the 
j same argument w’ould apply to trials in the 
’ C burls in England. Suppose a juiy^ should 
I find a part) guilty. I'here w’ould be no ap- 
! peal or writ of error, nor could the prisoner 
tender a bill of exceptions The only mode 

* of remctl) ing the evil would he by appealing 
to the mercy of the Crown. So, in the pre- 

{ sent case, if it should he discovered that the 
, Court has come to a w rong conclusion either 

* upon a mailer of fact or u}>on a matter of 
’ law, the case may ho brought to the notice 

of the Executive Government, either for tbe 
pitr|)ose of mitigating the sentence or of 
pardoning the offender, as the case may re- 
quire. There would be no end to caaea of 
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dito id^ % aftor the Court has duly re^ 
eorded Its judgment, the matter is to be re- 
opened on die ground that the Court has 
come to an erroneous conclusion. 

In civil cases, if an erroneous judgment 
could not be set right upon review, there 
would be no one to appeal to for relief except 
the op[>osite party. But in criminal cases 
the Executive Government can always grant 
relief where an error has been committed. 

It appears to as that it w*as tlie intention 
of the Legislature that the Court should 
not exercise the power of reviewing its own 
judgment in criminal cases. In civil cases, 
where such a power was intended to be 
given, it was conferred by express words in 
the Code of Civil Procedure. 

We understand that, since the High Court 
has been in existence, there hu.s been one 
case of a review' by a Division Bench. But 
that case was never iirgucd, and one of the 
Judges who grantetl the review (Mr. Justice 
Kemp}, when he declared that he did not 
wish to prevent the case from being re-heard, 
expressly stated that he had doubts as to 
the power of granting a review. 'Fhat, there- 
fore, is no precedent : but, cverj if u were, it 
does not preclude the Court from consider- 
ing the question in Full Bench. 


evidence <rf the CMl Siugeon, from which 
it unmisukeably appeared that two persona 
had sustained lione fractures (in addition to 
other injuries), and this, under the terms of 
Section 320 of the Indian Penal Code, con» 
stitutes grievous hurt. 

There could be no doubt, therefore, that 
the prisoner might have been charged with 
“ voluntarily causing grievous hurt,'* an 
offence punishable, under Section 325 of the 
Coilc, with imprisonment which may extend 
to 7 years, and triable by the Court of Ses- 
sion. 

Magistiatcs are not at liberty to pass 
over material parts of the evidence in cases 
before them, am! so to withdraw casen from 
the cognisance of the proper tribunals. 

And, in this case, the accused person has 
lei'eiveil a sentence manifestly inadequate in 
res|K*ct of the violence with which he was 
charged. 

The conviction is. therefore, set aside, and 
the Deputy Magistrate is directed to proceed 
according to law. 

We oliserve that the Civil Surgeon ap- 
pears to have been examined under the pro- 
visions of Act V. of 1840 (printed 1841)4 
We prc.Huine that this officer is not a Maho- 
medan or a Hindoo, and he ought, therefore^ 
to liave been .sworn. 


Tlic 4tli April 1866, 

Prescfi/ : 

The Hon'ble L. S. Jackson and 1‘. A. 
filover, yudf:^€s. 

Grievous Hurt (Bone fractures) — Affirmation 
instead of Oaths (applicable only to Mahome- 
dan and Hindoo witnesses). I 

Criminal Jurisdiction. 

Referred unda Sti/iun yjy, Ati XX W of 
1861. and Circular Order dated i^lh Julv 
i863. 

Queen versus Raiiuahal Sing and anoilicr. 

Wl^rv bone fractuto have been caused in addition 
m other injuncs, the offence committed is {'rievous i 
. 1 ^ ^ Court of fission, and ni»t hurt coff- I 

ntsable by a Magistrate. 

A witness who is not a MaHomedan or liindcKi ought I 
^*o?i84o ***** ^’samioed under the provisions | 

The conviction in this case, bv the Deputy 
llngistfate, of the offence of hurt, was 
cicariy erroneous. He had before him the 


The 7lh April 1866. 

Present : 

I’lic Hon’ble W. .S. Selon-Karr and A. G* 
Maepherson, fudges. 

Prisoner's witnesses — Conviction 

( Viminal Jurisdiction. 

Referred under Seclion 434 ^ Acl X VI, of 
186 it 

Queen versus Kalee Thakoor. 

Conviction quashed, the prisoner’s witnesses not 
having be en summoned* 

Thk prisoner's witnesses ought to have 
been summoned, and it is impossible to say 
with certainty that the evidence could not 
have benefited the defence. The conviction 
is quashed* It may be doubted how far it is 
necessary or desirable, under the circum- 
stances, to proceed farther against the pri- 
sons. 
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'I'be vlh April 1866. 

Presfn/ : 

"i'lic Hon’l»lc L. S. Jackson, Judge, 

Dacoity—Receiirsnif property stolen in Dncoity. 

Queen versus Motee Jolaha. 

Committed hy the Joint Magistrate, and 
tried by the Sessions Judge of Bhaugul^ 
pore^ on a charge of dishonestly retain’- 
ing stolen property with guilty kmnv- 
ledge. 

When a priaiuner Ik apurehenckd ei^ht dayn after a 
conviction, with part of the plunder in his poshesaion, 
there ia uk pood ground for charf^inp him with the 
dacoity aM with havitifi' receive<l or retained with (ifuilty 
knowledge, and he outj'ht to he rhar|'»'d in the alternative 
h>rm. 

1 HAVK read ilie evidence in this case, 
and do not think it necessaty to interfere 
'['he cloth was fully identified, and the 
prisoner’s defence was wholly unsupported. 
He speaks of two of his witnesses not hav- 
ing been summoned, but it iloes not clearly 
appear wlio they are. 1 observe that all 
those whom he examuieci before the Magis- 
trate denied an) knowledge of his pleas. 

It is to be observed that the jirisoner hav- 
ing been apprehended eight days after the 
dacoity with part of the plunder in bis 
}>ossession, there w;lk as good ground for 
charging htm with the dacoity as with hav- 
ing received or retained with guilty know- 
ieilgc. ami he might probably have been 
convicted in the alicmaitve form. 


'riie Mth April i8h6. 

Preset!/ : 

The Hon blc S. Jackson, Judge. 

Removal of wall -r NiiieaQ€e>~Right of use of 
Iiuid, 

a 

Miscellaneous C'a.se. 

Ram hail Mookerjeei Petitioner. 

. Wlnm mn applicfttuMi liii» to the Megriktrate 

lor tlst wmoNttl eiidfr ^ectJoiiK 30%^ end jto. 

Code pf < dmt««Al Procedure* aipaffrdmff the nutdic con- 
veidefirr, the HtjH Couit will pot mrnpiH the Muawtrate 
lo pmeced under Seclkui upon » dUferent around, 
pfMiiety 9 lo en<|u}re whftfi^the luiid on which U>« wuU 
was built us* opru to the u*e the r<mtplsm»nt’« 
people. 


1 AM of opinion that this Court ought not 
to interfere with the orders passed by the 
Joint Magistrate and the Court of Session. 

The complaint (irregularly preferred by a 
genera! agent on behalf of Baboo Puddo- 
lochun Mundul) alleged an offence under 
several Sections of the Penal Code, and 
also prayed the Magistrate to deal with the 
case as afft cling the public convenience under 
Sections 308 and 320 of the Code of Criminal 
Procedure. The Joint Magistrate declined 
I to interfere, and recorded his opinion that 
the party accused was only protecting him- 
self against a gratuitous annoyance on the 
part of complainant. 

I'his ('ourt is now asked lo compel the 
Magistrate to proceed under Section 320, and 
enquire w liether the land on which the wall 
w’a.s built was open lo the use of the complain- 
ant's people ; but the complaint was that the 
publit were affected, and as ihc Magi.strate, 
deciding tfiut the public would not suffer, 
.saw’ no reason to proceed, this Court will not 
interfere. 


The 14th April 1866. 

Present : 

The llon’hle W. S. Seton-Karr and 
1 *. A. (ilover. Judges. 

Previous convictions— Section 75, Penal Code. 

Queen versus Pubon. 

Committed by the Magistrate, and tried by 
the Sessions Judge of Dacca, on a charge 
of theft in a building of tattle. 

An offrndcr ti» only liable to enhanced punishment 
under Sectitm 75 i»f the IVnal Code for an offence 
puntiihahlc under Chapter XV'II., after having been 
punished wilti impri'^onment for the same offence, or 
for an offence punishable under the same chapter. 

Tkk eviicnee clearly substantiates the 
theft of the two cows (in two canes) by |he 
prisoner, It is proved that the animals were 
found tied up in his court-yard ; that he 
had previously brought them’ to his botiie| 
and that, on being asked by his fcUow-vili 
lagers as lo i^w he had |poc them, he made 
up a false story of purcli|||^. The prisoner 
makes no dtplence (bey<^^a genera! denial 
of his guilt), ifid calk iiii ^gesees. 
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The only question that arises is ihe amount 
of punishment to he inflicted. The Sessions 
Judge has sentenced the prisoner to trans- 
portation for life under Section 75 of the 
Indian Penal Co<ie, as the prisoner has been 
already several times convicted of offences 
coming under Chapter XVII. of this Co<le 
punishable with terms of imprisonnicnt of 
three years and upwards. 

It appears, however, from the record that 
three of these previous convictions- catlie- 
stealing (2) and burglary look place before 
the Penal Code came into operation, ami can- 
not therefore be taken into account in award- 
ing the punishment in this trial. The (>tht*r 
two cases were irietl in I>ei'einl»er iSOc;, a 
few weeks only before the present one; and 
we are of opinion that Section 75 does not 
apply to such convictions. The meaning of 
the law appears to us to be that, when an 
offender, after having ]>een puni>hed with 
imprisonment lor a crime under C'hapter 
XVII,, again. t///tr his ulease /tom ptLson, 
commits a similar dc.scriplion of crime a 
crime punishaldc under tire same chapter, 
he is liable under Sctlion 75 to enhanced 
punishment, on the ground llrai the .seniente 
alre;idy borne has had no effect in prevent- 
ing a repetition of his c rime, and has been, 
therefore, insuflicieiU as a warning. Hut 
where the prisoner’s com k lion has taken 
place a very short lime before, and where no 
imprisonnicnt under it has yet been under- 
gone, and no time has been given for refor- 
mation, it cannot be said that a pri.soner has 
had any opportunity of shewing what the 
affect of the first sentence would have been 
upon him, and it would not he just to puni.sh 
him as though he were an incorrigible offen- 
der whom no comparatively light punish- 
ment could wean from evil courses. 

Taking this view of the scope and mean- 
ing o( Section 75, we quash the sentence of 
fiani^nation for life passed by the Sessions 
jfudge, and pass the sentence provided by 


law for the offences of which the prisoner Wk V# 
has been convicted, ri's., 7 years’ rigorous im- 
prisonment, and, with reference to the other 
cases, direct the Sessions Judge to pass such 
separate sentences as he may consider each 
offence proved at the hue Sessions against 
the prisoner to deserve. 


riic ifuh .\pril iH6h. 

Present : 

riie lloiri>lc F. A. ( ilowr, Judge. 

Records of previous convictions (when to 
be put in). 

C^ueen rv7'.r//.i jehan Mullick. 

Committed hv ihe Deputy iMtigistrate of 
Pooret. and tried hr the Sessions Judge 
of C 'uttai k, on n i hurge if house^ breaking 
hy night xcith intent to tommii theft. 

Kcrouls uf |H(*viiiu> ronvirtums should n«>t bi- jiut in 
until thr nrisoncr has hern convit trd in tht* raw then 
undi’i tiiui. 

'This appeat.s to be a perfectly clear case. 
The pii.soner confessed before the Magistrate 
that he had stolen a (luanlily of the pro- 
secutor’s grain, and was caught in the act 
of taking it away. Before the Sessions 
Judge he tienied his ioriner admission, and 
attributed the charge against him to the 
influence of the piosecuior. 

it is proved by evidence, width is not re- 
butted (for the prisoner calls no witnesses), 
that jehan Mullick was arrested within the 
enclosure of the prosecuior’.s house, having 
by him one ha.sket of grain, and another 
of brass and bell-mctal utensils, the pro- 
jHirty of the prosecutor, which he was in 
the act of carrying off. He admitted hie 
guilt at once, and pointetl out the way in 
which he had effected an entrance, namely, 
by climbing over the wall with the aid of 
a bamboo covered w ith straw : the grain and 
utensils w'cre taken from within the pro- 
secutor’s house. I’hc prisoner also made a 
.sutemenl regarding a companion who was 
said to ha\c aided him in the commitment 
of the theft, and it is in evidence that, on 
the prisoner s house l»eing searched, pro- 
perty sworn to hy the prosecutor was 
found in it. 

1 sec no reason, therefore, to interfere 
with the Sessions Judge's conviction, and, 
with regard to the amount of punishment, 
observ^e that the prisoner is an old dfender, 
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having been already five times imprisoned 
for tndt, and a severe punishment is ne- 
eik^ty. 

I remark, for the guidance of the Sessions 
Ja<tee in future cases of this kind, that re> 
cords of previous convictions should not be 
put in until the prisoner has been convict- 
ed in the case then under trial. They are 
of use only in determining the amount of 
punishment to be inflicted, and are no evi- 
dence in the case. 


The i6th April i8^6. 

Present : 

The Hon'ble F. B. Kemp and W. S. 
Seton-Karr, Judges, 

Abetment of forgery of valuable docnmeiit— 
Judge’s charge to the Jury, 

Queen versus Jehan Buksh. 

Committed by the Deputy Magistrate^ and 
tried by the Sessions judge, on a charge 
of abetment of forgery. 


The 1 6th April 1866. 


How a Jud^e should charge the Jury in a case of 
abetment, while present, of the forgery of a vatuable 
document. 


Present : 

The Hon’ble L, S. Jackson, Judge. 

Theft'^-Meauing of dishonest intention. 

Miscellaneous C'ase. 

Queen versus Freonalh Bancrjee. 

Meaning of dishonest intention in a case of theft 
as defined in the Penal Code. 

I HAVK had the pa|>ers tn this case before 
me, and have heard the vakeel for the peti* 
Uoncr. 

It does not appear to me that any ground 
is made out which would justify the inter- 
ference of this Court. 

The objection for the first time taken here, 
m., that the facts alleged cannot consti- 
tute the offence of theft as defined in the 
Penal Code, is not cstablishctl. 

llic argument urged is that there was 
no dishonest intention on the part of the 
appellant; but the moaning attached to the 
word “ dishonest " in the Penal Code must be 
borne in mind. 

The term is applied to a person who 
does any thing with the intention of cans 
lug wrongful gain or wrongful loss. Now, 
aclmluin^ that the husband of the prose- 
Ctitria, in this case, may have owed 
something in hts lifetime to the prison- 
er, the forcible and illegal seizure of her 
bullocks in satisfaction of such claim would 
certainly amount to causing wronieful loss 
m her, and to refer her to a Civil Court 
for satisfaction of such a wrong would be 
a denial of justice. As to the credibility of 
ti^ witnesmsi that Is not within the pro* 
ol Utis Court in the present stage of 
llm ^fdceedings. 


We have heard Mr. Warner, the Counsel 
who has appeared for the prisoner, as well 
lUi Mr. Twidale; and we are satisfied that 
there must be a new trial in this case. 

The prisoner was arraigned, with two 
others, under no less than 4 Sections of the 
Penal Code, being Sections 465, 467, 471, 
and 474. The other two j)risoners were 
acquitted w ithout being put on their defence. 
The prisoner, appellant, was convicted of 
abetting, while present, the forgery of a 
valuable document, being the sale of a house, 
under Sections 1x4 and 467. 

The evidence for the prosecution is as 
follows. The prisoner is stated to have 
given to one Cholam Abbas a draft of a deed 
of a sale, which this person, who has appear- 
ed as a witness, engrossed on a blank 
stamp paper in a shed in the compound of 
the Kutcherry. The deed is in favor of 
the acquitted prisoners Abdool Wahed and 
Bahir Ally. At the time of the c.\ecuHon, the 
prisoner pointed out a certain person as 
Bafatce. the owner and vendor of the pro- 
perty, which was a shop. Bafatec now denies 
that he was ever present at the execution of 
the deed, or that he made or consented to 
any such sale. This statement was corro* 
berated by other witnesses. 

I The deed of sale was afterwards produced 
before the Magistrate in a case in which the 
possession of the property, conveyed by the 
above deed,-w*as contested. But it does not 
appear that it was produced by the prisoner* 
The suit was brought by the two prisoners 
who have been acquiued against certain 
coolies w*ho were alleged to have committed a 
trespass, and there is no evidence to shew 
that it was filed by Jehan Buksh. The re» 
cord of the trespass case, on the contraiy, 
would apijear to shew that it was filed by 
die plaintifs, m , the acquitted prisooetfi 
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Thatt Is, however, a general statement by 
witness Kissen Gutty No. 1 7, that the appef- 
iant was looking aficr the case. A great deal 
of evidence was then taken for the defence, 
and the prisoner, as we have shewn above, 
was found guilty, and sentenced to seven 
years’ transportation. 

The above details are, Imwever, not to be 
gathered from the Judge’s charge, which, we 
regret to say, is altogether inadequate to the 
ends of justice in a case which presents 
several complications and difficulties. We 
have been compelled to collect the facts from 
the evidence, and we are <juiie certain that 
the Jury have not had that evidence analysed 
and presented to them in a proper shape, or 
in one calculated to make them feel how 
each detail or statement of fact bears uj>on 
the guilt or innocence of the accused. 
The Judge says in the commencement of his 
charge : 

The case has already occupied so much 
“of your time (two entire days), and the evi- 
“dence has been so fully commenled on by 
“ the vakeels for both sides, that I shall only 
“ trouble you with some veiy brief remarks.” 

The above charge might possibly meet 
the re(|uii*ements of a very simpie case 
which turned on a mere question of identity 
or on the evidence to one specific or distinct 
act. but it is wholly unsuited to the ueccs- 
siiies of an important and difficult case, 
in which, moreover, it is quite clear that 
there has been a great deal of party feeling 
and local excitement, Fhe Juclge's charge, 
we regret to say, evinces great ignorance 
of what a Judge’s charge should be. how 
facts should be analysed and arranged for 
the consideration of jurymen, and how 
the Jury ought to be told what inferences 
they might fairly draw from facts, if they 
credit the same. 

In the present case there is an absolute 
want of any direction at ail on several points 
affecting the prisoner. It is also not very 
clear to us at present how the prisoner has 
been found guilty of abetting an act, while 
Gholam Abbas, the writer, has been allowed 
to give evidence, and while the other per- 
sona who were to have benefited by the 
deed, and who actually pleaded in ( ourt 
the deed now im])ounded, have been sum- 
ntarily acquitted without even being called 
on for their defence. We do not understand 
who is supposed to have committed the for- 
gery which the prisoner is found guilty of 
having abetted. 

The Judge will summon an entirely new 
Jniy fm- this case. 


We cannot accede to the request of the 
prisoner already preferred to the Judge, 
that the Jury shall consist exclusively of 
Kuropeans ; but the prisoner, at the new triaL 
may he entitled to any privilege which hi 
can claim under Section 325 of the Crimi- 
nal Procedure Code. The Judge will then re- 
take all the evidence that hears on the pro- 
secution, and allow the prisoner to urge 
anything in liis defence, and to adduce his 
witnesses. In presenting the Jury with m 
clear statement of the facl.s which the evi- 
dence may disclose, and in telling them that 
they are to e.xerci.se their own judgment in 
deciding on the credibility of the same, he 
will be careful to put before them one point 
which the Coun.sel before us has strongly 
urged, viz,, whether, su])pr>sing the Jury to 
believe the evidence for the execution of 
the deed, and for the personation of Bafatee, 
the prisoner may or may not have simply 
appeared in his professional capacity, or 
whether he has or has not acted without 
any corrupt motive, and simply for the 
benefit and under the direction of others. 
I'o sustain such a conviction, a corrupt 
motive mu.st be shewn, or must be fairly 
inferrible from the evidence. The Judge will 
also carefully cros.H-examine the witnesses 
w'ho speak to certain speeches said to have 
been made by the pri.soner to other wlt- 
nesse.s, and he will endeavour to ascertain 
whether they were really uttered, under 
what circumstances, and with what intent 
and meaning. 

'I’he Judge will understand that we give 
no opinion whatever on the value of the 
evidence for the prosecution ; we only indicate 
to him its bearing and importance, as well 
as the paramount necessity, in a case where 
parly feeling runs high, of giving the Jur}' 
a dispas.sionatc statement of all the evidence, 
of j)ointtng out how it bears on the guilt or in- 
nocence of the accused, and of telling them 
what legal inferences, if credited, it will law- 
fully sustain. 

The Judge will do well to give our re- 
marks a careful {lerusal ; and, as the offence 
with which the prisoner is charged is not 
a bailable offence, the trial should he pro- 
ceeded with with the least practicable 
delay. It is, of course, impossible to put the 
two prisoners acquitted summarily on their 
trial again, or to try the prisoner on any 
other charge, hut one under 467 and 114. 
The prisoner may, however, if he thinks 
fit, summon these mcqtiSfled persons as wit- 
nesses for his defence* 
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The 1 6th April 1866. 

Present : 

The Hon'bic J. P. Norman aiul G. Gainphell, 
Judges. 

Confessions of Prisoners. 

Oiminal Jurisdiction. 

Referred under Sect ion 4^4 of Ad XX 

of i86tyand Circular Order No. /<^, dated 

the i$th July j86j. 

Queen versus C'hokoo Khan and another. 

1*he wh«»le, And not part, of a prisoner’s rnnfession 
muMt Ih! taken in order to hU ronvirtion. 

Campbell^ J. I'liis is a case referred to 
US by the Magistrate of Poorec, with re- 
spect to Chokoo Khan only, under Seciirm 
434 of the Oiminal Procedure C'ode. The 
prisoner has been convicted by tlic As- 
sistant Magistrate of receiving stolen pro- 
perty knowing it to be stolen. 

The prisoner Chokoo Khan, on being asked 
w'helher he was guilty of receiving stolen 
properly knowing it to be stolen, replied, 

“ No, I know nothing whether the properly 
is stolen or noi.” Upon this the Assistant 
Magistrate records the following finding : 

“ Both the accused confess and thereupon 
he sentences C'hokoo Khan and his tellow- 
prisoner to rigorous imprisonment for 6 
months each. 

It is quite clear that Chokoo Khan did not 
confess to the offence with which he was 
charged, and there is, therefore, gross irregu- 
larity in the j)roceedings of the A'-sistant 
Magistrate. The trial is quashed, and a new 
trial of Chokoo Khnn is ortlered. 

It is true that Chok*'0 Khan admits that 
the stolen property was brought to his 
house, and adds: *• 1 toUl him” («hai is, the 
thief) ’* put the things down.” Phi.s is an 
admission which, pro tanto, might be taken 
against him, hut the evidence imtdicating 
him in the offence of receiving stolen pro- 
perty knowing it to be stolen should also 
nave l>een recorded. 1 regret that the As- 
siatani Magistrate should have conducted the 
fmceedings in such an irregular manner. 

Aarmaut J, — 1 de>ire to add a few words. 
The prisoner (,’hokoo said, in answer to the 
question, whether he was guilty of receiving 
Stolen property knowing it to be stolen, 
•‘No, 1 know nothing about whether the 
moperty is stolen or not. My son Mahobce 
iCh l ui brought the rice, the ladles, the hinge, I 


the pumpkin, the kalaree, and the two 
brasen plates to my house. 1 told him to 
put the things down.” 

Now, if it had been proved as a fact, which 
it was not in this case, that immediately 
before the property had been brought to the 
prisoner’s house it had been stolen from the 
prosecutor, and if it should appear, from the 
nature of his son’s position and circum^ 
stances, that C’hokoo Khan must have known 
that the article so brought could not have 
been come hv honestly, he might have been 
convicted on such evidence. But, as the 
Assistant Magistrate relies on the confession 
of the pri.soner, he must take the whole, and 
cannot reject any part of it. 

IVobahly the prisoner will have very little 
benefit from the remand in this particular 
case ; but, although the consec|uences to the 
prisoner are probably of little importance, it 
is of the greatest possible importance that 
trials should lie properly conducted by the 
Ix>wer ('ouns. 


The 16th .\])ril 1866. 

Present : 

The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 

F orgery — Mooktearnammh — Contradictory evi- 
dence (to be noticed by Judge to Assessors). 

Queen rersus Burjo Barick and two others. 

Committed by the Deputy Magistrate^ and 
tried by the Sessions Judge of Cuttack., 
on a charge of cheating. 

By a |}cr£on consenting to act under a Mookteamamah, 
and attachinff kts name in token of such consent, he 
does not l»ecoine a mtiker of the Mooktearnamah, or 
a forjrer if the Mix>ktearnamah turns out to he forged. 

It is the duty of the Judge to notice to the Assessors 
discrepancies and contradictory statements made by 
witnesses. 

In this case we see no reason to interfere 
with this conviction or sentence. 

We cannot, indeed, agree with the Sessions 
Judge in holding that a person w^ho consents 
to act under a Mookteamamah, and attaches 
his own name in token of such consent is 
thereby a maker of the Mookteaman^, 
and l)ecomes a forger if the Mookteamaiqab 
turns out to be forged. ^ 
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Bttt in ahig case it appears from the evi- j C^xmphelh 7 *- I coiKlnr in thinking thftt 
deuce that the prisoner Xo. a, Bhujui Ma- ; the alleged false evidence Js not proved, and 
bauty, was actually present, and took part in i in releasing the prisoners* 
the forging of the Mookhtearnaniah ; and we 

agree with the Judge in over-ruling the opi- ^ 

nion of the Assessors. ; 

The Judge remarks that they ** do not seem ^ 
to have noticed the gross discrepancies and ! 
impossible statements made by the witnesses | 
for the defence. But he ought to have brought I 
these statements to the notice of the Assessors. 




The 1 8th April 1866. 
Presintf 


if they did not notice them of themselves. 


'riic Hon'ble Sir Barnes Peacock, AV., Chfi/ 
i Justiit, and the Ilon’ble J. P. Norman 
and (». Campbell, yudgts. 

Absconding— Warrant to apprehend offenderi 
not an order within meaning of Section tyai 
Penal Code. 


The lylh April 1866. 

Present : 

The Hon’blc J. P. Norman and C. Campbell, j 
yudges. ; 

False Evidence. 

Queen rwf//A Fazul Mceah and another. .nd to bring him l^forc the 

ConmUKd hy Uu Deputy M,„ul,aU »/ i ""^^r/in^rf's^cb-mT 

and tried hy the Deputy Conmns-^ | tho offence of al>srondi»ig by an offender affainut W’hom 
' ' ‘ , a wairant ha*4 been is»Kued is not punishable under 


C riminal Jurisdiction. 

Queen versus Wonicsh Chiinder Ghose. 

Held by the majority of the Court (CainpMI, J., 
' ' rant addressed to a Police Officer 


on a charge of giving 1 


Stoner tf Cachar, 

falser evidence. 

A charge of giving false evidence should specify the 
false evidence which the prisoners are supposed to have 
given. 

Xarman, y.—Xm: prisoners have been 
convicted before Captain Stewart, the Deputy 
Commissioiicr of Cachar, of giving false 
evidence. 

The manner in wliich the case has been 
tried is very unsatisfactory. 'Ihe charge 
does not specify the false evidence which 
the prisoners are supposed to have given. 
From some paper sent up with the case, it 


i th.it S<‘Clion. 

.y, liman. J. (Peacock, C.f „c(incuninit).-- 
Tins is a case which comes before us under 
Section 404 of the Code of Criminal Pro- 
cedure. 

On the 26th of October last a warrant was 
issued by the .AUigistratc of Jessore against 
one Woinesh Clmmlcr Gho.se, a Collccloratc 
Mohafiz, on a charge of forgery committed 
in the oflit e. Wome.sh Chunder disappeared, 
and could not be found till the 20lh ot 
November, when he delivered himself up to 
the Magistrate. I’he Magistrate found that 


appears that the prisoner Jaffer charged De- j he left Jessore on the 26th of October after 
banundo with killing a buffalo calf. Their 1 the issue of the warrant, that he must have 
story is not a very probable one, and no doubt ’ known of the issue of the process, and mat 
the charge of killing the buffalo calf was 1 he set the law at defiance ; and sentenced him 
properly dismissed. ! to three months’ simple imprisonment. 

But the counter-charge, which is one of ; I'he Sessions Judge, Mr. Lawford, on 
pcijury against the prisoners, is not proved. } ap;>eal, reversed this sentence, holing that 
There is no substantial corroboration of the ! the prisoner could n(H be convicts undef 
story of Debanundo ; the evidence is vague j Section 172 of the Indian Penal Code^ 


as to time and place. Had the Deputy i 
Commissioner, in trying the case, insisted on 
each witness giving minute details of the 
facts which he alleges himself to have wit- 
nessed, with time and place, we might have 
been able to form an opinion, from a com- 
parison of the statements of the several wit- 
nesses, whether they were speaking the truth 
or not. 

The prisoners must be acquitted* 


Some correspondence having ensued 
between the Sessions Judge and the Magis- 
trate as to the correctness of fhe Sessions 
Judge’s decision, the papers have been sent 
for under Section 404. 

I am of opinion that the conviction is xwmi> 
and was properly reversed by the Sessloni 
Judge on appeal. 

Section 17a provides that whoever ab# 
sconds in order to avoid being served with A 

Or. 43* 
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summons^ noHa^ or order proceeding from 
any public servant legally competent, as such 
public servant, to iss,ue such summons, notice, 
or order, shall be punished,’" kc. Now, a war- 
rant, which directs a bailiff, constable, or 
Police officer to apprehend an offender, and 
produce him before the Magistrate, is neUher 
a summons^ notice^ nor order to such offender. 
It is an order loathe party to whom it is 
addressed to produce the offender, but not to 
Ihe offender himself. 

I'he offence of absconding by an offend- 
er against whom a warrant has been issued 
is dealt with in a different manner. By 
Section 183 of the Code of Criminal Proce- 
dure, if the person accused absconds, so that 
the warrant cannot be served, the Magistrate, 
if satisfied that he absconds, &c., for the pur- 
pose of avoiding service, may issue a written 
proclamation requiring him to appear to 
answer the complaint within a fixed period, if 
not less than 30 days. If he intentionally 
omits to attend in obedience to such procla- 
mation, he is liable under Section 174 of the 
Indian Penal C’ode, if the proclamation is to 
attend in a Court of Justice, to imprison- 
ment for six monllis. 

Under Section 184 of the Code of Criminal 
Procedure the Magistrate may in the meantime 
attach the property of the party absconding. 

In the present case, it seems that a procla- 
mation issucil, and Woruesh C’hunder did 
appear within the time limited by it. 

There is no ground for interference with 
the Judge's order. 

Campbell, 7. The law d(x*s not re(|uire 
that the order should be an order addressed 
to the person inculpated. A warrant is 
certainly an order. The only doubt might 
be whether an'ofiicer who goes with a war- 
rant to apprehend a man can be said to serve 
him with the warrant, and that doubt is, I 
think, set at rest by the use of the term ** If 
the warrant cannot be served ’* in Section i»9 
of the Code of Criminal l^rocedure. 

I am, therefore, of opinion that a person, 
yho absconds to avoid l)eing served with a 
warrant in the above sense, may be prt)perly 
ponvicted under Section lyj of the Penal 
Code. 

1 may add that the persons who avoid 
^rvice of summons, and who arc undoubtedly 
pumshable under Section 17a, are also liable 
|0 the process of attachment, &c. ; so that the 
mere dfcumsiance of such a piocedurc 
l^lng provided by no means leads to the 
imerence that specific punishment cannot 
IlliD be infiicted. 


The 23rd April 1866. * * 

Present : 

The Hon'ble L. S. Jackson and F. A. 

Glover, Judges, 

False Evidence. 

Queen versus Bykunt Nath Banerjee. 

Committed by the Assistant Magistrate Oj 

Boodhoody and tried by the Sessions Judge 

of JCast BurdwaUy on a charge of ""false 

evidence y 

An enquiry by an Assistant Magistrate with a view 
to tracing the writer of an anonymous letter addressed tc 
him charging certain persons with murder, and withou' 
reference to the truth or otherwise of the charge o 
murder, is not a stage of a judicial proceeding in which 
the giving of false evidence is punishable under Sectior 
103 of the Penal Code. 

Thk prisoner in this case has been founc 
guilty, under Section 193 of the Penal Code, 
of giving false evidence in a stage of a Judi- 
cial proceeding, and has been sentenced tc 
rigorous imprisonment for one year. 

The false evidence is alleged to have beer 
given in this wise : 'I'lie Assistant Magis- 
irate received an anonymous communicatioi 
charging certain persons with murder ; but 
before taking any steps to ascertain whethe 
there were grounds for the charge, o, 
whether indeed any murder had been com 
milted, the Assistant Magistrate cndeavourec 
to trace the writer of the letter, and satisfice 
himself (how we are not told) that the 
prisoner Bykunt Nath had .something to dc 
with it. Acting on this conviction he exa 
mined Bykunt Nath on oath, and elicited froir 
him “ that the letter was written by a Brah 
min from a village on the banks of th 
Damooda, but that he did not know hi^ 
name.’" 

This statement was subsequently founc 
to be false by the prisoner s own admission 
for, when afterwards put upon his defence 
he allowed that the writer was one Shanr 
1 )uti. 

\Vc do not think, however, that the con 
viction of the prisoner under Section 19;; 
can stand. I'he Assistant. Magistrate" 
original proceedings had no reference to th< 
truth or otherwise of the charge of murder 
as supposed by the Sessions Judge in hi. 
charge to the Jury, but was directed simpV 
to the anonymous letter. Now, the W’ritin^ 
of such a letter was, in itself, no offence 
and the enquiry regarding it was noU i 
any sens^ the term, a stage of a Judicta 
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proceeding '^ich might have terminated In 
a judgment. The Sessions Judge has ap* 
patently gone on the misiaken idea that the 
prisoner s first statement was taken during 
the investigation into the charge of murder; 
but this is not so. 'Fhe AssiNtant Magis- 
trate himself distinctly states that ail his 
proceedings, touching the anonymous peti- 
tion, were taken before enquiring into the 
truth or falsehood of the charge of murder. 

We think, therefore, that the Sessions 
Judge misdirected the Jury in telling them 
that the original siaiemeni of the prisoner 
was made in the stage of a judicial pro- 
ceeding, and that the conviction, under Sec- 
tion 193 of the Penal Code, must, in conse- 
quence, be reversed. 

It may possibly be that the prisoner 
would be liable to punishment under some 
other Section of the Penal Code, though we 
do not at all say that he would be so. 

But, under the circumstances of the case, 
we certainly should not think it proper to 
direct that any further cliarge be framed, 
and we direct that the prisoner he dis- 
charged. 

The 7lh April 1866. 

Present : 

The Hon*ble L. S. Jackson, G. Campbell, and 
A. G. Maepherson, Judges. 

Murder — Right of private defence. 

Reference under Section jtfo of the Code of 
Criminal Procedure. 

Queen versus Diirwan (ieer. 


without any tntenUon of doing more harm ^ 
than was necessary for the purjiose of such 
defence. 

The thief was endeavouring to escape, but 
it <ioes not apfiear that he was likely to 
escape, except that it is stated that he was 
a powerful man. 

But the prisoner called for the kodake 
with the express purpose of killing him» 
and. the koilalee being brought, killed him 
on the spot accordingly. 

'Phe right of private defence of property 
extends, in the case of liousc-breaking by 
night, to the voluntary causing of death to the 
wrong-doers, and it conliniies as long as the 
house-trespass begun In the house-breaker 
continues ; but it is subject to the restriction 
contained in Section 99. that it ‘‘in no case 
extends to the inflicting of more harm than 
it is necessary to inflict for the ptirpose of 
self-defence." 

If the prisoner had intended to inflict such 
injury on the thief as would have prevented 
him from escaping, and had, in so doing, 
accidentally killed him, the case probably 
I would have come under the 2nd Exception 
to Section 300. 

But the prisoner tells us that he intended 
to kill the thief, and It is impossible to sup- 
pose that killing was necessary for the pur- 
pose of defence. 

Under the circumstance.s stated by the 
Judge, I certainly could not confirm thii 
capital sentence which has been passed, but 
1 cannot lawfully pass a less sentence thar| 

1 transportation for life. 


Campbell, J, — In .sentencing the prisoner 
Held by the majority of the Court (CamplKfll, J.. iJurwan ficer to death, it appears to me that 

»««.<! under a mi«:onceplion 

tected in the act of houM!>l>rf*akin}r by night for the i of IliS duty, fOf hc immediately aftcr^ |>rO- 
purposc of theft, the offence committed was murder, , cccds tO State a variety of CXtcnualing Clf- 
and could not be considered to have been committed in , 

the exercise of the right of private defence, either of ' CUmstanCCS^ which ma\ induCC thC ^ High 
person or property, nor under grave and sudden j Courl to mitigate the Sentence *, and it IS, I 
provocation. j think, patent in the judgment that hc does 

Jackson, J. — Is this case, it appears to me not really himself think that the prisoner 
that the prisoner has committed murder as ought to he executed. There can be no 
defined in the Penal Code. doubt that the case is not one in which the 

He intentionally killed, with two blows of more severe of the punishments sanctioned 
a kodalee, a man named Muhubir, whom be by law should be inflicted. But, further, 

with regard to the conviction for murder 
tinder which Durwan ficer must be sen- 
tenced — and Surwan Geer has been and can 
be sentenced — to no lesser punishment than 
transportation for life, 1 have an extreme 
repugnance to so construing the Penal Code 
thad our hands are tied, and we are forced 
to inflict a punishment much greater than 
that which, on general grounds, we should 
deem that the offence deservi^s>i Myhon'hte 


had caught in the act of committing house- 
breaking by night in hi.s house. 

The offence is not reduced so as to be cul- 
pable homicide not amounting to murder by 
reason of its coming within any of the Ex- 
ceptions annexed to the 300th Section of the 
Code. The prisoner was not deprived of the 
power of self-control by grave and sudden 
provocation, nor was he exercising in good 
faith the right of private defence of property 
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JtMk % oaUenffue who hrst sat with me In thii and (as remarked by the Judge), i! the chow«« 
case aid, 1 believe, think it one in which a keedar had done his duty instead of going off 
recommendation for ilie mercy of the Execu- half a mile to call the gorait, the deceased 
live Government might properly be made, would not have been killed. But, as 
That is a very proper course in England, the Judge goes on to narrate in his judg- 
where the law designedly affixes very high ment, the prisoner could get no assistance, 
punishments to certain offences, and leaves it the deceased would not tell who he was, and 
to a Minister of Stale to advise Her Majesty ‘^fearing escape" the first prisoner called 
whether the sentence should be carried out to the boy to bring the kodalee. The boy 
under Her Majesty’s warrant or should be fetched the kodalee from a few yards’ distance, 
mitigated. But in this counti*)* I do not and then and there the first prisoner struck 
think that the law contemplates such a course, the deceased two blows which killed him. 
Under the Penal Code and ('ode of Criminal Insufficient as is the protection afforded to 
procedure the very widest discretion is usu- the people of this country against burglars 
ally left to the ludge. Even a capital sen- and dacoits, and constant a.«i is our complaint 
tence is carried out without any reference that they generally shew too little energy in 
to, or warrant of, the Executive (iovernment, protecting themselves, 1 confess that 1 feel 
and the interference of the (iovernment much sympathy for a man who has 
must be altogether cxiraordinarv and inci- only shewn a little too much energy 
dental* In the case of murder, the Penal in tlealing with a house-breaker. But I must 
Code narrows the discretion of the Judge to look to the law of the ca.se. To begin with, 
the alternative punishments of death or it seem.s to me to be entirely a misapplication 
transportation for life ; but then it has always of terms to speak of this act as done de/i- 
seemed to me to be the spirit and intent of heraUly, It may seem deliberate now in 
the C’ode that the term murder should be the narration, but I think it evident that the 
ponfined to the very narrowest class of roost whole transaction took much less time than 
heinous homicides for which no reasonable it lakes to tell. The prisoner was struggling 
pxcuse or extenuation can be found, and that with a verj' powerful burglar, and call- 
.we must consider the law very fully, and ing for assistance which did not come. I 
construe it very lil)erally, before we feel our- take the refusal to tell his name to be 
selves bound to bring under the head of a refusal to surrender, and the Judge is, 
paurder a Itomicide which our ordinary semse 1 think, justified in saying that the pri- 
and feelings c annot class as an offence of so j soner, ** fearing escape, " knocked him on 
deep a dye, the head. As the fetching the kodalee pro- 

la thU spirit, then, I look at the offence bably did not take many seconds, I think 
oeforc us and at the law' on the subject. that the thing was done, not deliberately, but 
It is patent that the prisoner killed the in the very heat and excitement of the slrug- 
deceasfd in the very act of committing gle. It was a dark night, some property 
house-breaking by night for the purpose of of the prisoner had actually been taken, and 
theft* I may also premise that the circum- the prisoner might well suppose that, if the 
stances were such that, if the prisoners had burglar escaped, he would or might take 
only remained silent or told a story more property with him ; there w'as neither time 
favorable to themselves, no offence could he nor light to see w hether he was going empty^ 
charged against tbem. Beyond their owm handed. I cannot find any very distmet 
Statements, there is not a tittle of evidence provisions of the law regarding the degree 
,tven to suggest lliat they exceedcil the ordi- of violence that may be used to prevent 
nary right of private defence which justifies the escape of a thief or robber, but 1 cannot 
the killing of a house-breaker by night, doubt that, as observed by my brother Jack- 
Bat. apparently not viewing their own con- son, the prisoner would have been justified 
iia^ in a culpable light, they have volua* if he had only inflicted such injury as was 
^teemd statements which have placed them necessary to prevent escape. As resists 
la their present position. It appears that private defence of property, the l^nal C^e 
thf first prisoner was alarmed by the boy seems at first sight very distinctly framed to 
(the second prisoner), and coming up caught meet such cases as that before us. It is 
Bie deceased burglar in the act of coming lawiul, by way of defence, to kill a hoiiae* 
t^hfougb the hole in the wrall and entangled breaker by night (Section and sadi 

ta the hole. The deceased was, as the Judge j right continues so long as the house-ttmk 
** a very powerful man. " The prisoner, } pass oonUaues (Section 103, Clause 5), and 
^ 8kew% shouted lasUly for asristanct, ^ also (Clause i) till the offender haa elfocSid 


fS6«.j Oh/f$aI wt wttitty if HMifka. * MJ%t. 


hit retreat with the property or assistance 
Is obtained. Again, if the right of private 
defence, being in good faith exercised, is car- 
ried to excess, that is, beyond lawful limits, 
dien (Section 300, E.xception 2) culpable 
homicide is not murder, but a homicide of 
^e lesser degree. 

Further, when a man kills another under 
the influence of grave and sudden provoca- 
tion depriving him of self-control, then also 
the offence is not murder, but culpable ho- 
micide. 

There are, however, exceptions within 
exceptions, and these provisions are qua- 
lified by final reservations : provided that 
no more harm than is necessary is inflicted,'' 
** without any intention of doing more harm 
than is necessary for the purpose,” and so 
on. Now, I admit that, if we are to construe 
these provisions very strictly against a pri- 
soner — if we must consider that a man strug- 
gling with a powerful burglar must moder- 
ate his blow’s, and calculate them so as, if 
possible, not to kill, but only to stun him if 
we are to measure by secontls the time re- 
quired for deliberation — and if we are to re- 
fuse the benefit of the provision in favor of 
those acting under the excitement of pro- 
vocation to such extent as deprives them 
of self-control to the point of, as it were, 
temporar}* insanity — then, no doubt, reasons 
may be found (and, in my view, too frequent- 
ly are found) for throwing by far the greater 
proportion of these cases into the category 
of murder, contrary, as 1 think, to the general 
purview and spirit of the Code. I would, then, 
construe these provisions in a liberal spirit 
in favor of the prisoners. I would hold that, 
if a man in good faith acts for the protec- 
tion of his person and property and to 
stop a robber, be is not to be deprived 
of all benefit of the law because he bits 
somewhat too Ivard, provided always that a 
blow of some kind was really necessary* 
to effect the object in view. 

Further, if a man really acted under the 
excitement of provocation, I would give 
him the benefit of the mitigated Clause 
without requiring proof that he was 
literally transported beyond every possi- 
bility of control over his acts. 

In this case the prisoners may have car- 
ried the right of private defence and the 
duty of securing the thief a little too far ; 
but, on the double ground that they acted 
against the burglar under the excitement 
{d provocation, and that they in good faith 
acUxl jin defence of their property and to 
secure the burglar/ 1 bold tbt offence to be 


not murder, but culpable homicide. 1 would 
reduce the sentence* on Durwan Geer to 
twelve months', and on Surwan Geer to six 
months' rigorous imprisonment. As my co» 
leagues hold that the law binds them to 
convict for murder, and to pass the severe 
sentence prescribed, 1 hope that they will 
join me in recommending mitigation to hii 
Honor the Lieutenant-Governor.* 

A/acphfrsorit J, — 1 think it is quite clear 
that the prisoner has committed the offenca 
of murder. He did, and intended to do, far 
more harm to the deceased than was ncces»> 
sary for any purpose of defence, either of 
person or property. Therefore his case does 
not fall within Exception 2, Section 300 
of the Penal Code, and what he did can- 
not (with reference to Exception 4* Section 
99) be considered to have been done in the 
exercise of the right of private defence 
at all. The right of private defence is for 
protection, and not for punishment, and it is 
impossible to say that, in acting as he did, 
the prisoner acted merely for his own pro- 
tection. 

The case docs not fall within Exception 1, 
Section 3CX3, because there is nothing what- 
ever to shew that the prisoner caused the 
deceased’s death whilst deprived of the 
power of self-control. ( )n the contrary, it ap* 
pears on the evidence that the prisoner 
knew perfectly w’ell what he w'as about, 
and acted with deliberation. The kodalee 
with which the murder was committed 
w'as not a weapon lying immediately at 
hand, seized by the prisoner, and used in 
the heal of sudden passion. It was brought 
to him by his brother from another bouse 
or room by the prisoner's order and for the 
express piiqwscof killing the deceased, whom 
the prisoner had on the ground, and was 
holding there. 

In my opinion, the prisoner ought to be 
sentenced to transportation for life. 

The 28th April 1866. 

Present : 

The Hon'blc G. Campbell and A. G. 

Maepherson, Judges, 

Abetmeot of Grievons Hurt—Murdtr. 
Queen versus Goluck Chung snd others. 

Committed by the Officiating Joint Magis- 
trate ^ and tried by the Sessions Judge of 

• Not*. —T he Ueut«ii«nt-Goveriior subsequently com- 
mute the sentenee passed on Durwan Geer to one 
year’s rigt^roos haprisMmeiit, and that on Surwan Geer 
lo aS» m ikt e t rigotowa Mnpriaoweat.— Eoa. 
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Sylkett *vn a charge of culpable homicide 
amounting to murder. 

The prisoners havingr abetted an assault, and murder 
haviny^ been committed— H eld, under the peculiar 
cifcumutance of the case, that they were gmity of 
al^tment of jfricvnus hurt, and not abetment of murder. 

Campbell, J, — Upon the whole, I do not 
think that the appellants abetted Sheikh 
Khawuz with the knowledge that he was 
likely to commit murder, but only with the 
intention of assaulting the deceased, and with 
the knowledge that deceased might suffer 
grievous hurt. 1 would, therefore, alter the 
sentence passed on the appellants to that 
which I should deem proper on a conviction 
for abetting grievous hurt, under the circum- 
stances, viz., 3 years’ rigorous imprisonment. 

Maepherson, f . — 1 also think that these 
prisoners ought not to be convicted of mur- 
der, or to be sentenced for that offence. I 
am not satisfied that any of them struck 
the deceased as alleged in the evidence. The 
case against the prisoners seems to me to 
go no farther than that they went out to 
assist in beating the deceased. Intending 
to hurt him, they are, no doubt, liable for any 
hurt or even grievous hurl done him. But the 
killing the deceased in the manner in which 
he was killed by Khawuz went so far beyond 
the purpose for which these prisoners seem to 
have gone out, that 1 do not look upon the 
murder which he committed as an act done 
in furtherance of the common object. The 
act abetted was different from tlic act done, 
and the act done was not the probable con- 
.sequcncc of the abetment. 1 do not think that 
the prisoners knew that the hurt abeited was 
likely to cause death, or that they intended 
It to cause death. As the prisoners were 
abettors, and were present, 1 think ihev 
should be punished as for grie ous hurt. 1 
concur in the pro|)osed sentence of three 
years" rigorous imprisonment. 

The 30th April 1 866, 
present : 

Thq Hon"blc L. S. Jackson and F. A. Glover, 
fudges, 

Compcttsatioa (under Section 44, Code of CrinU- 
nal Procedure)— Damaget. 

Queen versus Barjoo Koormce and another. 
Committed by the foint Af agist rate, and tried 
hy the Sessions fudge of Gva, on a charge 
of grietmis hurt. 

The comprnwUton Awarded under Section 44 of the 
of Cnmintt Procedure to ihe person iniured in ' 
constderaftion of the lots which he h.m suSered^ com* 1 
spoindi to damae^es awerded in civil proeeadipfs. I 


We think the Judge's order is quite legaU 
The compensation awarded under Section 44 
of the Code of Criminal Procedure to the 
person injured in consideration of the loss 
which he has suffered corresponds to ** dam*^ 
ages awarded in civil proceedings. 

7 "he discretion allowed to the Judge 
very wide. 


The 7th May 1866. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Imprisonment (in default of fine)— Contempt 
(Refusal to answer public servant). 

Criminal Jurisdiction. 

Referred under Section of the Code of 

Criminal Procedure and Circular Order 

No. iS, dated i^th fuly. 

Queen versus Jogeshur Roy, 

Simple, and not rigorous, imprisonment can be in» 
flirted in default of payment of a fine imposed on an 
offender convicted under Section 1 70 of the Penal Code 
for refusal to answer a question demanded of him by a 
public servant on a subject on which he was legally 
bound to stale the truth. 

We are of opinion that the offence com* 
mitted by the accused comes under the pro* 
visions of Section 179 of the l*enal Codei 
the accused having refused to answer a ques- 
tion demanded of him by a public servant on 
a subject on which he was legally bound to 
state the truth. 

The Deputy Magistrate is clearly wrong 
in staling that he disposed of the case un* 
der Section 21, Act XX III. of 1861, as we 
find that he made over the accused for trial 
before himself in hi.s capacity of Deputy 
Magistrate, and punished him under Section 
228 of the Penal Code. 

The infliciion of rigorous imprisonment 
in default of payment of the fine was clearly 
illegal, and we accordingly order that simple 
be subsiiiuted for rigorous imprisonment. 

As the accused has been guilty of an 
offence under Section 1 79 of the Penal Code, 
and as the amount of fine is not excessive, 
and has been paid, we sec no reason to 
take fuither action in^ the matter. The 
Judge will be instructed accordingly. 
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The 7th May 1 866, 

Present: 

The Hon'ble \V. S. Seton-Karr and A. G. 

Macpherson, Judges, 

False eYideiice->CorroboratioQ. 

Queen versus Mohina Chunder Chuckerbutty. 

Committed by the Magisirate^ and tried by the 
Officiating Sessions Judge of Jessore, on a 
charge of fatse evidence. 

In a case of g'lving' false evidence* the strictest and 
most accurate proof is necessary, and the testimony of 
a single witness unsupported by corroborative evidence 
is insufficient for a conviction. 

\Ve think that on this record the convic- 
tion fpr giving false evidence is bad. The 
.false evidence with which the prisoner is 
charged is his having deposed, in the course 
of a suit in the Small Cause Court at Jes- 
«ore, that he had paid a certain sum of six 
rupees and nine annas to one Ruthcerain 
Nath, the prosecutor. On such a charge, we 
should have expected to find that the pro- 
secutor was asked expressly whether the 
prisoner did or did not pay him the rupees 
6-9 referred to ; yet no such question seems to 
have been asked, and there is no express 
denial by the prosecutor that he received 
that sum. It is true prosecutor swore that 
the receipt for rupees 6-9, purporting to be 
signed by him, which the prisoner produced, 
\s a forger}^ ; but its being a forger)' is not 
inconsistent with the possibility of the truth 
of the statement that the money was in fact 
paid. It is also true that, from the whole 
of the prosecutor’s evidence, an inference 
may be drawn that he meant to de{> 05 e tliat 
he never did receive the rupees 6-9 ; still, in 
a case of giving false evidence, tlie strictest 
;and most accurate proof is essential, and 
when the question Is as to an alleged pay- 
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ment as in the present instance, the Court 
ought to have put the question directly to 
the prosecutor in the express terras made 
use of by the prisoner in the Small Cause 
CourL 

Further, the testimony of a single witness, 
unsupported by corroborative evidence, is 
insufficient to convict a person charged with 
giving false evidence (see Reg. vs* Lall 
Chand Kowrah, 5 \V. R. C. R. 23). In the 
present case, the eviilence of the prosecutor 
is, in our opinion, wholly uncorroborated. 
The evidence of the two witnesses who 
say that the prifioner applied to them to 
give false cviilence in his behalf, to prove 
the receipt or the payment of the money, in 
the Small Cause Court, seems to us wholly 
worthless and unreliable. Then the ques- 
tion being whether ihe prisoner did or did 
not pay rupees 6-y to the prosecutor, we are 
at a loss to see how any corroboration of the 
prosecutor’s statement is to be found in evi- 
dence as to the mode in which the prosecu- 
tor usually keeps liis books or transacts his 
business. Finally, we sec no corroboration, 
to which we attach any weight, in the fact 
that, when taken beiore the Sessions Judge 
in order to be committed for trial for giving 
false evidence, the prisoner in general terms 
said he had comnhiied a fault, and prayed 
to be let off. W'e do not think that such 
I expressions, made use of under such circum- 
stances by a ])crson of the prisoner’s class, 
can in any degree be relied upon as proof 
of his being guilty of the offence with which 
he is charged. 

On the whole, we consider the conviction 
on the charge of giving false evidence is bad. 
Nevertheless, under Section 426 of the Code 
of Criminal Procedure, we shall not reverse 
or alter the finding or sentence of the 
Lower Court, because it appears to os that 
the prisoner might on the evidence - the testi- 
mony of one witness b^ing in law’ sufficient, 
and the Lower Court having accepted the evi- 
dence of the prosecutor as true — have been 
properly convicted of the offence of dis- 
honestly using as a genuine document the 
receipt which he knew, or had reason to be- 
lieve, to be a forged document (Section 471 
of the Penal Code). For this offence lie 
might have received a more severe sentence 
than that which has been pastfied upon him. 
And. as the accused lias not been prejudiccnl 
by the defect in the proceedings, we dismiss 
the appeal. 

The prisoner ought to have been charged 
with giving false evidence, and also under 

Section - 
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. 1 Wl.¥. The 9th May 1866. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges, 

Mtirdtf— Culpable Homkide net amoimtiftf to 
Murder. 

(Jueen versus Tcprah Fukccr and others. 

Committed by the Officiating Joint Magis- 
tratCy and tried by the Sessions Judge of 
RungporCy on a charge of griermus hurt, 

A per»on who beaU another brutally and continuously 
•o that the back of the victim ie reduced to a state of 
pulp, and yet studiously avoids brcakmgf a bone (the 
very fact of his taking' such a precaution evincing de> 
liberation), is guilty of murder or culpable homicide not 


was cruelly Is clear froni the evidence 
of the medical officer, who deposes that 
the cause of death was compression of the 
brain and injury to the spinal chord, the 
result of a severe beating on the back, most 
probably indicted with a bamboo/' The 
Civil Assistant Surgeon farther stated that 
“ the muscles of the back were reduced to a 
state of pulp, and were infiltrated with blood 
to below the knee. There was no rupture of 
the spleen or any other organ.’’ 

The Sessions Judge observes “ that it is 
true that th.* deceased was beaten in a 
* brutal ' manner, but there were no bones 
broken or any beating about the head ; nor 
was any dangerous weapon used, and from 
the marks being all over the back, it 
would seem that the accused did not intend 
to inflict any injuries on any known vital 
portion of the body ; and therefore I think 
that the intention to cause such bodily in- 
jury as was likely to cause death, or that a 
guilty knowledge that death was likely to 
ensue, cannot be imputed to the prisoner.*' 


amounting to murder, according as there may or may | 
not have been grave provocatioa. 

Thesk three prisoners have been convicted, 
by the Sessions Judge of Rung[>orc, of volun- 
tarily causing grievous hurt,” Section 325, 
Indian Penal C'odc. The sentence is five 
years’ rigorous imprisonment. We may ob- 
serve that the Assessors ac(|uiUed the prison- 
ers Churkotoo and Pelkoo. These prisoners 
were also discharged by the Joint Magistrate, 
but were subsequently committed under 
the orders of the Sessions Judge. The 
prisoner Tepnih Fukecr was committed on a 
charge of culpable homicide not amount- 
ing to murder, to which the Sessions Judge 
added the charge of voluntarily causing 
grievous hurl. 

We have considered the whole of the evi- 
dence. It appears clear that there was an 
tntrigue between the deceased and the wife 
Of the prisoner Tcprah F'ukeer. It is stated 
that this connection had been broken off, 
but are doubtful of the truth of tbus 
Mtetnent. This much is established by the 
evidence, that, on the night of the murder, 
die deceased went to the house of Tcprah 
Fukeer (he at the lime being absent) ; but 
tl^^her he w^ent there by assignation or 
edth a view, as stated by the wife of the 
UilKiner, to have forcible connection wkh 
ler, Is not so clear. That the deceased 


From this it would appear that, in the 
Judge’s opinion, a party who beats another 
brutally and continuously, so that the back 
of the victim is reduced to a state of pulp 
to below the knee, so long as he studiously 
avoids breaking a bone (and the very fact of 
his taking the precaution evinces delibera- 
tion), is not guilty of murder. We give 
the prisoner the benefit of the grave pro- 
vocation he received ; but, taking his own 
admission as disclosed in his statement 
before the joint Magistrate, we find that 
he was satisfied of the innocence of his wife 
on the night in question, and that no sexual 
intercourse had taken place on that oc- 
casion between her and the deceased. Ho 
also admits that he returned to the attack 
upon the deceased, and we find that he took 
undue advantage, and acted in a cruel and 
brutal manner. We therefore convict the 
prisoner Tcprah Fukeer of culpable homicide 
not amounting to murder. The sentence may 
stand. 

There is no evidence against the other 
prisoners beyond that of the wife of the 
prisoner Teprah Fukeer ; and, as her state- 
ments before the Joint Magistrate and the 
Sessions Judge differ widely, we do not think 
it would be safe to convict these prisoners. 
We therefore acquit them in concurrence 
with the opinions of the Assessors and joint 
Magiatnite, 
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' The 14th May 1866. 

Present : 

The Hon’ble L. S. Jackson and F. A. (j lo- 
ver, Judges, 

Diqittted posseMion>-Oral eTtdence* 

Miscellaneous case. 

Maharajah Ciobind Nauih Rai 
versus 

Rajah Anuiid Naiuh Rai. 

Oral evidence is the prinrip.*il matter u|K)n which 
Magistrates can proceed in determining a question of 
possession under the Code of Criminal Procedure. 

Wk are decidedly of opinion that the 
order of the Joint Mai^istrate in this case 
must be set aside. Being directed by this 
Court to hold an enquiry into the subject- 
matter under Section 31H of the Code of 
Criminal Procedure, the Joint Magistrate 
has confined himself to examining the docu- 
ments produced, and has refused to hear the 
witnesses whom the parties had in attend- 
ance. He justifies this refusal by the re- 
mark that “ to commence to lake oral evi- 
“ dence w'ould be to entitle each party to 
** bring hundreds and perhaps thousands of 
** witnesses on both side.s." U'hether the 
parties would or would not have brought 
hundreds or thousands of witnesses, they 
were entitled to have them heard ; and we 
cannot refrain from expressing our surprise 
that the Sessions Judge, in reviewing this 
decision, should obsen'e that *'ihc law does 
** not prescribe any particular form in which 
** the Magistrate, in cases of this kind, is to 
prosecute his enquiries. It simply says 
**the Magistrate shall call on all parties to 
-** sute their claims, and shall proceed to cn- 
*^qoire; but that enquiry', not being in any 
** way defined or limited, may be ati enquiry 
** based upon parol evidence or documentary 
evidence, as the me may be/' 


I Now, It i& quite manifest that documentary ,lhlk 
evidence would at the best be a most on* 
safe guide in efetermining a question of 
, possession. Both in cases under Act IV. of 
j 1840, and under the Sections of the Code of 
j Criminal Procedure which with certain 
! modifications continue a portion of that law» 
oral evidence always has been, and must bO, 
the principal matter upon which Magistrates 
can go. 

The Joint Magistrate's order is therefore 
set aside. We express no opinion upon the 
necessity for making this enquiry under 
Section 318. The enquiry has been ordered 
by competent authority, and must be carried 
out in a lawful manuer. 


The 17th May 1866. 

Present : 

'I'he Hon’blc F. B. Kemp, Judge, 

Plea of Intoxication. 

(^ueen versus Bodhee Khan. 

Committed by the Assistant Magistrate 0/ 

Aurungabad^ and tried by the Sessions 
I Judge of (iya, on a charge of grm^ons 
I hurt. 

I \'i»tutttary intnxiration ih not a valid plea for an 
I t>ffcnr<*. 

This is a very clear case. The prisoner 
wounded his uncle and another person with 
a .sword most severely. The two men were 
for a long lime in the hospital, and were 
for more than twenty days in severe bodily 
pain, unable to follow' their ordinary pur* 
suits. 

The prisoner pleads intoxication, but there 
is no proof of this plea ; and, if drunk at 
all, he was voluntarily drunk (Section $5 
of the Indian Penal Code). Taking the 
gravated circumstances of this case UUo cen« 
sideration, the sentence la not too severe. 

I reject the appeal, and confirm file obu- 
victioD. 

ni» 44 
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The 29th May 1866. 

Present : 

The Hon’ble Sir Barnes Peacock, A 7 ., Chief 
Justice, and the llon'ble F. B. Kemp, 
W. S. Seton-Karr, L. S. Jackson, and 
J. B. Pljear, Judges. 

Eridence (of accomplicee>~Corroboratton— 
Power of High Court (to set aside conviction 
, and order new trial for error or defect in sum- 
ming up). 

Criminal Appeal No. 75 of 1866. 

Klahec Buksh, Appellant. 

Alessrs. T. Barrow, R. T. Allan, R. K. 
Twidale, and C. Gregory, Baboo Roma- 
nath Bose. Moulrie Murhumut Hossein, 
and Moonshee Ameer AH for Appellant. 

A ronvirtit»n f<»nntl<*<l upon the iinrorr<>liorated cvi- 
dfnrr <»f one or more acrompHres alone is v.nlid in law. 

‘riic evidi'nrc of arrompllrcs should not be left to a 
Jury without «turh dirrrtions and <fbservations froni the ' 
)ud|;c‘ asi the eireunistances of the case may require. 

Improper advice ifivcn by tlu' Judf^'c* to the jury upon 
a question <»f fact, or the omission of the |udpre to cive 
that advice which a Jud(fe, in the exercise of a sound 
judicial discretion, ought to give the |tiry upon questions 
of fact, amounts to such an error in law in summing up 
as to justify the Hich Court, on appeal t»r revision, in 
netting aside a verdict of guilty. 

• 'I'hc posver of setting aside convictions, and ordering 
new trials for any error or defect in the summing up, 

• will by exercised by the High Court only when the ( 'outt 
'is satiafied that the arcuseu person has’been prejudiced 
thy the error or defect, or that a failure of justice has 

lieen iKcnsiuned thereby. 

, This case was referred lo a P'ull Bench by 
Jm/icfs L. S. Jaikson amt Gloier ivith 
the fd hiring order : 

Referring Order. — W'k arc of opinion that 
this conviction is bad in law, and should be 
-reversed. 

^ Tiic evidence against the prisoner was 
that of three approver witnesses, two of 
whom were professional dacoits under the 
surveillance of the Police, and over whose 
heads a fonner conviction for dacoity was 
pending. The evidence of ihe.se persons 
' was in no way corroborated, for the Telee, 

‘ who deposes that he sold the 2| seers of oil 
to Tauchcowree, Klahee Buksh 's servant, 
^ could not fix the date of the sale in any 
satisfactory manner, and, moreover, admitted 
^'that Pauchcowree used always to buy oil at 
bis shop in various <|uauttties, at intert^als 
, of three and four days. To this may be 
added that these approver witnesses never 
mentioned Klahee Buksh's name until the^ 


had been two days in the hands of the 
Police, and that it was from information 
received through Elahee Buksh that the 
first clue to the dacoity was obtained. 

The Judge ought to have directed the 
Jury that the evidence of approvers, and 
esi)ccially of such approvers, ought lo be 
received with great caution, and that under 
no circumstances would it be legally suffi- 
cient evidence unless it were in some way or 
other corroborated ; and he ought further to 
have told them that it was not corroborated 
in any way. Instead of thus directing the 
Jury, the Judge simply left it to them to 
decide whether the approvers were speaking 
the truth or not. 

This misdirection we consider to have 
been an error of law, the result of which 
has been to convict Elahee Buksh on what is 
not legal evidence. 

We think, therefore, that the finding and 
sentence should be reversed, and the pri- 
soner released. 

But it has been brought to our notice that 
there are conflicting decisions on the point, 
and ihar a Divisional Bench of this Court 
have ruled in the ca«e of the Queen versus 
Godai Raout (V. Weekly Reporter, page 
n) that a Jury may convict upon the evi- 
dence of an accomplice, though not corro- 
borated so as to show the pri.soncr's p)ariici- 
palion in the offence. 

'Fhey also ruled that Section 28 of Act 
II. of 1855 did not apply to Mofussil 
Courts. 

And another Divisional Bench, con- 
sisting of three Judges, ruled. Queen versus 
Dwarka (V. Weekly Reporter, page 18), 
that the uncorroborated tesiimony of an ac- 
complice w.is not sufficient for conviction. 

It has, moreover, it appears, since been 
laid down by a Full Bench of this Court 
(yih February' 1S66, Reg. versus Lalchand 
Kaora, V. Weekly Reporter, page 20) that 
Section 28. Act il. of 1855, refers to all 
Courts, Mofussil included. 

Under these circumstances, we are not, 
we conceive, at libeity to pass final orders 
in this case until the point in question, viz., 
whether or no the uncorroborated evidence 
of an accomplice is legally sufficient for con- 
viction, be settled authoritatively, and we 
accordingly direct that this case be laid 
before a Full Bench of this Court for the 
purjKtse. As the prisoner Klahee Buksh is 
under seniencc of transportation, the Ses- 
sions Judge will be directed to suspend the 
execution of his sentence until the result of 
this reference be known* 
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The opinion of ihe Full Bench will be 
asked on these )>oints : Jirsi^ whether a con- 
viction can be had on the uncorroborated 
evidence of one or more accomplices ? 

Setond , — If not, what is the nature of the 
corroboration required ? 

Peacock y C\ J. (Kemp and Pheat\ JJ-y 
concurring), ~\ am of opinion that a con- 
viction upon the uncorroborated iesliinon\ 
of an accomplice is legal. I his is not new 
law. nor founded ujron a new principle. 

The point wa^ tiecided in Kiiglaiul as fur 
back as the loih December 1662, after con- 
ference with all the Judges. I 

Several cases to that effect are cited bv .Sir ; 
Matthew Hale in his “ Pleas of the C'rcwn,” ■ 
Vol. I., j)p. 303-304. He, however, remark.s : j 
** Yet, though such a party is adinis>ible as . 
*‘a witness in law, the credilulity of his tes- ■ 
timony is to he left to the jur\ : and truly j 
“ it would he hard to take away the life of j 
any person upon such a w it ness that ' 
“swears to save his own, and \ct conicsselh ' 
“ himself guilt) of so great a crime, unless ^ 
“ there he very considerable circuniMances ' 
“which may give the greater credit to what , 
“ he swears." 

^ In the King r.y. Attwood. i Leach s Oowri 
Cases, p. 4O4, wliicli In a leading case upon : 
the subject, two j»risoners were convicietl of 
highwa\ robbery upon the uncorroborated 
evidence of an accomplice as to their identity. 
The ciuesiion was referred for the opinion of 
the twelve judges, who were unanimously of . 
opinion that an accomplice alone is a com- 
petent witness : and it the Jur\’, weighing 
the probability of his testimony, think him 
worthy of hehcl, a conviction supjioricd b) 
such testimony alone is fierfectly legal. " ■ 
In sentencing the pri-onei&, Mr. justice 
Huller made the following reinHiks : 

“ Prisoner.s, U)U were convicted of a 
“highway robbeiv at the la.st summer As- 
“ sizes at Bridgewater. The material cir- , 
“ cumstance.s of the trial w'cre these, d he 
“ prosecutor gave in evidence that lie was i 
“ robbed by three men on the day laid in 
“ the indictment, mentioning the conver- . 
“ sation that passed during the robbery, and | 
“ proving all the facts that are necessary in 
law to constitute that offence ; but as it j 
“ was dark, he could not swear to the person ; 
“ bv whom it was committed. The accom- 1 
“ plice was then called, who swore that he ! 
“ and you had, in company of each other, * 
*. robber)', and he mcniioned 

“ an the iircmnsiances that passed^ which ; 
* exactly corr es ponded with those which the j 
^prosecutor had he/ore related, Ou the* 


I “testimony of these two witnesses, the Jury* 
“ found you guilty ; but on a doubt arising 
“ in my mind res|>ecting the propriety 
“ this conviction, 1 thought It proper to refer 
•• your case to the consicieralion of the tw^elve 
“ Judges. Mv doubt was whether the cvi*. 
“ dence of an accomplice, uncontirmed by any 
“other cvUlence that could materially affect 
“ the case, was sutlicieiii to warrant a convic- 
“ lion : and the judges arc unanimously of 
! “ opinion that an accomplice alone is a com- 
I “ peteiii witness, ami that, if a )ury, weigh- 
“ ing the probahiiiiN of his testimony* lliink 
“ him woiihy of belief, a conviction supported 
“ b\ >uch lesiimon) alone i.s perfectly legal, 

“ I'ho distinction between the iompetency 
“ anti the credit of a witnes.s has been 
“ long settled. It a question be made 

“ re.speciing his tompetency^ the decision 
“ of that (juestion is the exclusive pro» 

“\iiKe of the judge; but if the ground 
“of the objection go to his endit only, 

“ Iiis tesliinon) !nu.st be received «ind left 
“with the Jury, under stuh dirations 

"'and ob,\erraiions from the Comt a^ 

"the t irtumsiames of the case may lequire, 
“to say whether they think it sunicientK 
“ credible to guide their dot ision on the 
“ case. An accomplice, therefore, being a 
“tompeteiii witness, and the jury in the 
“ present case having thought him woriliy 
“of credit, the vcitiicl of guilty which ha.s 
“ been found is stridly legal, tliough found 
“on the testimony of the accomplice onlv. ' 
His Loidship then jiasscd sentence of death 
upon the prisoners, but intimated that it 
was his iiiieniion to recommend them to 
mercy. 

In the case of the King vs, Jones, 2 
Campheli’s Keports 131, Ixird Kllenborough 
says : “ No one can seriously doubt that a 
conviciion is legal, iliough it proceed ui>on 
“ the evidence of an accomplice only, judges, 

“ 111 their discreiion, will advise a Jury 
“ not to believe an accomplice, unless he 
“ is confirmed, or only in so far 
“ he is confirmed ; but, if he is believed, 

“ his testimony is unquestionably sufficient 
“ to e.stablish the facts which he deposes : 

“ it is allowed that he is a competent witness, 

“ and the consequence is inevitable that, if 
“credit is given 10 his evidence, it requires 
“ no couhrmation from another witness, 

“ Within a few years, a case was referred to 
“ the twelve Judges where four men were con- 
“ vicicd of a burglary ufion the evidence of 
“an accomjdicc who received no confirma- 
“ lion concerning any of the facts which 
** proved the crimtnalUy of one of the 
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•^prifonent; but the Judges were unan!- 
** moissly of opinion that the conviction as 
•• to all the four was legal, and upon that 
** opinion they all suffered the penalty of 
** the law. Strange notions upon this subject 
** have lately got abroad, and I have thought 
** it necessary to say so much for the purpose 
** of correcting them.*' 

See the King versus Durham and another, 
loach's Crown Cases 478. 

At the Old Bailey Sessions, 1 784, Smith and 
Davies were tried for robbing Hunter. During 
the night the prosecutor was attacked by four 
ruffians whose persons he was unable to 
identify, but during the scuffie he had torn 
a piece of the coat which one of tliein had 
on, who, on being discovered by these means, 
turned King's evidence, and implicated the 
two prisoners. But the C'ourt, aliliough it 
was admitted as an established rule of law 
that the uncorroborated testimony of an ac- 
complice is legal evidence, thought it too 
dangerous to suffer a conviction to lake 
place under such unsupported testimony, and 
ih^^risoncrs were acquitted. 

Tnc law, as above laid down, that a con- 
viction is legal, though supporteii by the un- 
corroborated evidence of an accomplice, has 
been admitted by Lord Denman In Rex i^ersi/s 
Hastings and another, Carrington and Payne's 
Heports 15a; by Baron Alderson in Rex 
versus Wilkes, 7 Carrington and Payne’s 
He^iorts 171 ; and by many other learned and 
eminent judges ; and it was so ruled by tiie 
Court oi Criminal Appeal in Rex versus 
Stubbs, 25 I Jiw Journal Reports, .Magistrates' 
Cases, page 16. The law of England, there- 
fore, upon this subject is beyond (ioubt. 

The Law of America is the same, and in 
that country, where in most of the States new 
trials are granted in criminal cases, new 
triah have been refused even when tiic 
verdicts were obtained upon the uncorrobo- 
rated evidence of an accomplice. The cases 
upon the subject are collected in Wharton’s 
Cfrimlnal law of the United States of America, 
page 366. It does not appear that, in the 
cases m which new trials were refused, the 
*Judge who tried the case had omitted to 
make such observations to the Jury, with 
tthttnee to the evidence of die accomplices, 
as the circumstances required. But in civil 
cases it is clear that both In that country 
and in Enghund a new trial wiH be granted 
where, from the absence of proper instruct 
rions from riie Judge, the Jury fall into 
im error. Formerly, the rule was that the 
commisrion oi » crime did render 
a witness Incompetent, but pcrscms coRvhHed 


of treason, felony, or certain other crimes^ wer 
rendered incompetent by conviction. Th< 
incom[)etency created by conviction was re< 
moved in England by Act of Parliament, anc 
was subsequently removed here by Act XlX 
of 1837, by which it was enacted that n 
person sliall, by reason of a conviction for an^ 
offence whatever, be incompetent to k 
a witness in any stage of a cause, civil c 
criminal, or before any Court in the terri* 
lories of the East India Compwmy. 

It was contended, in the course of argu 
ment in the present case, that in India th 
rule of evidence in the Mofussil is differec 
from the law of England with respect to th 
j legality of convicting upon the uncorrobc 
j rated evidence of an accomplice, 
i If there had been a long uniform cours 
of decisions in the late Sudder Court that th 
uncorroborated evidence of an accompllc 
I was insufficient in law for the conviction 
of a prisoner, we should have been disj>08e 
to bow to those decisions, and to act upo 
the rule “ s/itre tieefsis.'* 

Ono ca.se only was cited in which 

Judge of the Sodde 
7 N,/an.ut K.,,o.t.s, h 

, did not think it leg? 

I to convict u|>on such evidence. There ma 
j be other cases to the same effect. But iher 
i is no uniform current of decisions wdiic 
would justify us in holding that the la 
in this respect in the Mofussil was differcr 
from the established law of England, an 
! from that which was administered in th 
late Supreme C'ourt, and is now' administe 
’ e<l by this Court in the exercise of Or 
ginal Criminal Jurisdiction. It would re 
quire a uniform train of decisions to justif 
us in holding that the f^ivv of Evidence t 
be administered by the Court upon such 
point as this is different in the exercise c 
the Ap|>eUate Criminal jurisdiction froi 
that which is acted upon in the exercise c 
Original jurisdiction. 

When called upon to give effect to partici 
lar expressions which have been made use c 
by the Judges of the late Sudder Court wit 
; regard to the rules of evidence, we mui 
; bear in mind tliat, up to a very recent perioc 
, wlien trial by Jui\ was established in cerlai 
; districts, it was the province of the Sesslor 
: judges, and of the judges of the la 
S^idder Court, to determine questions of fa< 

I as well as questions of law in criminal caser 
j and that, in dealing with such cases, it vr 
not very frequently necessary to determtn 
^ whether the evidence of a particular 
.ness w*as. insufficient in law to instilv 
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convictton, or merely insufficient to induce j 
them, as judges of fact, to declare that a [ 
prisoner was guilty. There is a wide dis- i 
tinction, however, between disbelieving evi- j 
dence and determining that it is not legally j 
sufficient if believed ; but this distinction is I 
not always sufficiently adverted to by Courts 
which are judges of fact as well as of law. 

Act II. of 1855, Section 28, was referred to 
by the appellant’s pleader, by whom the case 
was very well argued, and it was contended 
that that Act rendered corroboration necessary. 
Upon that point, it is sufficient to say that it 
was not the intention of the Act to render 
inadmissible any evidence, which, but lor 
the Act, would have been admissible 
Section 58); nor was it intended to lessen the 
legal effect of any such evidence. I 

We have, therefore, no hesitation in answer- j 
ing the hrst (question in the affinnaiive, and j 
declaring that a conviction may be legally • 
had on the uncorroborated evidence of one j 
or more accomplices. 

It is unnecessary, as regards this pan of 
the case, to answer the second question. 

Holding that the Judge was not bound to , 
direct the Jury that the evidence was not ; 
legally sufficient for a conviction, we shall ! 
probably mislead if we do not go on to | 
consider whether there was any error or 
defect in the summing up which constitutes i 
a valid ground of appeal. 'Fhe question of , 
misdirection is raised by the Judge.s who ; 
referred the case, and is, I think, substanti- , 
ally before us, and ought to be considered, | 
although there is no specific question as to ‘ 
whether there was a misdirection or not. | 
1 proceed, therefore, to consider whether J 
there is any ground for setting aside the . 
conviction upon the ground of error in the 
summing up. 

In the case of Kcgina rj. Farler, 8 Car- 
rington and Payne’s Rejwns, page 108, a 
very ieanted and eminent Judge, than , 
w^hom no one was i»eUcr able to deal with 
evidence, and to determine the degree of i 
credibility to which particular witnesses were ' 
entitled' 1 mean the late Ixjrd Abiiiger — 
in summing up the case to the jur)\ made the 
following remarks: **l am strongly inclined 
** to think that you will not consider the < 
corroboration in this case sufficient. No one 
can hear the case without entertaining a 
** suspicion of the prisoners’ guilt ; but the 
** rules of law must be applied to all men 
** alike. It is a practice, which deserves all 
•*the reverence of law, for Judges uniform- 
If to tell Juries that they ought not to 
.«« I>ay any re^p^ tg the testUnony of an 


** accomplice unless he is corroborated in 
** some material circumstance. In my opi* 
nion, that corroboration ought to consist 
'' of some circumstance that affects the klen- 
“ lity of the parly accused. 

A man who has been guilty of a crime 
** himself will always be able to relate the 
facts of the case, and if the confirmation 
“ be only on the truth of that histoiy' with- 
“ out identifying the persons, that Is really 
“ no corroboration at all. If a man w’ere to 
** break open a house and put a knife to 
“ your throat, and steal your pro|ierty, H 
“ would he no corroboration of an accoin- 
“ plice that he had stated all the facts cor- 
*• redly — that he had described how the 
person did put a knife to your throat, and 
'* did steal the property, it would not at all 
“ lend to show that the party accused parti- 
“ cipated in it. Here you find that the pri- 
“ soner and his a«. complice are seen together 
** at the house of the landlord. Now, look at 
“ his evidence. If they were seen together 
“ under circumstances that were extraordi- 
nary, and where the prisoner was not likely 
** to be unless there were concert, it migl:R 
“ be something. Hul he Iincs within one 
“ hundred and lifly yards, and there is nothing 
extraordinary in his being there ; and he 
“ left when they were shutting up the 
“ house. Therefore it is perfectly natural 
“ that he should have been there, and left 
“ when he did. The single circumstance is, 
“ that the prisoner was seen in a house 
“ which he frequents, where he may be seen 
once or twice a week ; and there the case 
** ends againi^t him. All the rest depends uj>on 
“ the evidence of the accomjdice. The dan- 
ger i.s that, w hen a man is fixed, and know's 
that his ow n guilt is detected, he may 
purchase impunity by falsely accusing 
** others. I would suggest to you that the 
** circumstances arc too slight to justify you 
“ in acting on this evidence.”. The prisoner 
was accordingly acquitted. 

In Rex Vi^rsus Wilkes and Kd wards, 7 
Carrington and Payne’s Re|>oris, page 272, a 
similar rule was laid tiown by Baron Aider- 
son in a case of sheep-stealing. He said : 
“ I'here is a great difference between con- 
hrmations to the circumstances of the 
“ felony and those which apply to the tndr- 
** viduals charged : the former only prove 
“ that the accomplice was present at the 
commission of the offence ; the latter show 
** that the prisoner was connected with it. 

This distinction ought always to be at- 
** tended to. ” In .-umming up, the learned 
Judge, said j The oonffripatson pi the . sit- 
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** complice as to the commission of the 
** felony is really no confirmation at all, be- 
** cause it would be a confirmation as much 
** If the accusation were against you and me, 
** as it would be as to those ]>risoners who 
** are now upon their trial. The confirmation 
** which I always advise Juries to require is 
** the confirmation of the accomplice in some 
“ fact which goes to fix the guilt on the 
particular person charged. You may le- 
gaily convict on the evidence of an accom- 
** plicc only if you can safely rely on his lesti- 
mony ; but 1 advise Juries never to act 
** on the evidence of an accomplice, unless 
“ he is confirmed as to the particular person 
** who is charged with the offence. With 
** respect to the prisoner Kdwards, it is 
“ proved that meat of a similar kind was 
“ found in his bouse. The meat cannot 
** be identified, but it is similar ; that is, 
“ therefore, some confirmation of tlie accom- 
plice as to Kdwards more than any one 
** else. It is also proved that the skin was 
" found in a whirley hole : that is no con 
“firmalion, because it does not affect the 
prisoners more than it affects any other 
** person. With respect to the prisoner 
** Wilkes, it is proved by the witness Meek 
** that the prisoner Wilkes told him nearly 
the same story as the accomplice has told 
“ you to-day. If you believe that witness, 
there is confirmation of the accomplice 
as to the prisoner Wilkes : you will say 
** whether, with these confirmations, you 
** believe the accomplice or not. If you 
“ think that his evidence is not sufli- 
ciently confirmed as to one of the prisoners, 
you will acquit that* one ; if you think 
“ he is confirmed as to neither, you will 
“ acquit both ; if you think he is confirmed 
“ as to both, you will find both guilty.” 

The Jur)» found both prisoners guilty. 

In the case of Rex vs, Stubbs, in the 
Court of Criminal Ap(>cal above referred to. 
Mr. Baron Parke said : ‘'My practice has 
** always been to tell the lury not to con- 
“ vict the prisoner unless the evidence of 
the accomplice is confinned, not only as 
to the circumstances of the crime, but 
*• also as to the person of the prisoner and 
Creswell, J., added: You may take it for 
** granted that the accomplice was at the 
“ cointntttal of the offence, and may be 
corrol>orated as to the facts ; but that has 
♦* no tendency to shew that the |>arties ac- 
cused were there.’' Chief Justice Jervis 
la the same case remarked : There is 
another point to be noticed. Wltcn an 
^ accomplice speaks as to the guilt of three 
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prisoners, and his testimony is confirmed 
as to two of them only, it is proper^ I 
“ think, for the Judge to advise the Jury that 
it is not safe to act on his testimony as to 
“ the third person in respect of whom he i.s 
not confirmed, for the accomplice may 
“ s]>eak truly as to all the facts of the case, 
and at the same time in his evidence sub- 
stitute the third person for himself in his 
" narrative of the case.” In Rex vs. Merries 
and another, 7 Carrington and Payne's 
Reports, 270, on an indictment against A 
as principal and B as receiver, where the 
evidence of an accomplice was corroborated 
as to A, but not as to B, Baron Alderson 
thought it was not sufficient as to B, 

Conflicting opinions have been expressed 
as to w'hether, in a case in which an accom- 
plice accuses two persons, and is corroborated 
as to one, but not as to the other, a Jury 
ought to be advised to acquit the one as to 
whom there is no corroboration. The opi- 
nion expressed by Chief Justice Jervis in 
Rex vs, Stubbs, as above mentioned, appears 
to be the correct one ; for nothing is more 
easy than for an accomplice to accuse an 
innocent person in order to get off his real 
companion in guilt, and to attribute to the 
person falsely accused acts which were really 
committed by the guilty companion. 

In the present case, two accomplices gave 
evidence against Klahee Buksh ; but that does 
not seem to carry the case much farther. 

In Rex 7 's. Koakes, in which two accom- 
plices spoke distinctly as to the prisoner, 
Liltledale, J., told the Jury that, if their 
statements were the only evidence, he could 
not advise them to convict the prisoner ; that 
it was not usual to convict on the evidence 
of one accomplice without confirmation ; and 
that, in his opinion, it made no difference 
whether the evidence was that of one ac- 
complice only, or of more than one. This, as 
a general rule, is correct, for otherwise tw'O 
companions in guilt might get off by confess- 
ing and falsely accusing two innocent per- 
sons. But if two or three persons should be 
apprehended at different places, at long dis- 
tance's from each other, and should each confess 
and give a similar account as to the persons 
associated with them in a particular dac<Mty, 
the statement of each, if made under such 
circumstances as not to raise a presumption 
of collusion, might be proved in corroboration 
of his evidence; such statement being ad- 
missible as corrolx>raiive evidence under 
Act II. of 1855, Section 31. The evidence of 
the several accomplices so corroborated might 
be sufficient to satisfy a Juiyi although the 
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evidence of one of them alone could not 
have been safely acted upon. These are 
matters to which the attention of a Jurj* 
ought, under all circumstances, to be speci- 
ally directed, with proper remarks from the 
presiding Judge, according to the rule laid 
down by Mr. Justice Buller in the case al- 
ready cited. 

The danger of acting upon the evidence 
of an accomplice, who is admitted to give 
evidence for the Crown, arises, not merely from 
the fact of his having committed a crime for 
that would go to the credit of every wit- 
ness w'ho liad recently committed or been 
convicted of a crime -but from the fact of 
his giving his evidence under the hope or ex- 
pectation of pardon, and of his obtaining 
immunity from punishment if his evidence 
be believed. 

Suppose two gentlemen of previously 
undoubted honor and good character should , 
in a moment of irritation, not amounting 
in law’ to provocation, get out of a dak 
carriage, and thrash the coachman or syce 
for not giving them a good horse suppose 
the man should die, and that both slioulcl be 
convicted of culpable homicide. Would 
any one say that either of them would be 
so wholly unworth) of credit as witnesses 
in any other case, that a Jur) ought to be 
advised not to act upon his testimony ex- 
cept so far as it was corroborated ? 

If he would not, after conviction, be 
unworthy of credit if called upon to give 
evidence against a stranger for another 
offence, w’hy should he be unworthy of 
credit before conviction against his own 
companion and friend if compelled to give 
evidence against his will ? Suppose that, im- 
mediately after the commission of the offence, 
one should be apprehende<l and the other 
should escape without being identified with 
siifBcient certainty for conviction — suppose 
that the one who escaped should be appre- 
hended and brought to trial, and that the one 
who had been apprehended in the fust in- 
stance should be called as a witness against 
his will, and, being compelled to give evidence 
(as he might be under Act II. of 1855, Sec- 
tion 32), .should identify his com(>anion — 
would any Judge, in the exercise of a sound 
judicial discretion, feel him.self bound to tell 
a Jury that, because the witness was an ac- 
complice, it w’ould be dangerous to act upon 
his evidence alone uncorroborated ? 

When the Judges speak of the danger of 
acting upon the uncorroborated evidence of 
accomplices, they refer to the evidence of 
; jccomplices who are adiniued as evidence for 


the Crow n, in the hope or expectation of a Volt 
pardon. 

If, in such a case, the accomplices admitted 
to give evidence act fairlv and openl)’, and 
discover the whole truth, though, according 
to the law of England, they are not, ex- 
cept in certain cases for which special pro- 
vision is made by Statute, entitled a$ of right 
to pardon, yet the usage, the lenity, and the 
practice of the C'ourt is to slop the prosecu- 
tion against them, and they have an equit- 
able title to a recommendation to the mercy 
of the ('rown iCowper’s Reports 334). 

The origin of the practice of admitting 
accomplices to give evidence for the C'rown 
without approvement is explained by I^ord 
Mansfield in Rex vs, Rudd (Cowper’s He- 
I ports 334, 335). He there says 
! “ A person desiring to he an approver 

“must be one indhted for the offence, and 
“ in custody on that indictment. He must 
“ confc.ss himself guilty of the offence, and 
“ desire to accuse his accomplices. He must 
“ likewi.se, ii{K)n oath, discover, not only the 
• jiariiuilar offence for which he is indicted, 

“ but all treasons and felonies which ht 
“ knoivs 0/ ; an<l after all this, it is in the 
“ di.scretion of the Court whether they will 
“ assign him a Coroner, and admit him to be 
“ an approver or not ; for, if on his confession 
“ it appears that he is a principal, and tempt- 
“ ed the others, the Court may refuse and 

reject him as an approver. When he is 
“ admitted as such, it must appear that what 
“ he has discovered is true, and that he has 
“ discovered the whole truth. For this pur- 
“ pose, the Coroner puls his apj)eal into form ; 

“ and when the prisoner returns into Court, 

“ he must repeat his appeal without any help 
“ from the Court or from any l>y$tander. 

“ And the law is so nice that, if he vary in 
“ a single circumstance, the whole falls to 
“ the ground, and he is condemned to be 
“ hanged. If he fail in the color of a horse, 

“or in circumstances of time, so rigorous is 
“ the law that he is condemned to be hanged ; 

“ much more if he fails in cssen ials. The 
“ same consequences follow if he does not 
“ discover the whole truth ; and in all these 
“ cases the approver is convicted on his owm 
“ confession. \See this doctrine more at large 
“ in Hale’s Pleas of the Crowm, Vol. II., pages 
“ 226 to 236 ; Siauns. Pleas of the Crown, 

“ lib. 2, c. 52 to c. 58, 3 Insti. 129). A further 
“ rigorous circumstance is, that it is neces- 
“ sary to the approver's own safety that the 
“ Jury should believe him, for if the partners 
“in his crime are not convicted, the ap- 
“ prover himself is executed* 
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*^GreAt inconvenience arose out of this 
practice of approvement. No doubt, if it 
♦*was not absolutely necessary for the exe- 
“ cutton of the law against notorious offend- 
** ers that accomplices would be received 
as witne.sseK, the practice is liable to many 
** objections. And, though under this prac- 
*Mice they are clearly competent witnesses, 
“ their single testimony alone is seldom of 
sufficient weight with a Jury to convict 
“ the offender, it being so strong a tempta- 
** tion to a man to commit perjur)' if by ac- 
casing another he can escape himself.' 

** Let us see what has come in the room 
** of this practice of approvement — a kind of 
** Aape that accomplices who behave fairly, 
‘‘and disclose the whole truth, and bring 
“ others to justice, should themselves escape 
“punishment, and be pardoned. This is in 
“ the nature of a recommendation to mercy. 
“ But no authority is given to a justice 
“of the Peace to pardon an offender, and 
“ to tell him he shall be a witness against 
“ others. The accomplice is not assured 
“of his pardon, but he gives his evidence 
“ in vinculis, in custody ; and it depends on 
“ the title he has from his behaviour whether 
“ he shall be pardoned or executed,” 

Sir Matthew Hale, speaking of approve- 
ment, says : “ This course of admitting ap- 
“ provers has long been disused, and the truth 
“ is that more mischief hath come to good 
“ men by this kind of approvements by false 
“ accusations of des|)enite villains than 
“ benefit to the public by the discovery and 
“ conWciing of the real offenders ; jailors, 
“ for their own profits, often constraining pri- 
“ soners to affect honest men, and therefore 
“ provision has been made against it.” {See 
1 Hale's Pleas of the Crown 226.) 

The modem practice of admitting accom- 
plices to give e\idencc under a hope of 
pardon, though not so dangerous as the 
old practice of approvement, would still be 
attended with the greatest danger, but for 
the aafeguard which has to some extent 
been provided by the practice of the Judges 
In recommending juries not to act upon such 
evidence without requiring corroboration as 
to the Identity of the person accused. 

The danger of acting upon the uncorrobo- 
nded evidence of accomplices is at least as 
gl^t here as It w‘ould be in England, for here, 
the accomplices arc not actually 
pdjdoned before they give evidence. 

England, by con^ssing and giving evi« 
donee, they acquire an enquitable right to a 
'nNxsMBiendation for the mercy of the Crown. 
Here the MagUtrate Is merdl^ audloriied 


Code of Criminal 
Procedure, Sections 
209, 2ii. 


Criminal Cases, 6th 
Edition, page 126. 


to tender a pardon; and, if it appear to 
the Court of Session at the time of trial, 
or to the High Court as a Court of Rfder- 
ence, that the person who has accepted 
the offer of pardon has not conformed to 
the conditions under which the pardon was 
tendered, either by concealing anything 
essential, or by giving false evidence 
or information, it is competent to the 
Court to direct the com* 
mitment of such person 
for trial for the offence 
in respect of which the 
pardon was tendered. 

The witness, therefore, does not give his 
evidence under an absolute certainty of 
immunity. 

In Scotland the law is different. There, as 
remarked by Mr. Alison, 
Alison’s Practice of it is established that, 
tho CZrinitnftl of 4 -V\a 

Scotland 453, cited mere fact of 

by Mr. Roscoe, DU calling the Socius as 
gest of Kyicicnce in a witness, the prose* 
“ cutor debars himself from 
“ all right to molest him 
“ for the future with relation to the same 
“ offence. This is always explained by the 
“ presiding judge to the witness as soon as 
he appears, and consequently he gives his 
“ testimony under a feeling of absolute 
“ security as to the effect which it may have 
“ upon himself. This privilege is absolutely 
and aUogelher independent of the preva* 
“ rication or unwillingness w'ith which the 
“witness may give his testimony. Justice 
“ may indeed be often defeated by a wit- 
“ ness retracting his previous disclosures, 
“ or refusing to make any confession after 
“ he is pul into the witness-box ; but it 
“ would he much more put in hazard if the 
“ witness were sensible that his future 
“ safety depended on the extent to which 
“ he spoke against his associate at the bar.” 

It is quite as necessary here as it is in 
England, if not more so, that the evidence 
of accomplices should not he left to a Jury 
without such directions and ohservations 
from the j udge as the circumstance# of the 
case may require. 

The question is, whether the omission of 
the presiding Judge, on a trial in the Mo* 
fussil, to make such ohservations, is not sudi 
an error in his summing up as to justify the 
Court, on appeal or revision, in setting ande 
a verdict of guilty. 

It has b^n said by a learned avdior, 
speaking of the adminhi* 
tration dt Civil Jwsdoe 
hi' Et^huMl, that, la 


Staride on Evi- 
dtfice» p«fe 472. 
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‘Mhe practice for the Juilgc at Nisi Prins» shall form pan of (he record.” There can VW. 
not only to slate to (he Jury all the evi> be no doubt that that Section requires the 
dence that has been given, but to com- judge to sum up properly, and there would 
“ ment on its bearing and weight, and to be very great danger in holding that there is 
“ state the legal rules u{)on the subject and no remedy by appeal against a verdict of 
“their application to the particular case, guilty, if it appears clearly to the High 
“and even to advise them as to the verdict Court that a failure of justice has been caused 
“they should give, so that it may accord by improper advice upon a <]uestion of 
“ with his view of the law and with fact, or by an omission to give that advice 
“ justice. which a judge, in the exercise of a .sound 

He proceeds : “ Indeed, without this as- judicial tliscretion, ought to give upon ques-> 

“ sislance from the Judge, few Juries would, tions of fact, or as to the degree of credit to 
“ in a contested case, be able to come to an be given to particular witnesses. 

“ unanimous opinion, being frequently left It appears to me that it amounts to an 
“ in a state of great perplexity by the error in law in the summing up, wliich, on 
“ influence of the speeches of the contending appeal, is a ground for setting aside the ver- 
“ leaders. diet, subject, however, to the limitation pro- 

“The accur.icy of the summing up of the viderl by the ('ode of ('liininal Procedure in 
“ ‘S therefore of the very utmost Sections 43^ and 42b, r/c.. that the Appellate 

“importance, because if the Jury, after (.ouri is satisfied iliai the accused pt*rson has 
“ hearing the evitience and the powerful been prcjmlicod by the error or defect, anil 
“ arguments which probably have been urgetl that a failure of justice has been occasioned 
“ in favor of quite opposite views of the thereby, 

“question, W'cre entirely left to decide for It wa.s saiil by ( hief Justice d'Indal, in I)a- 
“ themselves, without an impartial direction vidson r\r. Sianlex. 2 Manning and (irangcr’s 
“ as to what just and legal weight ought to Reports, p. 72H, that “ it is no objec tion that 
“be attached to this or to that \iew of the “a Judge lets the Jury know the impres- 
“ case, it would be diflicidt, if not iinpratli- “ sion whicdi the evidence has matle upon 
“cable, for them to come to a just conclii- ** bis own mind, and that, at all events, the 
“ sion ; and hence, in ilie administration of “ parly objecting to sue h a course should 
“civil justice, it is incumbent on the Judge “ 4iow that the impression entertained 
“correctly to state the law upon the case, “by the judge was not justified by the 
“as well as the e\ideiice ami ilic bt-arings “evidence:' and it lias been alre.ady 
“ of the latter. .shown that it is the practice of Judges in 

If the above remarks as to the impiac tica- 1 ‘Jigl.ind to advise Juries not to couxii t 
bilily of Juries coining to a just conclusKjn merely upcm tln‘ nm orroboraled eviilcncc of 
are correct as regards the admini.straiion of an accomplice, 

civil justice in Kngland, they are still more If a ludge in a criminal trial in the Mo- 
so as regards the admini.straiion of criminal fussil w’ere to tell the Jury that in his opi- 
justice in the Mofussil, where trial by Jury nion the e\idcnc<‘ was .sufficient to ju.stify 
is in its infancy, and where the persons of them in finding the prisoner guilty, in a case 
whom Juries are generally composed arc in which, if the Judge had l>een (i>ing the 
nece.ssarily more dependent upon the Judge case with the aiil of Assessors, the High 
than they are in Kngland for sound and (/ouri won hi, on appeal, have reveiscd his 
proper advice and assistance as regards the judgment if upon the same evidence he had 
degree of weight which may be fairly and convicted the jirisoner, I have no doubt that 
safely attached to^ the testimony of parti- the C*ourt ought on appeal to set a.side a ver- 
cular witnesses. 7 'he Jury, it is true, are not diet of guilty found liy the Jury, notwith- 
legally bound to act upon the advice or standing the ad\ice was merely as to the 
recommendation of the Judge, as there is weight of eviilente. 

no appeal from a verdict of acquittal or from So, if a Judge, in.stead of advising a Jury 
a verdict of guilty uj)on a mere matter of not to convict upon the mere uncorroborated 
^ evidence of an accomplice, were to advise 

By Section 379 of the Code of Criminal them to convict upon such evidence, or were 
Procedure, it is enacted that, in a trial by to tell them that the uncorroborated evi- 
Jury, the Judge will sum up the evidence dence of an accomplice given under a tender 
on both sides, and the Jury* shall then deliver of pardon was admissible, and that it was 
their finding upon the charge, and “ a state- for them alone to form their opinion upon it, 
ment of the Judge's direction to the Jurj* that a conviction founded upon such evi- 

dr. 45. 
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dence would be legal, and that such evidence 
without corroboration might be acted upon 
with as much safety as that of any other 
witness, I think the error in the direction 
would form a good ground of appeal. 

Now, there are errors of omission as well 
as errors of commission, and 1 have no 
doubt that it would form a good ground of 
appeal against a verdict of guilty if a Judge 
were to call the attention of a Jury to all 
the evidence against the prisoner, and to 
omit altogether to allude or call attention to 
the evidence in his favor. By such a sum- 
ming up, the Judge would not comply with the 
requirement of the Code of Procedure, and 
a verdict founded upon such a summing up 
ought, I think, to be set aside if the ("ourl 
should be of opinion that the evidence was 
not sufficient to justify a conviction. I put 
the case merely to try the principle. It ap- 
pears to me that such an omission, or an omis- 
sion to follow a jjractice which is universally 
adopted by the Judges in Kngland, and 
Is described by Lorcl Abinger to be “a 
** practice which deserves all the reverence 
** of law/’ would be a ground of appeal 
against a conviction upon a verdict of guilty 
based upon such evidence alone, and founded 
bv a Jury upon such a summing up. So 
also I think it would be error in a summing 
up if a Judge, after pointing out the danger 
of acting upon the uncorroborated evidence 
of an accomplice, were to tell the Jury that 
the evidence of the accomplice was cor- 
roborated by evideticc of a fact which 
did not amount to any corroboration 
at all. When J.ord Kllenborough said, 
** Judges in their discretion will advise a 
“ Jury not to believe the evidence of an ac- 
complice unless he Is confirmed, or only so 
** far as he is confirmed,'' he must have in- 
tended that it was their duty to do so. 

Discretion, " says Lord Mansfield, “ when 
** applied to a Court of Justice, means sound 
discretion guided by law. It must be 
governed by rule, not bv humour. It 
must not be arbiirar>% vague, and fanciful, 
^ but legal and regular. 

But, although 1 am of opinion that the I.e- 
gialature intended that the Sudder Court 
should have the power of setting aside a 
verdict of guilty pronounced by a Jury 
upon an erioneous or defective summing 
up of the evidence by the presiding Judge, 
yet 1 think that it was not their intention 
that a verdict of guilty should be set aside 
^ which there Is a defective 

or OTOneoos summing up. It was their 
Intentiott to provide protection for the in- 


nocent, but not chances of escape for the 
guilty. The power, therefore, of reversing 
a finding or of setting aside a trial was 
carefully guarded by Sections 426 and 
439 of the Code of Criminal Procedure, 
by which it was enacted that no 
finding or sentence passed by a Court of 
competent jurisdiction shall be reversed or 
“ altered, on appeal or revision, on account of 
“ any error or defect cither in the charge or 
“ in the proceedings on the trial, unless in the 
“judgment of the Appellate Court the ac- 
“ cused person shall have been preju- 
“ diced by such error or defect /’ and 
that “ no trial held in any Criminal Court 
“ shall be set aside, and no judgment 
“ passed by any Oiminal Court shall be 
“ reversed, either on appeal or otherwise, for 
“ any irregularity in the proceedings of the 
“ trial, unless such irregularity have occa- 
“ sioned a failure of justice.” 

The Code of Criminal Procedure provides 
that, if a person be convicted on a trial by 
Jury, the appeal shall be admissible only 
upon a matter of law. But it certainly is not 
against the principle, or even the letter of 
the Code, that the C'ourt should have power 
to set aside a verdict of guilty for an insuffi- 
cient or defective summing up of the evi- 
dence in a case in which, in their judg- 
ment, the verdict is not warranted by the 
evidence. 

If a verdict and conviction could not 
under such circumstances be set aside, 
trial by Jury in the Courts of Session in 
this country would be fraught with the 
most dangerous consequences. On the other 
hand, if every convict, against whom a verdict 
of guilty is pronounced by a Jury, has a 
right to have that verdict set aside upon 
appeal, and to obtain his discharge whenever 
it can be showm that the presiding Judge has 
not properly directed the Jury as to the 
degree of weight which ought to be given to 
particular eviilence, a wide door would be 
thrown open for the escape of guilty men, 
and the due administration of the criminal 
law of this country would be placed in the 
greatest jeopardy in those districts to which 
trial by jury has been extended. A verdict 
of acquittal by a Jur}* cannot be reversed, 
and ample protection is afforded to prisoners 
by allowing the High Court to reverse a 
verdict of guilty for any error or defect in 
the summing up, whenever the Court is of 
opinion that a failure of justice has been 
thereby occasioned. 

It has been suggested that the wofd 
“ reverse ” means to change to the contrafy, 
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and that to reverse a verdict of guilty is to 
change it into a verdict of not guilty; and 
that, although the Court, as a Court of 
Revision, may grant a new trial, as a Court 
of Appeal it has not power to do so. 

But 1 am of opinion that the word ‘‘re- 
verse is not used in so restricted a sense. 
The word “ reverse " in Sections 419 and 426 
is applicable not merely to findings or verdicts, 
but also to sentences ; and in Section 439 the 
same word is used with refereiue to judg- 
ments only. But if the vor<l “reverse,** 
when applied to a verdict, means to “ change 
or turn into the contrary,” it must also mean 
the same when applied to judgments or sen- 
tences. Thus, a judgment of conviction 
must be turned into a judgment of acquittal. 
Section 420 shows that such was not the 
meaning of the word when applied to sen- 
tences, even if without that Section it would 
have been p^issiblc to put such a construction 
U{>on it. 

The Court, upon revision, may grant a 
new trial. But the person 

Section 405. convicted cannot obtain a 
revision as a matter of right. 

I think that the C ourt has as great a power 
in this respect on appeal as it has on revi- 
sion, and that it may set aside a verdict of 
guilty and a conviction founded upon it for 
any error in law, such as a misdirection of the 
Judge in point of law, or an error or defect in 
the summing up of the evidence, or the 
improper rejection or admission of evidence, 
provided the Court is of opinion that the 
person convicted has been prejudiced by the 
error or defect, and that a failure of justice 
has been occasioned thereby. I am of 
opinion that the word reverse '* is used in its 
legal sense, and means to make void, to .set 
aside, or annul. 

The Legislature, when giving a power to 
a Court of Revision to order a new' trial, 
may have thought it necessary to do so by 
express w^ords, as a Court of Revision may 
act of its own motion and without any ap- 
plication or consent of the person convicted. 
But an appeal must be ])referred by the 
person convicted, and it seems to follow that, 
if he asks to have a finding and conviction 
set aside for error in law, he cannot set up 
that conviction in bar of a second trial. 

That was the principle acted upon by 
the Judges in America, who held that a 
new trial might be granted in cases of felony 
notwithstanding the words in the constitu- 
tion, ‘‘Nor shall any person be subject for 
** the same offence to be twice put in jeo- 
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interpreted by Mr. Justice Story to mean 
that “ no person shall be tried a second lime 
for the same offence where a verdict has 
“ l)een given by a Jury.” ** I am aw^are,*' 
said Mr. justice Kane, “ that one of the most 
“ eminent of our Jurists, Mr. Justice Story, 
“ has found an inhibition in the constitution 
“ against the grant of new' trials in cases in- 
“ volving jeopardy of life. But I cannot 
“ realize the correctness of the interpretation 
“ which, anxious to secure a citizen against 
“ the injustice of a second conviction, re- 
“ quires him to suffer under the injustice of 
“ the first. C?erlainly I would not subject 
“ the prisoner to a second trial without his 
“ consent. If, being capitally convicted, he 
“ elects to undergo the sentence, it may be 
“ his right. When, liowever, he asks a 
“ second trial, it is to release himself from 
“ the jco])ardy in which he is already, and 
“ it is no new jeopardy that he encounters 
“ when his prayer is granted, but the same 
“ divested of the imminent certainty of its 
“ fatal issue.” 

The same distinction was noticed by other 
Judges between jeopardy incurred with the 
consent of a prisoner, and jeopardy incurred 
wiilioul that consent. 

If a new trial may be granted for error in 
law by a Couii of Revision, even without the 
prisoners consent, can it be doubted that 
the same ( ourt, as a Court of Api>eal, may 
grant a new trial when an appeal is preferred 
by a prisoner against a verdict and convic- 
tion ? 

It appears to me that, in all cases in which 
a finding of guilty is set aside upon appeal, 
the Court, if it considers it necessary, may 
order a new' trial. 

In srtme case.s it may be necessary : for 
example, where evidence is improperly re- 
jected, or where, for other reasons, the Ap- 
pellate Court i.s unable to form a correct 
opinion as to the guilt or innocence of the 
appellants. But when the finding and con- 
viction are objected to upon the ground that 
the Judge did not properly direct the Jury 
as to the degree of weiglit which ought to 
l)e given to the evidence, it appears to me 
that this Court, sitting as an Appellate 
Court, is not necessarily bound to send the 
case back for a new trial. If the Court are of 
opinion that the evidence could not, in any 
proper view of the case, support a con^ 
viction, it would be worse than useless to 
send the case back for a new trial in order 
that a Jury might have the oiiportunily of 
convicting upon such evidence under a proper 

ftiimminfT nn. 
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Seciion 419 of the Code of Criminal Pro- 
cedure allows the Appellate Court to alter 
or reverse the finding. It does not compel 
them to send the case back for a new trial 
in cases in wdiich they see that it is useless, 
and may be injurious to do so. Regard for 
the prosecutor and witnesses forbids it ; the 
prisoner is amply protected by the .Section 
which prohibits an a])peal from a judgment 
of accjuitial, and a failure of jusiite is suOi- 
cicnlly guarded against by allowing the 
Court to order a new trial whenever, upon 
appeal, they are satisfied that there has been 
a failure of justice. It would tend to de- 
feat, and not to promote, justice, if a verdict of 
guilty were set aside, and a new tiial granted, 
for a defective summing up with reference 
to the weight of evidence in a case in which 
the High Court would, upon the evidence 
given on the trial, have adirined a conviction, 
if, instead of a trial by Jury, ihe trial had 
been before a Judge and Asscs.sors. In de- 
termining whether the verdict ought to be 
set aside, and a new trial granted for a de- 
fective summing up of the esideme, it 
appears to me that the (picstion to be 
considered is not wlielhcr, upon a ])roper 
summing up of the whole e\idence. 
u Jury might possibly give a dilYcreni 
verdict, but whether the iegiiiinaie effect 
of the evidence would reejuire a dif- 
ferent verdict. If the evidence is such 
that the High C'ourl would have atlirmed the 
conviction if the trial ha<l been before a 
Judge and Assessors, I think that they ought 
not to set aside a verdia of guilty found bv 
a Jury merely because the Judge lias not, in 
summing up, given projier caution or advice 
to the Jury as to the weight which ihev 
might properly give 10 the evidence. If the 
verdict is set asiile for such a cause upon the 
ground that the error of ilie Judge has causotl 
a failure of justice, and that the prisoner has 
been prejudiced thereby, it may be necessary 
in some cases to grant a new trial. But if 
the Court is satisfied that a failure of justice 
has been caused, ami Unit the eviilence is 
"wholly insuftkient to support any conviction 
against the prisoner, ami would, upon the 
same evidence, have rc\erse<l a conviction, 
If the case had been tried without the imer- 
veniion of a Jury, there is no necessity, and 
1 ^ink it would be improper, to grant a new' 
^lak In such a case, the Court, having set 
aside the verdict, may order the prisoner to 
be discharged. 

In the case under considertuioii. the ap- 
j>ellant was convicteci and sentenced for the 
crime of dacoity. 'Fhe Jiulgc told the jun- 


that the prisoners might be divided into four 
classes : ist, Elahee Buksh (the appellant), 
Pauchcovvree, and Baratec, charged with 
abetment, and against the first and last of 
whom the tendency of the evidence is to 
show that the dacoity originated ivith them; 
2ndt the Ghazeepore men, w'ho came down 
to commit the dacoity. As to these, he says : 
“ The second set, the Gazeeporc men, are 
“ charged with actually committing the da- 
coity, and the evidence goes to shew that 
“ Chukowrec (ioindah, Bahadoor (ioindah, 
and Elahee Biik.sh (the appellant), also 
“ went with the gang.*’ 

'J'he statements “ that the tendency of ihe 
“ evidence was to show' that the dacoity 
“ originated with " Elahee Buksh, the ap- 
i pellant, and others, and that the evidence 
“ went to sliow that Elahee Buksh went 
I “ with the gang who were charged w'ith the 
I “ actual commission of the dacoity.” w'ould 
fairly lead to the inference that the evidence 
was such upon which ICIahee Buksh might 
be safely convicted of dacoity and also of 
abetment of dacoity, and the Jury found him 
guilty of those offences. So far from cau- 
tioning the Jury against convicting the ap- 
pellant upon the mereevidenceof accomplices, 
unless tlicy should find it corroborated as 
it related io him, he substantially told them 
that the evidence went to show that the 
appellant was guilty. 

Having made the remarks to which 1 have 
before alluded, the Sessions Judge concluded 
by saying: b.lahee lluksh's statement 

“ has been already recapitulated : his de- 
“ fence is that the charge was made against 
“ him out of sjiitc, because he was the person 
“ through w horn the dacoity was traced out. 
“ I'his is undoubtedly true. It is for you 
** to say wliclher the confessing (joindahs” 
(/. f*., the accomplice*!) “ are really speaking 
“ ilie truth in iinj>licaiing Elahee Buksh, or 
“ whether this was done out of revenge.” 

The Judge did not oven tell the Jury that 
the accomplices were giving their evidence 
under a lender of pardon, or explain to them 
the position in which the witne.sses were 
placed, and the danger of acting upon their 
evidence, unless they should rind that it 
was corroborated. The witnesses were men 
whose evidence was of a dangerous charac- 
ter. They were not merely accomplices giv- 
ing evidence under a tender of pardon ; they 
were men who had been previously convict- 
ed of dacoity, and had been pardoned for 
the purpose of giving evidence against other 
dacoits, and were ket)t in the pay of Govern* 
nicnt under the surveillance of die police 
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Even then, according to their own evidence, 
they were planning and concocting fresh dacoi- 
ties, and, having evaded the surveillance under 
which they were kept, abetted the dacoity 
in question ; and then again, for the sake of 
saving themselves, turneil round and accused 
others of being their associates in the new 
crime. Yet the attention of the Jury was 
not prominently tlirected to the fact, as it 
ought to have been, by the Judge in his 
summing up, nor did he point out to them the 
danger of acting upon the nncorrohoraied evi- 
dence of accomj)lices in general, or of such 
desperate and abandoned characters as Shun- 
kcr and Soondur in particular. 

I have read the eviilcnce in the present 
case, and 1 agree with the J\idges of the 
Division Ilench by whom this case was re- 
ferred, that the evidence of the accomplices 
was not corroborated by the Teiee, who dcpostal 
that he sold 2 \ seers of oil to Pauchcowree, 
the servant of Klahee lUiksh. the prisoner. 
The circumstance was not an unusual one, 
nor was it more unnatural than the tact | 
commented upon by Lord Abinger in Kegina 
vs, Farler, above cited, that the accomplice 
and the prisoner were drinking logciiier at 
a public house commonly frequented l>\ the 
prisoner, and that they left together on the 
night in question when the house was shut 
up. 

Ikil there was in this case, as it ap)»ears 
to me, a strong piece of conoboraiivc cir- 
cumstantial evidence against the prisoner 
Klahee lluksh, Isrcc Singh. Inspector of 
Police, llankiporc. staged that he got in- 
formation on the iSih September at i i v. m. 
from Klahee Iluksb, the prisoner, that a 
dacoity at Alurngungc had been comniji(c<l 
by the appro%crs and Shtihohad umi 

(ihazerpot f anti that iomt’ the 

properly taas with ihe appittvers, and some 
had been sold to Kamsaha^c Sonar, who 
W’as about to melt it down, and he suggested 
the propriety of an instant search. 

The witness was not cross-examined 
by Klahee Biiksb, nor does the fact of 
his having slated to the wiine.ss that 
some Shahabad and tihazeepore dainits 
were parties to the dacoity at a time when, 
if his story is correct, his knowledge of 
the fact is not accounted for or explained, 
seem to have been pressed or used as evidence 
against him. The evidence of the Inspector 
is, therefore, the more worthy of credit. 

If Klahee Buksh’s story is true, and he 
was not a party to, or an abettor of, the dacoi- 
ly, how did he know that some (Ihazecpore 
clacotts were parties to it, or that .some of 


the property remained with the Goindahs ? VW. ifi 
rhe offence was committed on Saturday 
night, and Klahee Buk.sh s statement, if the 
evidence of the Inspector is accurate and to 
be believed, was made on Monday night 
at 1 1 p. M., before any search had been made, 
or the police had had any communication 
with the Goindahs. 

Klahee Buk.«;h in his defence statoil that 
he made scciel enquiriis which led to the 
belief that the projieny had been sold to 
Hamsahave Son,u . but no evidence was given 
on his behalf to show from whom ho made 
the en(|ni?ics, or how. at the lime when he 
gave information to the police, ho know that 
part of the property was with tin* ( ioindahs, or 
that some (ihazooporo tlacoiis had been con- 
cerned in the r('hbcry. 

The witness Nusccbiin. who was a<lmilted 
to give cviiiencc under a tender of pardon, 
was not an accomplici* in the dacoity. She 
appears to have received a portion of the 
property knowing it to liavo been r)htained 
by dacoity. But she lived with Soondur 
(ioindah ;\'> his wife, and wa.s probably a.s 
imtrustwoi'tln as if she had actually been 
! hi> wih‘, or as an actual accomplice in llic 
dacoity. She sa\s that Klahc‘o Buksh came 
on the ,Sunda\ to divide the stolen projicrty, 
and that he brought the scales. In this 
respect, if true, she corroborates Soondur 
and Sunker, It appears that the (Joindahs 
were arrested and taken to the (^)uartcr- 
guard before an\ of the accomplices confess- 
ed. and that the women were taken to the 
j 'rhannah. If, after the arrest, and before 
the confession, Nnscebun had no means 
of communicating with Sunker or Soon- 
ilm, or <;f hc*aring their confession before 
.sJjc was examined and gave: her evi- 
dence. ih»; fact of her corroborating the 
evidence of the oihet accomplices w'iihout 
knowing what they stated, and without com- 
munication with them, is a .strong fact to be 
I taken into consirleraiion. 1 do not think 
I that there is much weight in the fact that 
the accomplices did not mention Klahee 
Buk.sh's name at first. I'hcy did not confess 
when they were first arrested : as soon 
as thev ccjnfcsscd, they implicated Klahee 
Buk.sh' 

The ca.se should be returned to the Divi- 
sion Bench with an expression of the opi- 
j nion of the Full Bench — 
j I. That a conviction founded upon the 
! uncorrolxiraicd evidence of one or more 
! accomplice or accomplices alone is valid in 
law. 
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a. That, for the reasons above stated, 
there was error in law in the summing up 
of the evidence, which would warrant the 
Court in setting aside the verdict of guilty 
If the Court is satisfied that the prisoner was 
rejudiced by the error, and that there has 
een a failure of justice. 

3. That the verdict and conviction ought 
not to be set aside if the Court be of 
opinion that the verdict was warranted by 
the evidence, and that upon that evidence 
they would have upheld the conviction on 
appeal if the trial had been by the Judge 
with the aid of Assessors, instead of by 
Jury. 

1 should observe that, in his evidence before 
the Magistrate, the Inspector of Police. Isree 
Singh, did not say that Klahec lluksh, the 
appellant, informed him that some Gliazeepore 
men were concerned in the dacoity. Nor did 
the woman Nuscebiin mention the fact of 
Klahee Huksh’s bringing the scales. It may 
be that the Judges, who referred this case, if 
they set aside the conviction, may consider a 
new trial necessary to test, by further exami- 
nation, the accuracy of that portion of the 
evidence to which I have referred, and which, 
if accurate, tends to corroborate the evi- 
dence of the accomplices against the appel- 
lant. 

■Whatever may be the result of this case, 
il appears to me that a copy of the dejHjsi- 
tions ought to be scat to the Ideuleimnl-Go- 
vernor of Bengal. The accomplices who 
gave evidence are convicteil dacoits in the 
pay of (iovernmenl, I'hese men and the 
other Goindahs who were convicted, though 
suj)posed to be under proper surveillance, 
were, according to the evidence of the ac- 
complices. engaged in abetting and plan- 
ning fresh dacoities. To keep a number of 
such men together in the pay of Govern- 
ment appears to me to be most dangerous, 
even when they are under the strictest sur- 
veillance : but to leave them under such a 
lax inspection as that which appears to have 
been exercised in the present case seems 
to be little short of keeping up. at the public 
expense, a nest of dacoits, a harbour for 
men of the most abandoned, depraved, and 
dangerous character, and a place for the 
ixx;:e|>tion of stolen property. 

It appears to me that the attention of his 
Honor the Ueutenant-Goveraor should be 
called to the lax and insufliclent manner in 
which the sur\'eillance appears to hav'c been 
jp^ormed by those who were entrusted 
with the dutv. 


Selon-Karry J, — I have previously read 
the exposition of the law by the learned 
Chief Justice with that attention which its 
full and exhaustive nature merits. 

There appears, from this and from other 
cases, to have existed some slight doubts 
amongst us as to how' the evidence of an ac* 
complice or of two accomplices should be 
treated, and as to whether a conviction is 
legal and ought to be afiirmed, if founded on 
such evidence alone and uncorroborated, I 
have now, after full consideration, arrived, 
substantially, at most of the same conclusions 
as the Chief Justice. I may observe, how- 
ever, that, on such questions, we do quite 
right to search for information, guidance, and 
aid in the decisions of the highest judicial 
authorities in England, as well as in Ame- 
rican law'-books. But, as was remarked by 
Mr. Justice Campbell in a late case, I may 
take the liberty of doubting whether the dicta 
of English Law. or even the most elaborate 
English decisions, arc imperatively to rule 
us on all points in the discharge of the Ap- 
pellate Criminal Jurisdiction of this High 
Court. It is almost superfluous to observe 
that we deal here with a slate of society very 
different from any European society, and w’e 
must apply the law' either of particular 
Statutes, or that which is best suited to the 
people. We are not necessarily to be guided 
i)y English Law on all points. The substan- 
tive criminal law of the Penal Code is un- 
questionably different from English criminal 
law. On the other hand, I would observe 
that the utmost that the old Sudcler decisions 
establish, is, to iny thinking, that it w^as a 
rule of practice rather than an established 
rule of law with Sudder Judges not to con- 
vict on the uncorroborated testimony of ac- 
complices. In this country such a rule may, 
practically, in many cases, be a sound rule, 
though it is easy to conceive some cases in 
which there could be no reason why a con- 
viction should not ensue on the uncorrobo- 
rated evidence of an accomplice. I think it 
unnecessar)', after the citation of so many 
high authorities by the Chief Justice, after bis 
full statement of the particular case before us, 
and after his general remarks, wdth many of 
which I entirely agree, to do more than stale 
my own conclusions. I irusf that the law 
on tills important subject may henceforth 
be. In a great measure, settled. Some of 
the cases quoted, especially that in which 
Lord Abinger delivered judgment, were 
referred to by me on a very recent occa- 
sion. 

Tie con*>ider*t»o« ihi»n wMrh t H’ • 
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given to this subject, has enabled me to ar- 
rive at the following conclusions : — 

I. A conviction upon the uncorroborated 
evidence of an accomplice is legal ; and fail- 
ure in corroboration of the same is not a 
ground for refusing to convict or for re- 
versal of conviction. 

a. Judges, for all that, ought to be most 
careful in this country to direct Juries that 
the evidence of accomplices should be re- 
ceived with caution, and that, if possible, cor- 
roboration should be retjuired. 'Fhe extent of 
such corroboration should be matter for the 
Jury. In cases tried by Assessors and open 
to appeal on the facts, the Judge should him - 1 
self, 1 think, act on the same principle. | 

3. A new trial can be granted, if neces- 
sary, by a Ikjnch of the High Court silting 
as well in appeal as on revision. In a late 
case, Mr. Justice Kemp and myself, in this 
view, ordered a new trial on an appeal from 
a conviction by a Jury. 

4. in the case now referred to us, the 
failure of the Judge to direct the particular 
attention of the Jury to the nature of the 
evidence of the accomplices, did amount to 
an error in law ; and the Divisional Hcnch 
may deal with the ca.se accordingly. 

5. C onvictions ought not to be reversed, 
nor should new trials be granted, unless the 
accused has been really f^rejudiced within the 
meaning and scope of Section 426 of the 
Code of Criminal Procedure. 

Jackson, J. -l^pon the pure legal point 
before us, 1 agree in the conclusions at 
which the Chief Justice has arrived, and 
generally in the reasons which he has staled. 

1 think it must be atlmiUed that a con- 
viction by a Jury upon the uncorroborated 
testimony of an accomplice i.s good in law - 

ist. Because the accomplice is a com- 
petent witness even though he may have been 
previously convicted of an offence (Act XIX. 
of 1837) ; and because (Act II. of 1855, Sec- 
tion 28) a single witness (if entitled to full 
credit) is sufficient (except in ca,ses of 
treason) to prove any fact, unless there 
be a rule or practice in our Courts that re- 
quires corroborative evidence in support of 
his testimony. 

:tnd. Because cases are conceivable in 
which the accomplice would be thoroughly 
credible. 

^rd. Because there is no such establish- 
ed rule or practice as is referred to in the 
latter part of the Section just cited. 

There can be no doubt that the Chief 
Justice has indicated how it is that we have 
so such rule. This came about, first, be- 


cause for many years exclusively, and until 
quite recent times in a large prot>ort!on of 
cases, the procedure in criminal trials was 
governed by Mahomedan Law, and the 
rules taken from that law and applied to 
particular cases were never accurately de- 
fined and laid down for general adoption. 
Second^ because the finality of the verdict 
of a Jury has only arisen under the Code 
of Criminal Procedure ; and the Judges of 
the late Sndder ('oim or Nizanuu .\dawlut, 
being supreme Judges of fact as well as 
of law in criminal trials, were not under 
the necessity of di.scrimiuating between what 
was legally Insufficient and what their judg- 
ment refused to accept. 

This being so, in the vacancy, its it were, 
of any rule u{)on the subject, we ought pro- 
bably to adopt, on the Appellate Side of 
this Court, the same principles of evidence 
which are recognized in the exercise of 
(Original Jurlsditlion. At any rate, we are not 
at liberty to adopt any principle of e.\clusi(m 
which is not admitted there, and has not the 
sanction of ancient practice in the late Niza- 
nuU Adawlut. And thus, although 1 should 
fully adhere, as a Judge of fact, to the prin- 
ciple which 1 staled in the case of Dwarka 
(who was tried by a judge with As-sessors), 
and which in that case had the concurrence 
of my learned brothers Kemi> and Selon-Karr 
(5 Weekly Reporter, page iH), yet, as matter 
of law, I am bound to say that a conviction 
by a Jury founded upon the evidence of an 
accomplice without corroboration is not in- 
valid. 

But, before the Jury can deliver any find- 
ing upon a charge, they must have the evi- 
dence on both .sides summed up to them by 
the Judge, and this function, also called hia 
“direction to the Jury” (Section 379, Code 
of Criminal Procedure), must be fully, dis- 
creetly, and conscientiously performed. A 
statement of the direction is to form part of 
the record, and a rciK>rt of it forms part of 
the matter for this Court's consideration 
when it acts as a Court of Revision. 

There can I>e no doubt but that an erro- 
neous direction to the Jury (where such direc- 
tion has caused a failure of justice) is a ground 
for setting aside the verdict, and for either 
discharging the prisoner or ordering a new 
trial as the circumstances of the case may re- 
quire. And I am not acquainted with any 
kind of error which is more important in 
criminal trials than a direction which mis- 
leads or omits to guide the Jury as to the 
nature or the weight of evidence. 
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I thmk it immaterial, for the purposes of 
the present decision, whether the word 

reverse ” in the 419th iirnl 42oih Sections of 
the Criminal Procedure Code means simfdy 
to ‘‘turn to the contrary ' as in the natural 
tense, or to “ make void, ” which is no doubt 
a Ic^^al interpretation, as convictions before 
a Jury can only come up in appeal to this 
(‘curt, as this Court under its i)Owers of re- 
vision can order a new trial, and can 
exert those powers upon hearing an appeal 
as well as on other occasions. 

llpon the duty of a Judge in summing 
up, 1 need not add anything to what has 
been said by the Chief Justice. 

Put upon the necessity for that duty 
being carefully perforrnc<l, and upon the 
special danger of relying on ai>j)rovers* testi- 
mony in this country, I think it right to 
say that whicli iny ollicial experience has 
suggesteti. 

It is not too much to say lliat Native 
Juries in the Mofus.sil are generally quite 
incajKible of appreciating evidence, unaided, 
when the (|ue.slion before them is at all 
critical. On the one hand, tliey readily, and 
even greedily, listen to positive assertions 
regarding the guilt or innocence of the i)ri- 
soiicr, trcqucmly witliout di.scriminaling 
between that which the witness declares of 
his own knowledge, and that which is pure 
hearsay. On the other haml, they commonly 
disregard circtun.staniial evident e, though 
it he of the strongest and most trustworthy 
character. And though it may come out 
in cross-examination that the statement is 
hearsay, though it may even he apparent 
at once, and the Mords miglit he taken down, 
yet they have been heard by the Jury, and 
the impression is made. And though the 
facts which constitute circumstantial evi- 
dence be well put together, and their effect 
be obvious to the trained judicial mind, 
they will seem of little importance to the 
ignorant Juror. 

With these proclivities, the Native Juror 
plainly stands in need of intelligent guivlance, 
and, without that guidance, will, in ditlicuU 
cases, often go entirely wrong. It is re- 
markable, too, as it is notorious, that the 
Jurors are, as a rule, decidedly less intelli- 
gent, as well as less instructed, than the 
persons employed as Assessors in criminal 
trials ; and yet. by a strange anomaly of 
modem law, the verdict of the ignorant, 
inexperienced, unsworn Juiy* is final upon 
facts; while, upon facts,' not only are the 
Assessors over-ruled by the Judge, but the 


opinion of Judge and Assessors together 
may be set aside by the Appellate Court. 

And then as to testimony, 1 feel bound 
to say, after many years of conversance with 
Courts of Justice in India, that veracity is not 
regarded in this country as it is in the countries 
of Western ICurope. Whether this be due to 
wilful falsehood, to imperfect memory, to 
inexact conditions of mind, to fear, or to all 
these causes comhiiietl, I am not called upon 
at pre.sent to enquire. 1 need only say that 
the care with which witnesses must be 
watched, and the deductions which have to 
he made from their credit, are much greater 
than in England. 

It must in fairness he remembered that, 
as witne.sses. we have to do, almost uni- 
versally, with the meaner classes ; that 
the respectable Native avoids being made 
a witness as w'e should shun the small-pox ; 
and that witnesses, therefore, are scarcely a 
fair sample of the population. 

Kilt the fact remains; and when the witness 
is, moreover, a person stained, by his owm 
confes.sion, with the commission of atrocious 
crimes- most of all. when, to the desperate 
rnflianism of the dacoil, he adds the depravity 
of the retained approver can the unsup- 
ported word of such a person he a safe ground 
on which to convict any prisoner ? 

1 need not say that this (and not the 
unlucky gentleman who in a moment of 
iriiiation has committed an act of violence) 
is the kind of appro\cr or accomplice whom 
we have in view when we speak of approver's 
tcsliinonx . I'he other case is of extremely 
rare occurrence - this of every day. 

Now, when, in the course of a long trial, 
in which many persons are on their defence, 
there is against pariicnlar prisoners only the 
kind of evidence we are speaking of, and 
the Judge, in his direction, instead of point- 
ing out the defect, and warning the Jury 
against the danger, actually throws a veil 
over that nakedness, and disguises the 
danger by the use of general words to the 
effect that “ the tendency of the evidence is 
to establish the prisoner's guilt ’ — in such a 
case, can it he doubted that the ]udge has 
greatly miscarried, that the Jury have been 
wrongly directed, and that the prisoner has 
been seriously prejudiced ? 1 think not, 

and I am sure that the nature of both 
witness and Juror, the finality of and 
absence of sanction 10 the verdict, make it 
even more incumbent on the Judge in this 
country than it is in England, to perform 
with care and fidelity the office of direction^ 
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I have heard it said that, if the Jury go 
wrong, it does not very greatly matter — the 
prisoner can be pardoned. No doubt he cun, 
and there may be persons so constituted as to 
find this a satisfactory assurance. It is not 
so to me. No doubt, after an improper con- 
viction has taken place — when the matter 
can be properly represented through the 
proper channel - \vhe?i the heail of tlio ( io- 
vcrninent can be communicated with at Dar- 
jeeling or at Simla- the convict may, after 
weeks or months of unmerited suffering, 
receive a free pardon for an oftcnce of which 
he ougfit never to have been found guilty, t 
For my part, I should prefer to be delivered 
by a careful and regular administration of 
justice. 

IMy Loni has pointed out that the prisoner i 
is not in every case of misdirection entitled j 
to a now trial, ami there has been .some ap- | 
prehension expressed that the admission of ■ 
the principle we are kn ing down may open j 
a door to the escape of criminals merely by j 
reason of some shortcoming of the Judge in j 
point of form. Ihil it seems to me that the • 
simple test, “ has there been a failuie of j 
justice.^” may be applied in most cases 
with perfect ease and ported safety. 

In regard to the proposetl rule that we 
should not interfere in case of inisdiieciion 
where the facts aie such that, if ilie trial 
had been held before a judge and Assessors, 
we should have atlirmcsl the sentence, 1 have 
only one misgiving. It is not always safe - 
I might .say it is rarely safe for an Appellate ! 
Court, with papers before it, to put itself in j 
the place of the ( ourt IkIow which has ’ 
heard the witnesses : and it might be that, ; 
in affirming the conviction on the faith of 
.some unnoticed circumstance of corrobora- ■ 
lion found in the evidence, we might be 
using that which the judge and jury would ! 
not have relied u{H>n. Hut lliis perhaps ; 
only suggests camion in die application of j 
the rule, rather than an objection to the rule 
itself. ! 

With these observations, iherefoic*. I con- 
cur l>oih in the judgment on the general , 
paint, and in the course whith it is proposed ’ 
to take with the particular case before us. 


The 38th May 1866. 

Prestni : 

The lloirble L. S. Jackson and F. A. Glover, 

Judges, 

Robbery. 

(^>ucen versus Teekai Bhecr. 
Committed by the Assistant Magistrate, and 
tried by the Sessions Judge 0/ Shahabady 
on a charge 0/ robbery, 

HtjUt that the offeni c was rt)l>l»ery wht*i*e, in commit* 
tin^ theft, there was indul>ital>iy an intention, seconded 
by .an attempt, t<» cause hurt. 

Wk thitik that the prisoner has been 
rightly convicted. That the woman’s no.se 
was not torn, was an accident ; the clasp 
of the uHth came loose, and so the cartilage 
escapeil, though pain was caused, and blood 
llowetl. Hut liierc was indubitably an inten- 
tion, secoiuled by an attempt on the part 
of the prisoner, to cause hurt ; and the offence 
was, therefore, robbery. 

Htii the punishment awarded hy the 
.Sessions judge appears to us too .nevere. 

The prisoner is not shewn to be a bad 
character, or to have been previously con- 
victed, and a sentence of seven years’ trans* 
poitaiion is aliogcdicr disproportionate to the 
offence commillcd. 

We are cxtrcmclv unwilling, as a general 
lule, to interfere with the exercise of the 
judge’s discretion in the matter of punish- 
ment within the limits prescribed by the 
law, but, in this case, the punishment 
awarvled appeals to us so far beyond what 
is retpiireti, that we feel called iijx)n to 
interfeie ; and, accordingly, we alter the 
.sentence to one of two years' rigorous im- 
prisonment. 

'Fhc Sessions Judge ought to have for- 
wardetl the appeal with less delay. 

'I'he 2 8ih May 1866. 

Present : 

rhe llon’ble j. P. Norman and G. Camp- 
bell, Judges, 

False Evidence. 

<,>uecn versus Rewah Goailah. 

Committid by the Magistrate y and tried hy 
the Sessions Judge of Palna^ on a charge 
of jalse evidence. 


A false statcmefit by a witness, as to hts position or 
character, ought not to be punished so severely as a 
false charge on a false claim. 

Ik this case, the prisoner has been con- 
victed, by Mr. Alnslie, the Judge of Patna, 
sitting with a Jury, of the offence of 


Hr AiK 
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V. giving false, evidence, and sentenced to ri- | 
gorous imprisonntenl for a period of five 
years. 

The facts, stated briefly, appear to be as 
follows ; 

Bhultun Goallah and VVnllee Goallah 
charged the servants of TfX)ndun Sing, 
their /e.iiindar, with carrying off some buf- 
faloes belonging to them, the alleged object 
being to compel them to supply to the 
zemindar at a low price. Rewah Goallah ap- 
peared as a witness in support of the charge, 
and, for the purfK)se ai)parently of causing 
additional weight to be attached to his evi- 
dence, staled that he was fio/ the brother of 
Bhutiun Goallah. 'I’his statement was 
proved to be false, and admitted to be so by 
prisoner himself. 

We think that a false slaleinciit by a wit- 
ness as to his po.sitiofi or char.u'ter ought 
not to be punished so severely as a false 
charge on a false claim. 

There in no proof of the falsehood of 
the main story of the prisoner, 7 >iz.. that 
he saw I'oondun’s servants driving off the 
buffaloes. 

We cannot assume that it is false. 'Fhe 
offence actually established 77’c., the giving 
of false evidence which simply affects the 
witness’s credibility being of a compara- 
tively venial character, we think it would be 
sufficiently punished by 12 monilis’ imprison- 
ment ; and we therefore mi ligate the sen- 
tence of the Sessions Judge accordingly. 


The aSih M,ay 1866. 

Present : 

7 'he Hon'ble J. P. Norman and 
G. Campbell, yudges. 

Using' forg;ed doemnent 

Queen versus Prosun no Bose and two 
others. 

CammiUed hy the Magisiraie^ and tried by 
/Af Sessions Judge e*f Ahtddea, on a 


charge 0/ fraudulently using as genuine a 
forged document^ &fc, 

A conviction may be had for using as genuine a forged 
document purporting to be made by a public servant in 
his official capacity, notwithstanding the illegibility of 
the seal and signature thereon. 

In this case the prisoner. Prosunno Bose, 
has been found guilty of using a forged 
document purporting to be made by a pub- 
lic servant in his official capacity. 

It appears that ceitain cattle, belonging 
to the prosecutor, had been sold under a 
decree obtained against him by the prisoner 
Koylas Bose. The cattle was bought by 
prisoner Moothoornath Hose. It was sub- 
sequently arranged that they should remain 
in the charge of one Soottan Bi.swas, and 
that the money due under the decree should 
be paid, and, if the money was paid within 
one month, the cattle should be returned. 

The prosecutor, Mudaree Mundul, alleges 
that he did repay the money. After the 
expiration of one month, the prisoner Pro- 
sunno Bose went to Soottan Biswas, and 
produced to him a document purporting to 
be an order to Futeh Ali, constable, inform- 
ing him that, according to the order of the 
Iluzoor, he was to go to the spot, and see 
that the cows were returned to Moothoor- 
nalh Ik)se. This order was sealed with a 
seal of which the Session.^ Judge observes 
that it does not correspond with any known 
official seal, and on it was a scrawl, by 
way of signature, appaicntly an attempt to 
imitate the ai)pearance of English writing, 
but perfectly illegible. 

The Sessions Judge left the question to 
the Jury, and the Jury found that the pri- 
soner Prosunno Bose used that document 
purporting to be a forged document made 
by a public servant in his official capacity. 

We think it clear that there was evidence 
to go to the Juiy upon that point, and that 
they were warranted in finding that this 
document, noi\\iihsianding the illegibility of 
the seal and signature, purported, or, in other 
words, appeared on the face of it, to have come 
from a superior officer to a public seivant, 
such superior officer being necessarily a 
public servant, and, therefore, that a convic- 
tion under Sections 466-471 of the Penal 
Code was proper. 

The other two prisoners appear also to 
have been properly convicted of abetting 
the offence, and we therefore reject this 
appeal. 
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The »8th May 1866. 

Present • 

The Hon'ble J. P. Norman and G. Campbell, 
Judges. 

Hurt — Culpable Homicide not amounting 
to Murder. 

Queen versus Punchanun Taniee. 

CommitUd by ihe Ma^^tsfra/e^ and fried by 
the Officiating Sessions yudge of Midna- 
pore^ on a charge of culpable homicide 
not amounting to murder. 

The prisoner, having*’ received great prov«icalion from 
his wife, pushed her with both arms so as to throw her 
with violence to the ground, and, after she was down, 
slapped her with his open hand, 'riu* Wimian died, and 
on examination it appeared that there were 110 external 
marks of violence on the Ixuly, hut that then* was a 
certain degree of distase of the spleen, and that death 
was caused by the rupture of the splec-n. ! h- t,i>, under 
the circumstances, that tin* pris*inf*r was gudty of 
causinghurt, and not of culpable hoinu'ideiiot atnoiinting 
to murder. 

CampbelL J- — I'l a[)|)cius ftoin ihc lind* 
ing of the Sessions Judge that the pri.soiuT 
in this case, having been subject to extreme 
provocation by his wife, pushed he* with 
both his arms so as to throw her with 
violence to the grounti, and, after she was 
down, slapped her with his open liantl. 

The woman died, and, on examination, 
it was proved that there was a certain degree 
of disease of the spleen, and that death was 
caused by the rupture of the sjiiecn. It 
appears from the medical evidence that 
there were no external marks of violence 
whatever. The tieceased, it appears, was, for 
the most part, a healthy woman, and tlie 
disease of the spleen had not proceeded far ; 
it w’as, in fact, an early stage of disease. 
Under these circumstances, the cpiestion on 
which the case turns is simply this : Did, 
or did not, the prisoner act with the know- 
ledge that, by his act, he was likely to 
cause the death of the deceased ? And that 
w’ould, it seems to me, depend on this, whe- 
ther the prisoner did, or did not, know that 
the deceased was labouring under such a 
disease that a blow, or such violence as is 
used in throwing a person violently upon the 
ground, would be likely to cause death ? 
If the prisoner did not know that there 
existed disease of such a nature that mode- 
rate violence was likely to cause death, 
and the violence inflicted was not such as 
would cause death to a person in an ordinary' 
sound state of healtb, the offence ts not 


culpable homicide. The iiiustraiion (A) at- 
tached to Section 300 of the Penal Code 
seems to be, in this instance, exactly in 
point. For, although the iliUBtration is used 
to show what is murder and what is not 
murder, it may very well stand for the 
purposes of this case, writhoul going Into 
minor details, that a case such as (not coming 
under ilie exception) is set foiih in this Illus- 
tration (/;) for the ptir|>08e of showing what 
is murder and what is not murder, would 
equally, in a case of culpable homicide (tiuall- 
fied by an exception taking it out of the 
category of murder), shew what is culpable 
homicide and what is not culpable homicide. 
In this case the Sessions Judge says : 

“ Where a man in nngoverned rage throws 
“ a woman with all the force of both his 
** arms upon the hard ground, it cannot but 
“ be piesumed, this Court is of opinion that 
the man has acted with the knowledge 
“ that he was likely by bis act to cause 
“ death. ’ rhi*<, 1 think, is puling the matter 
far too broadly. It cannot be saiti that in 
evciy case the mere throwing upon the 
ground a strong healtliy woman would be 
likely to cause death, ^mc excessive vio- 
lence must be shewn to have been used, 
and in this case the medical evidence proving 
the absence of all external marks of violence 
shcw.s that, in truth, no extreme violence, 
beyond the violent push, was used. On the 
other hand, the evidence docs not shew 
whether the prisoner did know of the dis- 
eased state of his wife's sjrleon ; on the 
contrary, the evidence of the Civil Surgeon, 
proving that the disease was in an inchoate 
Slate, and the woman, generally speaking, 
strong and Iiealthy, would go to shew that 
the prisoner probably had no such know- 
ledge. I think, therefore, that there are 
I reasonable doubts a.s respects the charge of 
culpable boinicide, of which the prisoner 
must have the benefit, and that he is, in 
fact, guilty of hurt only. 1 do not think it 
necessary to order a new trial, and the justice 
of the case will he met by a sentence of 
one year’s rigorous imprisonment. I would 
mitigate the sentence of the Sessions Judge 
accordingly. 

NormaUj J — I cortfcur in the result 
arrived at by my learned colleague in this 
case. Without going minutely into ques- 
tions of law', 1 desif'e to kay ^ few' words as 
to the grounds of my 0]>ink>n. 

The prisoner, who had received provocation 
of a most gross chatiacter from his wife, 
threw' her down, sat Upon her; and slappetl 
her. He was found a neighbour sitting 
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upon the woman. Immediately after he was 
drawn away from her, he gave her water, 
supported her head, and tried to relieve her. 
The wife died from rupture of the spleen. 
l*he disease was not of long standing, and 
had not apparently affected her general 
health, and was, in all probability, not known 
to the prisoner. I'here were no marks of 
violence on the body found on examination 
by the Civil Surgeon. The Civil Surgeon 
says *Uhat, looking to the weight of the 
deceased, if, in falling from a mere standing 
position on to the floor, there was anything 
rominent against which her stomach might 
avc struck, it might have caused a nip- 
ture of the .spleen, ami death would ensue.” 
Under these circumstances, I think it clear, 
upon the evidence, that the injury intended 
to be caused by the prisoner was not such 
as would he likely, or that he could have 
known to be likely, to cause death ; and I 
think that, under these circumstances, the 
prisons«r should not have been convictetl of 
culpable homicide, but of causing hurt. Ac- 
cordingly, I would commute the sentence of 
the Sessions Judge below to one year's ri- 
gorous imprisonment. 


'Fhe 28lh May 
Present : 

The Iion*ble F, A. (Hover, ynt/ge. 

Cheating. 

Queen 7*ersus Puddomonie Iloisiobee. 

Committed by the Miigisirnte, and tried by 
the Sessions Judge of Honghlv, on ,r 
eharge of eheating. 

Case of cheating a pcr«4<>n who wav to part 

with hiR money and to contract marria^'c under the 
lal«e impreaaion that the Rirl he was marryin}r was a 
Brahminee. 

I sec no reason to interfere in this case. 
The Sessions Judge placed all the facts of 
the case fully before the Jury, and laid sf>e- 
cial stress on the weakness of the evidence ; 
but if the Jury believed that evidence, they 
wem bound to convict the prisoner, as, by 
it, it was proved that she induced the prose- 
cutor to part with his money and to contract 
marriage under the false impression that 
the girl he was marrying was a Rnthminee. 

There was evidence on the record on both 
these points, and the Jur>’ chose to beUe\^ 


it It was immaterial whether there was 
any clear proof on the record of the girl 
being a Iloisiobee ; the point was, that she 
was not a llrahininee. as she was falsely 
alleged by the prisoner to be. 

As to the severity of the punishment 
awarded (three years’ imprisonment), it was 
not, 1 observe, for the Sessions Judge to nul- 
lify the verdict of the Jury by passing a sen- 
tence inadequate to the offence which they 
considered proved again.st the jirisoner ; and 
the same reasons prevent mv interference on 
appeal. 

The prisoner can, if she be so advised, 
ajqdy to the ICxeciitive (iovernment, with 
which the opinion so strongly expressed by 
the Sessions Judge will doubtless have due 
weight. 


H'lie 5th June i8b6. 

Present : 

'I'he Hon'hle W. .S. Seton-Karr, Judge, 

False Evidence — Evidence—fof single wit- 
ness)— Corroboration. 

Queen versus llakhoree Chowbey. 

Committed by the Joint Magistrate,, and 

tried by the Sessions Judge 0/ Shahabad, 

on a (harge 0/ gh'in^i false evidence, 

(’omparison <»f sijfnatures i»i <mt* kind of rorrolkiration 
which \v<*ultl justify a conviction on the tej»tinu»ny of a 
sinuk* witness in a case of false evidence. 

Thf.rk can be no doubt, to my mind, 
that the evidence of the vakeel Mohesh 
Dutt is true, and that the evidence of the 
j)risoner Hakhorec, to the effect that he 
never verified or presented the written 
statement, is false. 

If the case consisted merely of one oath 
against anoiher, there would be no doubt 
that, under the late ruling of the Full Bench 
in cases of perjury. re^>orted at page 23 , 
Criminal Rulings of the Weekly Reporter, 
Vol, V., No, the prisoner could not be con- 
victed. But, in this case, the Sessions Judge 
ami the Asscs.sors had the advantage of com- 
paring the signatures of the prisoner — that 
is, of the signature on the document which 
he denied, with the signature on that which 
he admitted ; and they were guided by this 
corapari.son in coming to a decision. 

It appears to me that this is the kind of 
corroboration contemplated in tl»e ruling al- 
luded to ; and in this view 1 would not in- 
terfere with what is a suilicient, legal, and 
a proper conviction. 

Appeal rejected. 
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The 9ih June iti66. 

Pment : 

The Hon'ble F. H. Kemp and W. S. Selon- 
Karr, Judges. 

Appeal (on the fact*)— Trial by Jury— Offence 
committed before passing: of Penal Code* 

Queen versus (irish (^liunder Bundoo. 

Committed hv the .^fagistrote. and tried hy the 
Sessions Judge of East /turdiran, on a 
charge of being a member of an unUmfut 
assemtd\\ by one ifu'hich culpable homidde 
not amounting to murder ivas committed. 

A person tried by a Jury is entitled to an appeal on 
the facts if the offence was rommiltctl before the pass- 
ing of the Penal Cmle. 

The real (juestion in this case is the 
identity of the prisoner in a riot, attended 
with homicide, which look place some 1 1 or 
12 years ago. 

The offence for which the prisoner has 
been convicted is substantially that of which 
others were convicted previous to the pass- 
ing of the Penal Code. 'I'hoiigh the pri- 
soner has been tried by a Jury, he has a 
right to an appeal on the facts, inas- 
much as the offence was committed before 
the passing of liie new laws. 

The conviction appears right and proper. 
The prisoner was named from the very 
first, and it is shown that he absconded on 
the hue and cry, though it seems likely 
that he has returned to his village for some 
little time past, and has been lately de- 
nounced owing to the breaking out of some 
new quarrel. 

Taking the guilt of the prisoner to be 
established by his proved participation in 
the unlawful assembly by which a man 
was killed, it is to be observed that the 


prisoner was very young at the lime. The VoL VI 
Sessions Judge says more than 20 years of 
age. But one of the witnesses for the pro- 
secution says he was 17 or 18 years of aige 
at that time. 

Looking to his youth and inexperience, 
the sentence on the prisoner may fairly be 
reduced to two years’ rigorous imprison- 
ment. Reduced accordingly. 


The 9ih June 1866. 

Present : 

riie Hon'ble F. H. Kemp and W, S. .Seton- 
Karr, Judges. 

Recognizances to keep the peace. 

Criminal Jurisdiction. 

Referred under Section Act XX f'. of 

i 86 j^ and Circular Order dated the t $th 

July 186^. 

Keshub Clnnadro Samlyal and three others. 

An unproved charge of false imprisonment is not 
the credible informavion contempiated in the law, on 
which a Magistrate may take recognizance s to keep the 
peace. 

We concur with the .Sessions Judge. The 
unproved charge of false imprisonment is 
certainly not the credible information con- 
templated in the law. As regards the estab- 
lishment of a new or rival haul, there does 
not appear to have been any evidence taken by, 
or laid before, the Magistrate, nor anything 
beyond a mere petition of Poresh Narain. 

We consider the proceedings of the Joint 
Magistrate to be irregular and illegal* and, 
under Section 434 of the Criminal Proce- 
dure Code, we quash the order for recog- 
nizances from the parties mentioned in the 
Magistrate's decision. 

This order would be no bar to the re- 
institution of proceedings with a view to 
recognizances, on fresh and credible infor- 
mation, .should any new contingency occur 
to necessitate such a proceeding. 
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VI* The 9th June 1866. 1 

Present : 

The Hon'ble J. P. Norman and G. Campbell, 
Judges. 

Jurisdiction— Abduction of child for the purpose 
of stealing: its ornaments— Theft. 

Criminal Jurisdiciion. 

Referred under Section Act XX K of 

iSCt, and Circular Order of the High 

Court, dated i$th July iS6j, A^o. 18. 

Queen 7fs. Sohoy Dome. 

Caftc uf abduction of a child for the purpose of 
stealing its ornaments, which, instead of being- com- 
mitted to the Court of .Session for trial, was improperly 
disposed «>f by the Magistiato as a rase of theft. 

In thiij case the prisoner has been tried 
before the Assistant Maj^islrate, Mr. Mering- 
ton, and convicted of theft, and sentenced to 
30 slri{)cs. 'I'he sentence has been carried 
out. 

The accused was charged with inveigling 
awav the infant child of the prosecutor late 
in the evening to an aheer at some distance 
from the village, and robbing him of some 
ornaments. He was discovered by his pa- 
rents, at some distance from their home, 
after dark, I'he prisoner, in his confession 
as recorded in the vernacular, admits that 
he look the child away, and, as the Magis- 
trate, Mr. Drummond, remarks, his state- 
ment is substantially a confession of the 
offence of abduction as defined in Section 
36a, He should, no doubt, have been com- 
mitted for trial to the Court of Session 
under Section 369. 

The offence of abducting little children, 
for the purpose of stealing their clothes or 
ornaments, is a very serious and dangerous 
one; and we agree with the Magistrate ami 
Sessions judge in thinking that the conduct 
of the Assistant Magistrate in trying and 
punishing the offence, over which he had no 
jurisdiction, as one <»f theft, is highly censur- 
able. 

But, as the sentence has actually been 
tattled into effect, we think it, under the 
circumstances, not necessary to quash the 
conviction, though the punishment is cer- 
tainly inadt^tlate. 


The 9th June 1866. 

Present : 

The Hon’ble J. P. Norman and G. Campbell^ 
Judges. 

Irregularity — Reference to proceedings in for- 
mer cases. 

Queen vs. Shobrattee Sheikh. 

Committed by the Magistrate, and tried by 
the Officiating Sessions Judge of Nuddea, 
on a charge of false evidence. 

A reference to proceedings in a former case declared 
to l>e irrcjfular. 

Thk prisoner has been tried and convicted, 
by the verdict of the Jury, of giving false 
evidence as a witness before the Court of 
Session, that “ on his return from the Mo^ 
fuss it, on or about the 26 th of September last, 
he did not go to the Police Station of Makes h- 
pore, nor see the Inspector on that day, but, by 
reason of sickness, went straight to his house 
7vithout going to the Thannah, and remained 
in his house till the 2(jth of September!* 

The prisoner appeals, and the only point 
is whether the evidence of the Head Con- 
stable, who staled that he did come to the 
Police Station on that day, is sufiiciently 
corroborated. In support of his statement, 
llie Head Constable produced a copy of an 
extract from the day book kept at the Than- 
nah, which he said was written by Wasil 
Mahomed, a Constable ^ which extract, ac- 
cording to the regular and usual practice, was 
sent to the District Superintendent of Police 
on the 26th, and was subsequently signed by 
him. On looking at the extract so signed, 
it appeared that the prisoner’s name W’as 
down as having been in the Police Station at 
about midday on the 26th September, and 
that he was appointed to keep the 2nd watch 
on that day. This document being an entry 
made contemporaneously with the Stet which 
it recites and in the usual course of business, 
and being authenticated by the signature 
of the District Superintendent, is strong 
evidence to corroborate the statement of the 
Inspector that the facts took place as they 
are there recorded. 

Under these circumstances, the appeal 
must be dismissed, there being evidence lo 
go to the Jury' to prove the falseness of the 
statement made by the prisoner. We observe, 
however, that there has been a serious irre- 
gularity in the trial. 

The Sessions Judge read to the Jury the 
remarks recorded by the Judge after receiv- 
ing the verdict cA the jury, and of the Jury 
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in the former case, being expressions of the 
opinion of the Judge and Jury, that the now 
defendant, who had given evidence in that _ 
case, was in league with the prisoners who ] * 
were in that case convicted of forgery. 

This was wholly irregular. A reference 
to the proceedings in the former case in this 
manner must have tended to prejudice the 
minds of the Jury on the present occasion. 
Taking the case to be one of .simple false 
statement, we think that the sentence may 
be properly reduced to 6 months’ rigorou.s 
imprisonment. 


The iith June 1866. 

Present : 

Hon’ble J. P. Norman and G. Campbell, 
Juitges. 

Insane prisemers-' Procedure* 

Criminal Jurisdiction. 

Referred under Hat ion Art A'A' F. ef 
und Cireuhtf ihder Xo, itty dated 
i ^th ytth 

Queen ?'.v. Kughooa. 

j yVhrr^r a M.-ifristratr h.is krpt in cu*»t«Hly an insAiicf 
' i»riNOiu‘r and re|K>ttcd tlic cast* tt** <»*»vfrnment, his me* 

' ccssiir, in«itead of stiiUin}; off tho caso, ih lunind to 
, resuinf the inv<*sti}»atii»n undei Seel ion Code of 
* Criminal PrtM:edui‘e. 


The iilh June 1865. 

Present : 

The lion hie L. S. J.ickson, fud^^e. 

Cognizance of offence by Magistrate without 
complaint but on information. 

IMisccllancous ('aso. 

Ramruttun Ncogec atid others, Petitioners. 

Baboos Oprokijsh Chunder Mookerjee and 
Onookool Chunder Mookerjee for Peti- 
tioner. 

A Majfistratc may take tojjni/.anti* <»f a ca^«*, t*n the 
information of a third person, without any cmnplaint 
by the party injured. 

The argument of the petitioner’s vakeel 
in this case is that, as llu party injured has 
not complained before the Magistrate, but 
information was given by a third person 
with no personal interest in the mailer, the 
Magistrate ought not to have taken u]) the 
case. Section 68 of the Code of Criminal 
Procedure, however, authorizes the Magis- 
trate of the District, or a Magistrate in 
charge of a Division of a District, without 
any complaint, to take cognizance of any 
offence which may come to his knowledge, 
eacept in the cases provided for by Chapter 
^ 1 . of the Code. The Magistrate, therefore, 
iya;s justihed In taking up this case on the 
ipfojrmation which he received, and there 
is nothing illegal in his proceedings. 


I O.NK Kughooa l)eing charged with stealing 
I an ox. it wa.s reported that he was of un- 
f sound mind. Mr. Ilrett, the Assistant Com- 
missioner of I.ohiirdugga, ordered that he 
should lie examined by the (avil .Surgeon, 
whose evidence was duly taken l)y him, in 
accordance with Section 38S of the Oxie of 
C riminal Procedure, on the 17th June 1864. 
I'he Civil Surgeon stated that the prisoner was 
of unsound mind, and not responsible for 
his actions. 

j Mr. Ilrett then look the evidence of some 
witne.sses, and, finding that there was no 
doubt that the prisoner did lake the cattle, 
directed him to l>e kept in conlincment, and 
that the case bhoiilcl be reported for tlic orders 
of Ciovernment. 

He did not put the jiri.soneron his defence, 
or express any opinion as to whether or not 
he was of unsouml mind at the lime when 
the cattle was taken ; and though he refers to 
.Section 393 as making it necessary, when a 
prisoner is aoiuiiled iij»on the ground of 
insanity, that the finding should stale whe- 
ther he committed the act or not there 
was in fact no complete trial and no ac'quittah 

The proceeding and order of the Magis- 
trate, though irregular by rea.son of the 
reference to Section 393, ajipears to us to 
be good as an enquiry aud order under Ac- 
tion 390. 

The prisoner was sent, under the o rders of 
CJovernmeni. to the Patna Lunatic Asylum, 
and subsequently discharged, fie w as then 
brought before Mr. Lillingstone, flic present 
Deputy Commis.sjoncr, who, instead of re- 
suming the investigation, as he should have 
done, under Section 391, ordered the case to 
be struck off. 

No intelligible reason is assigned by Mr. 
Lillingstone for this order. He says that, '^as 
the Ma^strate, in the first instance, proceed* 
id as if the prisoner was considered insane 
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Vai VI« at the time of committing the offence, I con- 
sider it would be irregular now to act upon 
any other view." 

We wholly fail to understand the force of 
this obsenation. The present Assistant 
Commissioner has nothing to do with the 
opinions, or presumed opinions, of his prede- 
cessor. He had before him a prisoner who 
had never been put upon his trial. He was 
))oimd to take up the case under Section 391 
and to try him, and his order striking off 
the case must be quashed. 


The i ilh June 1866. 

Presenl : 

I'he I Ion hie L. S. Jackson, Judge. 

Land Disputes. 

Miscellaneous C'ase. 

Mussamut /uhoor\in and Mussamut Reguin, 
Petitioners. 

Hklo that it wouUJ U* highly tothnical and unneces- 
sary to interfere with a Magistrate’s order under Section 
^^iS, Cintc id Criminal Proctxlure, on the ground that 
the Magistrate hud not foinraliy stated that he was sa- 
tisfied that a dispute likely to induce a breach of the 
(Mracc evisted, when obviously the Magistrate had in- 
formation of that kind before him. 

It afrpears that, in this case, the Magis- 
irale had actually before him information 
from the Tolice Ofticer, founded ujion an 
enquiry which that Officer had made on the 
spot. tKat a breach of the peace was likely to 
occur in respect of the property concerned, 
and. in fact, the order of the Magistrate, in- 
stituting proceedings under Section 318 of 
the Code of Criminal Procedure, was ac- 
tually endorsed on the report of that Ofticer, 
Tins being so. although the Magistmte has 
not formally staled that he was satisfied that a 
dispute likely to induce a breach of the {>eace 
existed, when obviously the Magistrate had 
information of that kind before him. which he 
manifestly acted upon, it would be highlv 
teciinical and unnecessary to interfere wiiii 
the Magistrate’s order on the ground of such 
iiiforimuity. 

The appeal is, therefore, rejected. 


The 18th June 1866. 

Present : 

I I’he Ilon’ble L. S. Jackson and G. Campbell, 
Judges. 

\ Land Disputes. 

Criminal Jurisdiction. 

Referred under Section Act XXV. of 
iHGi. and Circular Order dated r^ik 
July No. iS. 

i Kisheb Chunder Sandyal, Petitioner. 

\ 

Prompt action is gencraliy requisite* in cases of dan- 
gerous disputes regarding the possession of land. 

I Campbell j J. — 1 can see no illegality, 

i The parties, being called on to show cause, 
j said that they had no objection to enter into 
j recognizances, and 1 think that the Plnglish 
I record is sufficient. It appears to me that the 
; Magistrate, upon the pleadings, could hardly 
j have done more under Chapter XVTII. But 
: 1 think that, seeing the gravity of the reports 
made to him, he much failed in his duty in 
neglecting to make prompt enquiry whether 
there really was a dangerous dispute regard- 
ing the possession of certain lands, and, if so, 
deciding the matter under Chapter XXII. 
If, in the course of such an enquiiy^ he had 
found that any parlies were to blame, he 
might well have also taken recognizances or 
sccurit) from them or punished them. 

Jackson. J. — I am of the same opinion. 
When the parties professed their readiness to 
be bound, and declared they had no objection, 
it is difficult to see how the “ examination '' 
on this point could have been usefully con- 
tinued. 

I 

\ The case, a> reported by the Inspector of 
; rolicc, appears to have been just such a case 
as to call for an enquii v under Section 318, 
and in the course of that enquiry it might 
very probably have come out who "the parties 
were from whom a disturbance w'as chiefly to 
be apprehended. But I do not think there is 
ground for censuring the Joint Magistrate or 
for setting aside his order. 

Prompt action is generally requisite in these 
cases. 



i866.] 


Criminal 


THE WEEKLY RKrOKTSK. 


Rulings, 


s 


The 1 8th June 1866. I 

Pres€nl : ; 

Th<' Hon’blc L. S. Jackson and ( 5 . Camp- : 
bell. Judges, 

Theft and Mischief (Double sentence for). 

Criunnal Jurisdiction. 

Refen ed under Section -YA' T. <f, 

t86t^ and Circular Order dated i^^th July I 
1863. . 

Bichuk Ahcer lersus Auhiuk Hliooncca 
and others. 

A double sentence for theft and mischief is illegal and , 
improper. ! 

Thk double sentences for ilieft and mis- j 
chief are clearly illegal and improper, and I 
the sentence piussod under Seciiun 429 must ’ 
be set aside. | 

But the judicial C’oinmissioncrs state- . 
inent, that tlie conviction of the prisoner j 
Leytiah ninler Section 379 is illegal, and that , 
there was no evidence against him i.-> noi 
correct, a^ a more candui e\.>ininalion ol , 
the case would have shown. The tjuesiion 
apart whether the .''l.ilemerils of .some 
of the piisoners aie esidence against an- ‘ 
other, it appeals tliat thoie Mas ahmulanl 
cNidence that Lesdah himself <.onk*sscd, ami 
the conviction seems enliiely proper. 'I'he | 
witnesses might, perhaps, lia\e been more 
particularly e.xamined ou the point : but the : 
Assistant Commissioner .s,ays that the man : 
even confessed to him.self. 


The iSih June i86h. 
l^reseni : 

'I’he llon'ble F. B, Kein]) and \V. S. Seton- 
Karr, Judges. 

Evidence— Section 48, Act 11 . of 1855 (applicable ' 
to Criminal trials)- Comparison of seals. 

(Jueen vs. Amanoollah Moliah. 1 

Committed hv Iht j\fagi\./raU\ and if fed l>v 
the Sessions Judge of Rajshainc. on a 
(harge of dizhontwi iy using as genuine 
false documents, ff‘e. 

Section 45, Act II. of i?55, b applicable to criminal 
trials. 

The test of comparison of Native seals is at l>est but 
a fallible one, and roust always l>e received with extreme 
caution. 

This prisoner has been convicted, by the 
Sessions Judge of Rajshahye, of the offence 
described in Section 471 of the Indian Penal 
Code« that is to say, of fraud ulenily using as 


genuine two documents which he knew, or IToMWi 
had reason to believe, to bo forged docu» 
ment.s. The sentence is seven years' trans- 
portation and fine of rupees five hundred ; in 
defaidi of payment, one year in addition in 
iraiisportaiiau. 

'I'hc tlocumcnts alleged to be forged arc a 
poiiah dated the 2nd Bysakh 1267, and an 
entry in a hath-ihittah. 

'File Sessions Judg «5 mainly relies upon a 
ctnnparison of the impression of ihc seal affix- 
ed to the will of Radiia Kishto Shaha, which 
is said to he a genniue instrument, with the 
impressions of the seal affixed to ilie potiah 
and entry in the hath-ehittah which are im- 
pugned. 

The learned Counsel for the prisoner, Mr, 

Paul, contends that Section 48, Act 11 . of 1855, 
is not applicable to criminal trials, and, fur- 
ther, that a com[)arison is only admissible 
when it is made with a seal which is not 
disputed by the prisoner. 

We are of ui»mion that the Section is 
ap)»|}cab!c to c. riminal trials {see (ioodeve on 
lAideiue, page 201). 'i'he will of Katiha 
Kishto an<i liu: seal affixed therelo ate not 
adimllcd by the prisoners, and we have not 
been shewn that tins will Iras been formally 
accepted .\s proved in any C'ourt o! justice. 

'Pile prisoner challcngeci its aulheiUicity, 
and, umler the t irciunstances, we arc of 
opinion that the will and the seal impre.ssed 
upon it cannot be said to be “undisputed." 

Po (biiw .iny inference of the guilt of the 
prsoner from a comparison with a document 
of this nature is, in our opinion, not fair to 
the prisoner. 

At the best, the lest of conrpari.son be- 
tween the impic.s.Vion of one Native seal with 
arroiher is but a fallible one, and must always 
l*e received with extreme caution. We 
ha%e taken considerable pains in comparing 
lire impressions of the seals affixed to the 
poltah and halh-iftitlah, the suspected docu- 
ments. with the impression of .seals said to 
he genuine. I'he result is that the impres- 
sions of the alleged genuine seals do not 
precisely agree the one with the other, for 
mea.su ring one leller to another of the 
inscriptions the method adopted by the 
Sessions Judge- we find that ^ there are 
differences even in the alleged genuine seals. 

The impressions of the seals affixed to the 
poilah and haih-chittah, when compared with 
the impression .s of the alleged genuine seals, 
certainly do not differ more than the alleged 
genuine impressions do one with another. 

On the whole, and after careful consideration, 
the evidence, in our opinion, is so veiy 

Or. 47 
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doubtful that we hesitate to convict the pri- 
soner upon it, more particularly as the evi- 
dence in this case is based upon comparison 
of seals- a test which this Court is quite as 
competent to apply as the Lower Court. 
We observe that the poltah purports to be a 
farming lease, for a term of ten years, of an 
eigbl-annii share in an estate of which it is 
admitted the prisoner holds the other moiety. 

Wc entirely differ with tlie Sessions 
Judge, who holds that the evidence proves 
that the prisoner managed the moiety of the 
estate as a servant, and not as a lessee. We 
do not find that the witnesses for the pro- 
secution deposed to the fact that [irisoner 
managed it as a servant. 'Fhe account- 
books of Kadha Kishlo, which have been 
admiltctl to he genuine by the prosecution, 
have been examined by us, and they certainly 
seem to prove that the i)risoncr held the 
estate as a lessee ; but, b(* this as it may, we 
arc not at all satisfied that the documents 
which arc impugned arc forged. 'I he jtri- 
soncr must be released. 


1’he i8lh June 1866. 

Present : 

'rhe llou hle I.. S. Jackson and (1. C^amjibell, 
yuiiges. 

Security for good behaviour— Section 297, Code 
of Crimtoal Procedure. 

‘I'hc priti r in this cunc ralllnj;; up«»n tlir piisimrr to 
foi l>ch.'ivio«r uinlor Sution 

of t liniiiml rri»r<Hlurr, .sot ;isuK' t tiom-ou'., 
that Si<tion not rcfciiinji^ to piison,'. ot a vioUntoi 
tuihitU nt 1 iuiracter. 

Miscellaneous Case. 

Karain Sooboodhi, Petitioner, 

It appears to us that the order passed by 
the Depuiv Magistrate, and confirmeil by the 
Sessions fudge in this case, is entirely erro- 
neous. 'fhc petitioner was called u|>on to 
furnish security for his gootl behaviour uiuler 
Section 297 of the Code of Ciiminal JVo- 
cedurc. 'I'hal Section, however, refers, not 
to persons of a violent or turbulent character, 
but to ** robbers, house-breakers, thieves, or 
** receivers of stolen property who are of 
** a cbaracler so desperate and dangerous 
** as to render their release, without security, 
** at the expiration of the limited period of 
** one year, haxardous to the community.*’ 
The order must, therefore, be set aside. 


The 1 8th June 1866. 

Present : 

The Hon’ble F. A. Glover, Judge, 

Section 405, Code of Criminal Procedure— Miti- 
gation of sentence. 

Queen versus Bissonath Mitter. 

Committed by the Magistrate^ and tried by 

the Sessions Judge 0/ Hooghly^ on a 

charge of ( riminal breach of trust. 

The nijrh Ct>urt (like the Sessions judge) cannot 
nullify the verdict of a Jury by interfering to lessen 
the punishment. Section 405 refers to cases where the 
offence is proved, but where the punishment inflicted 
is held to Ihj too severe, and not to cases where the 
I conviction itself is considered improper. 

Mr. Cocurane, for the prisoner, urges 
that, under Section 405, Code of Criminal 
Procedure, this Court should exercise its 
power of modifying the sentence pa.^sed by 
the Sessions Judge. 

It has been several time.s ruled by this 
Court that, although a judge may dissent 
from the verdict of a Jury, he is still bound 
not to nullify it by passing a sentence 
inadctiuate to the offence held by the Jury 
to be proved, and the prisoner’s remedy is to 
a[>ply to the Ix>cal (iovernmcnl for a remis- 
sion of his sentence. 

'Ihis ('ourt is, in luy opinion, bound 
cijually Nvith the Sessions Judge not to make 
a verdict of no effect by interfering to lessen 
the punishment. .Section 405 refers to cases 
where the offence is proved, but where the 
punishment inflicted is held to be too severe, 
and not to cases where the conviction itself 
is considered improper, 

.As 1 am bound to take the verdict of the 
ury to be a proper verdict, it follows that 
cannot consistently modify a sentence 
which, if the offence be proved, is not too 
severe. 

'Phe prisoner can, if he be so advised, 
apply to ihc Executive Governmeiit, with 
which the opinion of the Judge will doubt- 
less have proper weiglrt. 
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The iSth June 1866, 

Present : 

The Hon’ble L. S. Jackson and 
G. Campbell, yudges. 

£vidence--Proceediii|g:s in other trials. 

Queen T^ersus Kishen Dyal Aheer ainl 
others. 

Committed by the Magistrate, and tried by 
the Officiating Sessions Judge of Shaha- 
bady on a charge of da<oity attended with 
grie7\ms hurt. 

Rvery trial must be complete in itself. In deriding 
on the guilt of a prisoner, the pri>ree4lings in 4»tlu*r tiials 
ought not to be relied upon. 

The petition of appeal in this case con- 
tains no specific ground of dissalishaciion 
with the judgment of the (Vnirt of Session : 
and, referring to the record, we are not in- 
clined to think that the prisoners have .suf- 
fered any substantial prejudice, or that 
there are gooti reasons for doubling their 
complicity in the dacoity. 

But it is our duty to remark upon the 
irregular and almost insnlTicient mode in 
which the C ourl of Session has recorded 
the evidence against the prisoners. 

The vSessions Judge remarks that it has 
been on former occasions recorded at length, 
apparently forgetting that the i)risoners 
then before him had not becMi present on 
those occasions, and that, although a good 
argument as to the credibility of the wit- 
nesses might be ilrawm from the fact that 
convictions founded on their testimony 
had been sustained in api)cal before this 
Court, yet the circumstance of those wit- 
nesses having been already examined at 
length, on a previou.s trial, was no reason 
at all for examining them on this occasion 
with such brevity as to leave it almost in 
doubt as to the commission of what crime 
they were dejK)sing to. 

If there had been the least additional 
reason for doubting whether the prisoners 
were really guilty, it would have been ne- 
cessary* to annul the sentence and 10 order 
a new trial, to the great hardship of the 
witnesses for ilie prosecution. 

We trust the Session.^ judge will, on 
future occasions, bear in mind that every 
tiial must be complete in itself, and that 
it is not admissible, in deciding on the guilt 
of the prisoners before him, to rely upon 
th^roceedings in other trials. 

The appeal of the prisoners is rejected. 


j The loth June 1866. 

Pnseni / 

I The Hon'bic Sir Barnes Peacock, A?., Chit/ 
» Justitc, and the Hon'ble F B. Kemp, 

! \V. S. Seton-Karr, (». Campbell, and A. G. 

I Maepherson, Judges, 

\ 

Code of Criminal Procedure, Sections 405 and 
428— Mitigation of a sentence confirtiied or 
passed by Sessions Judge on appeal. 

Miscellaneous Case. 

Hissumblmr Shaba, Petitioner, 

liabito Otoid Ch under I^toakerjee for Peti- 
tioner. 

rtaboo Juggodanund Mookerjee for (iovern- 
ment. 

The Hijrh C'ourt has power to mititfate, on the 
iffound of Its iK-inji: excessive, m sentence parsed by a 
Majiislrate and tonhrnied in appc.‘al by (he f^eiuiuma 
judjit*, or a M'titence passed in anfwal l»y the Set«»tonii 
judj^e alierlnK^ a sentence passed ny a Mu^nstrate. 

7 his tase liuis referred to a Full Bench 
by Justices Seton-Karr and Maepherson^ 
svith the fot hiring orders : — 

Mdipherson^ J, Ix this case, Mr. Doyne, 
on behalf of Uie j)elitioner, applies to the 
Court to reduce a sentence pasvsed by a Ma- 
gistrate and confirmed in appeal by the Scs- 
.sioiis Juiige, on the one ground that the 
sentence is exce.ssivc. It not alleged that 
there is any defect in law in the conviction. 
The first question that arises is whether the 
Court has power to entertain such an appli- 
cation. 

It appears to me, reading Section 405 
of the Criminal Procedure Code along with 
j Section 428, that this Court has the power 
j which Mr. Doyne contends it has. But it 
has recently been ruled otherwise (Reg. 
versus Ramdhun Mundul, 4 W. R. 15 C. R.). 
In that case, Mr. Justice Seton-Karr inclin- 
ing to the opinion that, under Section 405, 
the Court may interfere to mitigate a sen- 
tence of a Magistrate confirmed by the Ses- 
sions Court, and Mr. Justice Kemp thinking 
such a sentence is final, the question was re- 
ferred to Mr. Justice Loch, who also held 
that the sentence is final. In that view of 
the matter 1 do not concur, because it seems 
op|>oscd to the terms of Section 428. By 
Section 405, the Court is empowered to miti- 
gate the sentence passed in any case tried 
by any Court of Session. It is said, and 
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.V«t VI. has been decided in Ramdhun Mundul’s case, 
that the words tried by any Court of Ses- 
sion” means tried by a Court of Session 
sitting, not as an Appellate Court, but as a 
Court of Original Jurisdiciion only. But 
Section 428 enacts that, “ except as provided 
in Section 405 of this Act, sentences and 
orders passed by an Appellate Court nf)on 
appeal shall be final.” The exception in 
this Section seems to me expressly to pro- 
vide for the case which is now before us, and 
I therefore cannot limit Section 405 to cases 
tried by the Court of Session sitting as a 
Court of Original Jurisdiction. Mr. Justice 
Loch attein[)ts to get over the difficulty 
created by Section 428 by holding that Sec- 
tion 405 is mentioned in Section 428 by mis- 
take for 404, and he accordingly deals with 
the question as if 404, and not 405, were refer- 
red to in Section 428. lUit it is not for this 
Court to say that the Acts of the legislature 
do not mean that which the words used in 
them do and necessarily must mean. If the 
I..egislature has excepted Section 405, it is 
not for this Court to say that in fact it has ex- 
cepted, not Section 405, but Section 404, 
merely because it appears to the C’ourt that 
the Act would have been better or more con- 
sistent if 404 had been the Section excepietl. 
If Section 405 is the Section mentioned in 
Section 428, this Court goes beyond its juris- 
diction, and enters on the ]>rovince of Legisla- 
tion in reading Section 42H as if the Section 
excepted in it were Section 404. 

Cnder lhc.se circumstances, 1 think that 
the following quc.stion ought to be referred for 
the decision of a h ull Bench : Has this 
Court power to mitigate, on the ground of 
its being excessive, a sentence passed by a 
Magistrate and confirmetl in appeal by the 
Sessions Judge, or a sentence passcil in ap- 
}>e;\l by the Sessions Judge altering a .sen- 
tence passed by a Magistrate. 

SeUm-Karr^ y , — I have always hail 
doubts on this point, and expres.sed tliem in 
the judgment referred to by my colleague. 
Mr. Justice Maepherson. 

I think it very desirable that the question 
should be referred to a Full Bench. 

Ji iuiMEN r or Fri.r Bench, 

Peacock^ C.y. (Kemp, y., concur ring j . - 
1 do not think that there is any doubt in this 
case, when we rcatl Section.s 405 aiui 4 28 of 
the Code of Criminal Procedure together. 
There might have been some doubt if Sec- 
tion 405 siooil alone. It says : It shall 
“ be lawful for the Sadder Court to call for 
*• and examine the record of any case trieti 


** by any Court of Session.” The words 
any case tried by any Court of Session” 
might mean only a case tried by a Court of 
Ses.sion in the exercise of original jurisdic- 
tion. Blit, when we read Section 428, all 
doubt is removed. It .says: “Except as 
“ provided in Section 405 of this Act, 
“ sentences and orders passed by an AppeU 
“ late Court upon appeal shall be final.” 
When the Legislature refers to Section 405, 
we must construe the Act as meaning Sec- 
tion 405, and not .Section 404. If “ Section 
404” is in the original record of the Act, and 
“ Section 405 ” is merely an error of the 
printer, the case wonkl he different. But we 
do not think it likely that the words “ Sec- 
tion 405 ” are a misi)rini. We have not the 
original here to compare it with the print. 

'Phen if w e read “ 405 ” as the Section 
referred to in Section 428. Section 428 
shows that the ('oiirl under Section 405 may 
be an Appellate C'onrt. If so, then the 
words “ tried by any ('oiirt of Session ” 
must mean a Court of Session sitting either 
as a C'ourl of original or as a Court of appel- 
late jurisdiction, and the case becomes per- 
fectly clear. 

If we look to the reason of the thing, 1 think 
it (luiie right and just that Section 405 
should be read with the interpretation which 
I have put upon it. 

Suppose a man should he indicted before 
the Sessions C'ouit for house-trespass in 
order to commit theft under Section 451 of 
the Penal (’ode, and that it should be proved 
that he was a starving man in Cuttack and 
Pooree w ho was passing by a godowm where 
there was rice, and tliat he went in and 
.stole a handful. I Ic would be guilty of 
house-trespass for the purpose of commit- 
ting theft, and would be liable to imprison- 
ment for 7 years and also to fine. Suppose 
the Sessions Judge should try him and sen- 
tence him for such an offence as that to 2 
years* rigorous imprisonment ; this Court 
could call for the record and set the matter 
right by mitigating the .sentence. But suppose 
another man was tried for a similar offence 
committed uniler similar circumstances, not 
by the Court of Session, but by the Magistrate 
of the district, and should be sentenced to 2 
years’ rigorous imprisonment and to fine, and 
the Sessions Judge on apjieal should mitigate 
the sentence by omitting the fine and lea\ing 
the 2 years’ rigorous imprisonment. If this 
Court could not interfere in the latter case, 
this consequence would follow, that the Court 
could mitigate a sentence of 2 years’ rigorous 
imprisonment passed by a ('ourt of Session 
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as a Court of original jurisdiction^ but that ! 
it could not mitigate a sentence of 2 years’ ! 
rigorous imprisonment allowed by a Court of 
Session on ap{)eal to stand for a similar . 
offence. I think it very reasonable that, 
whenever this Court is saiisfictl that a sen- ' 
tence i.s wrong in point of law, or is l(w> i 
severe for the offence proved, it should have ! 
the power of setting that sentence right. It ! 
could not do so iij)on appeal in a case tried * 
Originallv by a I,ower C ourt, and appealed to ' 
the Sessions Court. Hut 1 think that the 
Legislature intended that the highest C'ouil | 
.should have the j)Ower to gram relief in a : 
case in which a sentence afVinned by a (‘oiirt ; 
of Se.ssion silling us an .Vppellale Court, or 
altered by that C'ouri on appeal, and therefore 
substantially pa'*sed by it, is eiiber contrary ■ 
to law or improper as being too severe. In a 
case heard by a .'^ession.s Couit on appeal,: 
the relief cannot be obtained as a mailer of : 
course ; but the High C’ouri must liave such a , 
case made out as to induce it to call for anil 
examine llie record. i 

ScioPi-Kdf > , y. I wish to add nothing to ' 
what has fallen trom the le.inied Chief : 
Justice, with whom I enlirelv concur, except 
that 1 alway> enlerlainetl the doubts which | 
1 exi)resscd in the i.ase <jt Kanuihun Mundnl ■ 
adversely to the opinion of inv colleagues 
(reported in 4 Weekly Re]>orier, C'riininal | 
Rulings, p. 151 ; that I stil! enieitained those ! 
doubl.s, when I refened the case to a bull 
bench, with Mr. justice Macjiher.son : and 
that I am confiiined in the ojiinion 1 enter- 
tained on both octa.sions, after hearing the 
arguments on both sides lo-clay, which have 
converted those iioiibt.s into ceilainties, 

i \wiphelL y . — I also com ur. I hail a good ; 
deal of doubt in the case, it did not appear 
to me altogether so clear as it lias been now' 
put by the learned Cliief Justice. Still, on 
the w'hole. 1 agree in the ojiitiion exiiressed 
by my learned colleagues. 

'I'aking Section 405 alone, I should have 
been inclined to consider that the words 
/n'ed by any C'onri of Session ” refer 
to the C ourt sitting as a f'ourt of origi- 
nal jurisdiction ; because, looking at Chapter 
XXV., there throughout the wc^rd trial ” i.s 
used as referring to the proceedings in the 
Couit of original jurisdit tion, and to that 
kind of trial onl\ . Hut, as I think that the 
Section admits of doubt, it may be construed 
by a reference to other Sections* 

Section 428 is clearly inconsistent with 
the construciion tliat Section 405 is restricted 
to trials by Courts of Session in original 
jurisdiction. At the same time 1 should 


like to point out that, in any construction# Vok VI* 
there is some inconsislenc) in this part of 
the C ode. because, where a Subonlinatc Ma- 
gistrate has passed a sentence which has 
been appealed to the Magi.siruie of the Dis- 
trict. and the Magistrate of the District, in 
deciding that appeal, has committed, it may 
be, a gross illegality, in lliat case, under 
Section 404, this ('ourt has the power to 
set the inaikT right as re.sjiecis the ]>oint 
of law': whereas Section .)2S would seem 
to provide that senituices or orders of an 
Appellate C’ouit shall be linal except as 
providcil in Section 41 '5. making no refer- 
ence to Set lion 404. rhere. it seems to me, 
must neccssanlv be some contradiction. 

Hut, becau.se ihere is one inconsistency, that is 
no rea.son whv we ninsi also make another ; 
and, as 1 am not satisfied that in Section 
428 the figure “4‘>5 ’ is a misprint or mis- 
take for “404." 1 think w'e must consider 
ih.al Section “405" refers to the proceed- 
ings ot an Appellate Court. 77c., Court of 
Sc.ssion, anti that this Court has the power 
to intcrfcie as regards the decisions of a 
(’ourt of Session sitting as an Appellate 
(.’ourt for the trial ot criminal cases to the 
; full extent piovided by Section 4(»5. 

; Mdfp/itTMfti, y. I remain of the same 
.opinion as ibui wbith 1 have already ex- 
I jire.ssed. Whatever intonsislcni ics there 
S may be in the [irovisions of tlie (Viininal 
1 Hroteilure C(;!ie, I tlunk that, reading Sec- 
j lions 4^>5 and 42S logeiber. it is impossible 
to come to any other concIii.Mon than that 
I which has been arrived at lo-dav. 

j I’he 2 ist June 1 S6b. 

Pi fsrnt : 

'riic Ilon'ble W. S. Seton-Karr, yudf»t. 

\ Dacoity ^aggravated) — Calendar ( to contain 
grounds of commitment and lemarks of com- 
mitting officer). 

i (,)ueen versua Khooda Sonthal and others. 

Committed hy the Deputy Magistrate, and 
tried hy the Sessions yud^e 0/ Midnaporty 
on a ihar^e of dana'ty. 

Sevtre -rultnii* of transportation for life in a f:afirC nf 
aKK'ravatcd dacoity confirfoul as requinrrj by tiw state 
of the district. 

The grounds of cr>mmitmcnt and the rernarks of the 
j committing' officer should Iw entered or copied in the 
j Calendar which ouj^ht to be complete in itself, 

j 'I'nK pri.soners have been convicted of a 
: very aggiavated dacoity, on their own arlinis- 
! sions before the Deputy Magistrate. Some 
i of the dacoils repeated/at the Sessions, their 
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Vol VI, admissions of their presence at the dacoity. 
The admissions are confirmed by the imme- 
diate search which was instituted, and by 
the discovery of sundry articles of property 
with the dacoits. 

The crime, as the Sessions Judge observes, 
is a very aggravated one. One man was 
killed, and one old woman was frightfully 
beaten. The state of the district requires a 
severe example, and I shall not interfere. 

I observe a practice which, 1 believe, is 
confined to the Midnapore district, namely, 
that the grounds of commitment are not 
copied into the Calendar as they ought to 
be, but are left buried in a mass of pap rs 
in the record. 

This is irregular, and causes loss of time 
to the Appellate Court. 'I'lie ( -alendar should 
be complete in itself, and the remarks of 
the committing oflicer should be entered in, 
or copied into, the proper column of the 
Calendar. 

The appeals arc all rejected. 


The 23rd June 1866. 

Present : 

'rhe Hon bie W. S. Selon-Karr and W. 
Mark by, yudges. 

Laud diapute — Possession under decree of 
Civil Court. 

Shama Sooiulery Dcbia, Petitioner, 


Messrs. Jardine, Skinner. A (\). 

Committed by the Magistrate of Per/tam~ 
pore, and tried by the Sessions yndge of 
Moorshedahad, on a charge of unt awful 
of lands, 

A M&fi fi-fitrate ouifht not to intrrferr, under Section 
^18, Cckicof Criminal Procedure, with the execution of 
a decree of the Civil Court.^ If called in to mtericre at 
sit tkecaiHC he is apprehensive of a breach of the peace, 
he ahmild, uiuler Set'tion 319, maintain in possession the 
person who has iKcn actually put in pos«e«>‘'ion by a 
decree of the Civil Court. 

This is a case which has been referred to 
us under Section 434 of the Criminal Pro- 
cedure Code, and we have heard .Air. Paul 
in supjtort of the recommendation of tlie 
Sessions Judge that the order of the Magis- 
trmte should be quasired, as well as Mr. 


Allan in reply to him, at some considerable 
length. 

We are clear that the order of the Magis* 
trate is illegal, and cannot be permitted to 
stand. 

I'lie petitioner, Ranee Shama Soondery, has 
been put in possession of the share in the 
lands claimed by her under a decree of the 
Principal Sudder Ameen, confirmed in ap- 
peal by the High Court on the i8th 
July 1865 (Weekly Reporter, p. 144, Civil 
knling.s). 

An Ameen has been deputed to the spot, 
and the petitioner has given him a receipt 
stating herself to have been placed in 
“ khas ” ])f)s.session of the lands, or, to speak 
correctly, of her 2? annas share in them, 
the lands amounting to some 8,633 beegahs 
in extent. 

We hold that it was not competent to the 
Magistrate to interfere, under Section 318 
of the Criminal Ihocedure (ode, with the 
execution of a decree of the Civil Court, 
affirmed, as it had been, by the highest 
Cburt of the country, or to say that the 
word “ khas, ” as used in giving possession, 
must be “ an error, ’ or to lay it down 
that the petitioner had no right to come on 
the lands “ except as collector of rent.’' 

Mr. Allan contends that his clients, Messrs. 
Jardine, Skinner, and Co., have actual and 
tangible possession of certain parts of the 
lands which have not been actually defined 
or interfered with by the Ameen, and that 
they cannot be ousted, as no provision for 
their ouster is contained in the decree. We 
find, however, on reference to the decision 
of the High Court of July last, already 
quoted, that Messrs. Jardine, Skinner, and Co. 
never then pleaded any right derived from 
occupancy, and that the Divisional Bench 
then expres.sly ruled that they could not 
call on the plaintiff, the Ranee, to acknow- 
ledge them as her tenants. 

Moreover, we are informed that the case, 
giving the Ranee }K>ssession, is pending in 
appeal in the Miscellaneous Department, and, 
if there hail been any doubt as to the exact 
meaning, intent, and* object of the decree, 
the matter was one which ought to be ad- 
judicated on in that Department, and not in 
the Criminal Court. 

In fact, looking to the possession of the 
parties and to the state of the dispute, the 
Magistrate, if called in to interfere at all 
under C hapter XXll. of the Code of Cri- 
minal Procedure, because he was appre- 
hensive of a breach of the peace, should have 
kept the Ranee in possession under Sectlofi 
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319 as the parly who had been actually 
placed in possession by a decree of the Civil 

Court. 

For the purposes of the reference before 
us, we, therefore, aciinpf under Section 434 
of the Code, quash the proceeding's of the 
Magistrate hchl under Section 318, and de- 
clare them null and void. In so doing, we 
are acting in strict accordance with a deci- 
sion of this Court of the 27th April 1H64, 
in the case of Kali Soondcry Chowdraney, 
referred from Kajshahyc. and decided by 
Justices Ix)ch and L. S. Jackson under the 
above Section. 


The 25th June 1S06. 

Preu tti : 

The Hon’blc L. S. Jackson an<i W. Markin', 

False Evidence— Discretion of Civil Court in 
sanctioning charge of. 

Queen 7 ^ersus Poosa Ram and two others. 

Committed by the MtJi^isfrdle of niirjreliug, 

and tried by the Sesswns Jud^i^e 0/ Jtinai^e- 

pore, on a chary; e 0/ y; irking /at se evident e, 

Mr. JR. E. Pividate for Peliiioners. 

I’nsatisfactory conviction for prrjuiy, when* tlj. <*vi- 
dcnce was ^.ilancrd as to numhors, and uhcrc the slot y 
for the prosecution was improbatde, reversed. 

The discretion veste<l in a C.ivi! ('ourt under Section 
160, C<xle of Ciiininal Proceduic, of sanctioninjj: a ciimi- 
nal charjife of perjury, is one ih U sli<»uld be most caie- 
fully exercised. 

Remarks on the present ca'*f* in wiiif h tin* disnoiion 
was improperly exercised. 

yaekson, /. I i apjKiars to inc that it 
would be quite unsafe to sustain a convic- 
tion arrived at under such circumstances a.s 
the present. 'Phe pri^joners were, two of 
them witnesses, and the third plaintiff, in a 
civil suit brought against the iirosccuior, 
Mr. Clcevc. Motec Kam sued Mr. Cleeve 
upon a note of hand ran I. (). U.r for 
rupees. He alleged that, ahhough he had 
executed the I. O. U., there was an under- 
standing that he was to pay in 18 months’ 
time. The witnesses called by the plaimiff, 
on the other hand, depo.sed that there was 
no such verbal agreement, but that he was 
to pay within 8 days. The Civil Court 
which tried the suit, it appears, gave a de- 
cree against Mr. Cleeve as prayed by the ‘ 
plaintiff. After this, on Mr. Cleeve ’s appH- ; 
cation, the Civil Court allowccl him to in- : 
stkute criminal proceedings against these ; 
parties for giving false evidence and making ; 
use of this evidence knowing it to be false, * 


On the trial, Mr. Cleeve himself appeared 
with three persons whom he called as wit- 
nesses, and they deposed that the third pri- 
soner. Motec Ram, who came to Mr. Cleeve 
for the purjw.)se of settling his account, came 
alone, unaccompanied by any one else ; and 
upon lliis the Sessions Judge, sitting with 
two Kuropean Assessors, has convicted the 
prisoners, and senienceti them to one year’s 
rigorous imprisonment. 

I’he fust thing which strikes one on look- 
ing at this Cvise is, that it is merely one of a 
balance of testimony. On the one aide 
were the plainlilT and his two witnesses; on 
the other were Mr. C'leeve and his three 
witnesses : and then we find that the pri- 
.soners called another independent witness, 
who very slronglx and substantially corro- 
borated what they had originally said, and 
thus bringing the testimony to an absrdiite 
balance, there being four oaths on the one 
si<ic, and four oaths on the other. 

In addition to this, 1 am bound to say 
that the account given by Mr. Cleeve is one 
which it would be extremely diOicull lo be- 
lieve. He stales in his deposition l>cforc the 
Session.^ C'ourl ; 

“()u that .same day, after making up the 
“ account between us, 1 gave defendant 
“ No. 3 a note of hand or I. ( ). U. for i/»oo 
“ rupees payable at nty convenience. It 
“was my intention lo leave Hope down for 
“ good early in the month of h'ebruary 
“ following, but previous to doing so I sent 
“ foi defendant No. 3, and told him that, on 
“condiiion of his not taking any steps lo 
“ .Mie me for the amount of the J. O. U., 
“ I would agree to pay him twelve per cent. 
“ per annum until such time as the amount 
“ was liquidated.” 

Now, here was a Kurope.ui resident of this 
rexiKile place, Hope Town, having money- 
iransaclioris with a trader there, and he says 
that he was about to leave the [)lacc for good, 
and yet we are lo supj>osc that this trader 
accepted, without any sort of security, a note 
<;f hand with 12 per cent, interest payable up 
lo the time of liquidation. 'That statement 
in itself is almost incredible ; and then, 
again, if we look at the testimony upon 
which these persons have been convicted, we 
find flake only one instance ; there may 
possibly be more, but here there Is a very 
startling discrepancy) Mr. Cleeve says : — 

“ Defendant No. 3 came up alone to my 
house ; 1 saw him walking up to my door. 1 
first sf)oke to him outside the house, and 
then asked him to walk into the dining- 
room, when I made out the account.” 


Voi 
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Then, on turning: to the evidence of one of 
bis witnesses, Bhochun, witness No. 3, he 
says : 

Motec Ram came of his own accord : 
** when lie came, I f?avc notice to the sahib. 
He cainc alone. The sahib told me to call 
him in. 'Fhe sahib did not go outside. 
Witness No. 2 was in the room at the 
time." 

This is directly the contrary to what is 
said by Mr, Cleeve himself. 

I'hen the prisoners were persons, it seems, 
in a respectable class of life, and not the sort 
of persons who might have been hired or 
retained as common witnesses, and whose 
testimony aj)parcntly was not, prinui fade, 
unworthy of belief. Jt certainly cannot be 
said that the witnesses for the prosecution 
were witnesse.s of a higher grade, or more 
worthy of belief. One was a chuprassec, 
another a mist roc, and all of them either 
then were or had been previously in the 
service of the prosecutor, 

l-ndcr these circumstances, it appears to 
me that it would be quite unsafe to allirm 
the conviction of these prisoners. 

1 think, therefore, that the conviction 
ought to be reversed, and liiey released. 

Moreover, it appears to me that this is 
precisely a case in wliich the Judge of the 
Civil Court, who tried llie original suit, 
ought to have very carefiilly exercised the 


he believed their slor)' in the main, because 
he passed a decree for the plaintiff. 

I think, therefore, this was a case in which 
the Judge should have been extremely un- 
willing to allow a prosecution. But Mr. 
Cleeve says (on the question being put to 
him, “ Did defendants i and 2 give their 
evidence before you in the civil suit, and 
did you then, before the Judge, impugn it 
as false?"): “Yes; and the Judge told me 
“ to prosecute them criminally if 1 had any 
“ charge against them," thus; in fact, en- 
couraging him to bring the criminal charge. 

It appears to me that the discretion vested 
in the Court was very improperly exercised 
in this case, and that the proceedings ought 
not to have been permitted. 

Markby, J. 1 also entirely agree that the 
decision of the Judge ought to be reversed. 

it api)ears that the defendants were 
tradesmen in partnership, and that the prose- 
cutor was in their ilebt. The prosecutor 
had given to the defendants an acknowledg- 
ment of his debt in the form of an I. (). U. 
A suit to recover the debt was afterwards 
brought by the defendants, and the defence 
set up by the prosecutor was that, at the time 
the acknowledgment was given, an arrange- 
ment was made that no proceeding should be 
taken to recover the debt as long as interest 
was paid at the rate of 12 per cent. 
The defendants, however, denied that that 


discretion vested in him by Section i6i> of 
the C’ode of Crimintl Procedure. That 
Section provides : 

“ A charge of an oflcnce against public 
“justice described in Sections 193. 194, 195, 
“ 196, 199, 2i)u. 2c.'5, 2 ci 6, 207, 20S, 209. 210, 
“21 1, or 22S of the Indian Penal Code, 
*• when such otTence is comniitled before or 
“against a Civil or Criminal Court, shall 
“ not be entertained in the C’riminal Courts, 
“except witii the .sanction of the C'ivil or 
“Criminal Court before or against which 
“ the offence was committed." 

That was a provision substantially similar 
to the law which formctly prevailed, aiul 
which expressly provided that persons 
again.si wliom a civil suit had been suc- 
cessfully prosecuted, aiul who from vindic- 
live motives should be desirous of bringing 
their adversaries into the C'riminal C ourts, 
and harassing them by charges of peijury 
and forgery, shoultl not be allowed to do so, 
unless the C'ourt xvhere the suit was tried 
saw cause to permit it. 

In this case, whatever the Judge might 
have thought as to the accuracy of the wit- 
nesses in matters of detail, it is plain that 


arrangement had ])een made. On the con- 
trary, they all three swore that they were all 
pre.seiit when the I. O. V, was given, and 
that the arrangement was that the money 
w'as to be paid within 8 days. On the other 
hand, the prosecutor swore that one of the 
defendants alone was present. 

I'herc was, therefore, in that suit, a direct 
conflict of testimony between the i)rosecutor 
and the defendants. I’he suit was decided 
in favor of the defendants, whereupon the 
prosecutor turned rounil and charged the 
defendants with having given false testi- 
mony ; and it is hardly necessary to say that 
this was a proceeding which ought to be 
very carefully watched. 

The Judge below' disposes of the case by 
saying that the evidence adduced by the 
defendants is extremclv weak and incon- 
sistent, If that had been so, it would have 
been a good reason for finding them guilty. 
But, I think, the evidence given by the de- 
fendants is at least as strong as that given by 
the prosecution. Indeed, looking at the incon- 
sistency f»oinicd out by my brother Jackson 
between the evidence of the prosecutor and 
that of one of his witnesses, I think the 
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|>r(ppofideiancc is nulier tn favour of thr 
evidence given for the defence. < )n the one 
hand» there was the statement of the prose< 
cutor himself, and three witnes^s, all more 
or less dependent on him. On the other 
hand, there is the statement of the tliree 
defendants, supj,K>rieil by a witness who is 
entirely indef>endcnt of them* who positively 
supports their statement, and who was not 
even cross-examined by the prosecutor. 

1 think, therefore, that there is no erouiui 
for the remark that the evidence tor tlie 
defendants was weak and i!\consistcnt, and 
that there was no sort of evidence given 
by the prosecutor which is ncccssaiv in 
a case like the piescnl to convict the pri- 
.soners. 

I also enlireb agree in llie remarks made 
by my brother Jackson as to groat caution 
being necessary in allowing such ]>rosecutions 
for perjury, which arc, in fad. an indirect 
mode of re-opeiting a case upon which a 
decision had been already given. It wonltl 
be most undesirable that criininnl proceed- 
ings should be lor any such i»ur[)Ose so tolall) 
misa)>plicil. 


'rhe 2 5lh Imu; j 

Present : 

rhe Hon ble J, P. Xorniaii and ci. ('arnpbcll, 
Judges. 

Discharge -Acquittal— European British sub- 
jects — Evidence. 

C riminal Jurisdiction. 

C^uecn versus Robert SherilT. 

Peviseti under Station 40^, Cnminat Pt 
leduie Code, 

Whcif n<» I barge hi vi,nlin{f has been drawn up, and 
the priMim r has not Iwct a*«krd to make bis defertec*, 
the Magistrate. It be think'^ that no offyr * e has hern 
proved, ran only di-«cbai ge and not arijuil the prisoner. 

Nor can the Magistrate a« cpiit a prisoner whom be Ijas 
no jurisdiction to try. 

Mode of procedure by a Magistrate with regant to 
Kurupean British subject accused of an offence. 

Remarks on the imperfect enquiry in thi!» ca.se with 
reference to the examination of witnesses. 

This case has been sent for under Section 
4049 the attention of the Court having been 
called to it by the Government of Bengal. 

On the evening of the 13 th of February 
last, the officiating District Superintendent 
of Police at Cachar received information 


that Mr. Sheriff, the Manager of the Deectar Vii 
Kaash < hardens, was charged with causing 
the death of an infant only a few days old, 
the child of one Kulgt, a cooly labourer in 
that garden, fhe woman s^d she was 
silling m the lines giving the child suck, 
when the accused came into the lines, began 
to beat the men, and also beat her. One 
blow accidentally hit the child which was 
at her breast ; bliMxl flowed from Its nose, 
and it died almost immediately. The Sufier- 
intendent made an enquiry. It being late 
in the evening, he allowed Mr. Sheriff to 
go 10 the Caclmr Planters’ Hotel, taking 
from him a recognisance binding him to 
appear the next morning. On the I4lh, the 
Civil Surgeon examined the bodies of the 
deceased infant arul the woman Kulgi, and 
on I lie same liay the report of the police 
officer was forwarded to the Magistrate. 

It docs not appear that the Magistrate 
proceeded with the case from the 14th to the 
jSih of Fel)ruary a delay which appears 
to us ini xi usable. I be report of the Super- 
intcndeiil c»f i*olice informed the .Vssistani 
( ommissioncr that an olTencc had been com* 
mitie<l which was apparently punishable 
with imprisonment for two years under See* 
i lion 33H of the Indian Penal Code, or possibly 
I under Section 323. In either case, it was 
an offence which the Assistant Commissioner, 
who appears to have the full powers of 
a Magistrate, was comi^etenl to deal w'ith. 

On the 28th of hebruary, the Assistant 
Commissioner proceeded to take the evidence 
of the witnesses. 'Phe record of this pro- 
ccetling is most imperfect. It docs not 
show' that the witnesses examined on the 
2Sih were eiiher sworn or, if Hindoos or 
Mahomedans, affirmed under Act V. of 1840, 

'Phere is notliing in the reconl, from the 
beginning to the end, to show whether or not 
the accused was ever in custody or present 
during any part of the enquiry, though it 
appears that lie was summoned for the s8th. 

I here are ceitain expressions in the evidence 
which look as it some one had put questions 
in the inieresl of the accused, but tliere is no- 
thing to sb^n^ whether or not there was any 
cross-examination by him. F-xcept in th« 
case of the first, and perhaps the second, 
witness examined on the 28th of Fcbrtiary, 
and the C ivil Surgeon on the 7th of March, 
the evidence, as taken do\yn, does not appear 
to have been read over and explained to each 
witness, as rerjuired by Seaions 19B, 199, 
and 249 of the Code of Criminal Proce- 
dure. i 
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'rhe Assistant ('oramissioner did not exa- against the accused person, shall discharge 
mine or put any questions to ilie accused, as him.'' This discharge is not an acquitial ; 
he might have done under Section 202. it leaves the person discharged, and liable to be 

Hcfore wholly discrcdiiiitg tiie story told again charged at any lime if fresh evidence 
by the prosecutor on the ground of what are should turn up, or other circumstances render 
no doubt apparent discrepancies and incon- such a course proper. 


sisicncies in the evidence^ the Assistant (Com- 
missioner should at least have asceitained for 
hiinseU whether the accused denied it. 

'i’he evidence is taken down in a most 
careless and imperfect way. rUe attempt 
was made to get from each witness, other 
than the i>rosecutrix, llu; ^Yhole history of 
what he saw or profe.ssrd to liave seen. As 
regards most of the witnesses, a few words 
taken tlown in an illegible scrawl are all 
that we have to inform us what was the story 
wliich the witnesses could or would have 
told if properly (jueslioned. In cases where 
a Judge sees that the evidence of the chief 
witness is entirely reliable, he would j»roba- 
bly think it a waste (d time to reepure 
others, called to coiaohorate his evidence bv 
speaking to the same facts, to go through 
them in very minute detail. Hut it is a dif- 
ferent matlcM when the evidence of the iirsl 
witness is discredited, on the gimind of dis- 
crepanty and improbability, and especially 
when a chief ground for disc lediiing his 
te.stimony is some apparent coniiadiciion 
between it and that of the evidence* of the 
iMliiM vvilni‘S,se.>. I’lie ('omini.s- 1 

sionei vvu'- dealinj* vviiii iKimme tietiiicuu case, 
but one in which de.ilh was imbsputably 
caused by violence of some son. and where 
the Assistant Commissioner couKl oidv ac- 
cjuit the a< cased by limiing that the wit- 
nesses for the prosecution h.n! made a false 
charge, and sup[»orted it by false evidence, 
under circumstances of the gro.sscsl crimi- 
nality. 

NN'c do not propose to e.xpres.s any opinion 
oi\ the evidence, but we certainly can atlri- 
buUf no value to any opinion formed by the 
Assistant CommissioncT in so iinpen'cci an 
enquiry. 

On the 7ih of March, the .\ssisianl (om- 
missioner rc‘cords that he “ dismissed the 
charge of hin1 ; he found that the ac cused did 
not commit hurt, acciuiiied him, and directed 
that he should be released." 

The acquittal is wholly erroneous. 

Section 250 of the ('ode of Criminal Proc e- 
dure provides that, when the evidence of the 
complainant and of the w itnesscs for the prose- 
cution, and such examination of the accused 
person as the Magistrate shall consider neces- 
sary, have been taken, the Magistrate, if he 
Utould r»nd that no i»IYcuce has been proved 


The Section goes on to jirovide that, if the 
Magistrate thinks the offence apparently 
proved, he is to draw up a charge. 

By Section 25 1, this charge is to be read 
to the accused, and he is to be called on to 
make his defence to it. Upon this, the trial is 
to proceed regularly, and it the Magistrate 
finds the accused not guilty, he is to record a 
judgment of acquittal. 

In the present ca.se no charge in writing 
I was drawn up, as piovided hy Section 25b. 
j 'I'he prisoner was not a‘'ke(i whether he was 
I guilty or had any defence to make under 
Section 257. 

The Assistant C ommissioner could there- 
fore only discharge him under Section 250, 
and not acquit under Section 255. 

'I’lic Assistant Uoinmis^ioncr took no .stepi 
whatever to ascertain whether he hatl juris- 
diction in respect of the jicrson of the ac- 
i cased. 

' At the time ol the ]>as.sing of the 55 (i. 
I HI. Uap. 155, the olYencc v barged against the 
accused was mafrslaughtcr which \\\^ I'et on \\ 
and therefore does Kill within tlie de- 
scription of ‘'as.suull, foriible entry, or olh(‘i 
injury, accompanied with torce, not being 
felony." in Section 0 5 of dial Statute. 

If, therefore, the accu.sed is a Kuropear 
British subject, the A^Msuint ( ommissioner 
had no jurisdiction to try hint, and t onsc- 
c|uenlly could, of couise. not acquit. Be- 
fore assuming to deal with the case sum- 
marily. the Assistant (’ommissioner shouh 
have ascertained ami recorded in his proceed- 
ings whether the accused person was o, 
w.is not a l'.iiro[>eaii British subject, in orde. 
to deieimine whether ho was subject to hi; 
jurisdiction or not. 1 le should have enciuirec 
from live accused whether he alleged him- 
self to be such or not, and. if necessary, shouh 
have proceeded to make further investigaiior 
in the manner pointed out in the C'ircula 
( bder No. 2 of 1S59. .March 17th. But i 
is not necessary to direct encjuiries upon tha 
j>oini now, because it is clear that, at th< 
stage at which die proceedings had reachec 
under Section 25c, the Assistant Uommis 
sioner could not in any case hav'c had powe 
to acquit. We ihercfoie quash so much c 
the Assistant ( onunissioner’s order as acqmt 
the accused. 
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The 25ih June 1866. 

PresK-rtf : 

The Hon hle J. P. Norman and (i. C'amj»- 
bell, yuiii^es. 

False charg-e. 

<^)ueen r^rsux Tran Kisson Hid. 

Committed hy the iMa^i^tt ate, and it ted oy 
the Sessions yud^e of Iloo^hlw on a tharoc 
o/ insti/utinji^ a false tnmina! ehat i^'e u ith \ 
intent to injure. 

It is not a sufficient jrrounil for a mult i Si ction 

211 of the IVnal Ct'tlr. that a ti> whom at wt»»n^ 

has hern (hme, tirwht* conn it »■«» that .t wiooi; has lu * n 
tlont* to him. tnakes a chari^M'oi < otn!>l.j'ut tjjuMict uK-iu c. 
or a statt mt nt whith m>t oi ovj^ht rot to he ‘•uffit u-nl 
to satisfy a it';»sonai*lc miml, it in tmth In* tlni not kn.*w, ' 
at the lime he math' th»? t ompl.imt, tlmt tluie was tu* 
just ami lawful ^’rounds toi makmj* it. 

'I’hk )»rtsoncr was clvar.i;cd, nmlcr Sectiojt 
211 ot i1k‘ Pen*!! uitii liaviiit». on ihe 

K'jih day of Au^iisi last, with lulcni to 
cause injiin lo Kinpali Pnnilit. luslitnlt »! 
a criminal prosecution a;4<tinsi iuin on a 
false chaise ol hiiMiii; ioinnniiod d.u oit\, 
knowing tiiat tlure was no just ca lawful 
ground for siuh a proceeding. '1 he cU'-e , 
was tiietl h\ Mr, Pigou. the Sessions Judge 1 
of Ilooglily, who, on leaving the cast* to the | 
Jury, told them lliat, if the) hefitr'rd that 
the prisonet had just and lair/ul jfi aiutl 
for insliiutmif the proset uti<ai, ihe\ iiiiisl 
acejuit him. even if they tot/ered (tie that oe 
0/ dacoity to he false ; hwX that, if the* Jury 
believed that the prisoner know* that ihrre 
were no just or lawful grounds for the 
charge knew' that no (iacoily had lu-en 
commilied and instituted the, pro-ecutiou 
with intent to injure Kurpah Pumlii in 
anger at any offence on the jiaii of the > 
villagers, then they must c mix id l»iin. 'Phe ! 
first pan of the direction to the Jury is' 
open to some objection. 'Phe proper <jues- 
lion to leave to the Jury wf>uld have been 
that, unites they heliei.rd that the prisomr 
kneiv that he had no just or Ura fut found 
for insliluling these proceedings, they iimsi 
acquit him. 

Throughout the summing up, the Sessions 
Judge appears 10 have gone through, and 
consjjlered very carefully the exidence 
adduced by the prisoner to prove that the 
dacoity had been committed, and after show- 


ing that there were grounds for supposing ViML Vl* 
tliai the witnesses called bv him were not 
speaking the truth, he told the Jurv that, if 
the Jurv believed liiai the witnesses speak 
the truth if tlie\ believed them, they must 
acijuit the prisoner ; but if they disbelieved 
them, they must consider whether the pri- 
soner knew' lie had no just or lawful ground 
tor insiiuiting ctiminal proceetlings. He 
saitl; •• h is not enough that he (prisoner) 

“ was told hy the witnesses. .V man is not 
• justifictl in making sUch a serious charge 
“ without careful en(|uiiv. If the mere fact 

o! being told by others is sullicient to 
“ jnstily a i.haige. there would be no safety 
“ agauist faUc charges ; for a person would 
“ iiuiely have to gel another person to tell 
“ him a c ircntusiance. and then he could 
•‘make the faPe charge, with impunity'. 

“ No- a man. in making such serious 

1 liarccs. It the facts arc not in his owri 
•‘ knowleilge. must he t areful to make proper 
•• eru|tui\ : ami yo»i must say whether this 
“ piisonei made any real enquiry,” 

Now, it is not enough, ami not a sufficient 
ground for tliaigmg under Scntioti 21 j of 
the Indrau Penal (’ode, tlial *a person to 
whom a wrong has been done, or wiio coii- 
iMvc'' dial a wiong has been done lo liim, 
makes a <.haig»* or complaint upon cwidciue 
or a siairmeiii which is not 01 might not lo 
be sulhcicnt to satisfy a reasonabk* mind. 

However lashly htt max act in receiving 
and believing such statement if in fact and 
truth he docs iioi know, at lime he 
makes the complaint, that there are no just 
and lawful grounds for making the com- 
plaint he cannot be convicted ol making a 
false charge under the above .‘sec tion. 

I.rxjkmg at the whole facts (jf this parti- 
cular c.ise, we see no reason lo sujipo.se that 
the Jmy were wrong in finding that the pri- 
soner made the charge, knrrwing that lliere 
were no inst or l.ixvtul grounds for such a 
proceeding. 

Phe prisoner's vakeel has btien unable to 
show Us any circumstance which would lead 
to any inferem e other than that the defence 
whicli supports the false charge has been 
got up hy the* prisoner himself. There! is 
j nothing whatever which leads to the infer- 
: ence that the prisoner was misled by the 
story told by the witnesses called by him ; 
and we think, therefore, that there is no ne- 
cessity for interfering with the conviction, 
although the manner in which the tiueHtion 
was left by the Sessions judge to the Jury 
' was not quite salisfacton • . I 
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Vlt The 30th June 1866, 

Prtseni : 

The Hon'ble F. B, Kemp and \V. S. Seton- 
Karr, Judges, 

GneEOua Hurt and Robbery. 

Queen versus ("liakor Harec and others. 

Committed hv the Magistrate of Bancoorah, 

and tried by the Sessions Judge of West 

Burdwaut on a charge of murder ^ hfc. 

Where, in a case of robbery attended with death, 
there was no intention of causing death or such bodily 
injury as was likely to cause death, the conviction w-as 
altered from voluntarily causinjr hurt in committing 
robbery, to voluntarily causing grievous hurt in commit* 
ting robbery. 

'.r iik.sk four prisoners were coniinhted to 
take their trial before the Sessions ( ourt 
of /illah West Burdwan on the followin^^ 
charges 

sst. Murder (Section 302, Indian Penal 
Code). 

2nd. Dacoity (Section 395, Indian Penal 
('ode). 

An additional charge wa.s framed by the 
Sessions Judge, natnel\\ robbery and volun- 
tarily causing hurt. 

'Phe Sessions Judge, in coiKurrence with 
the opinion of the Assessors, convicts the 
prisoners of robbery, and voluntarily causing 
hurt in the commission of robbery, and 
sentences the prisoners to transportation 
for life (Section 394, Penal Code). I'he 
Judge observes that the evidence for the 
prosecution is particularly good and trust- 
worthy, and proves that the derea.sed. with 
his wife, her babe, her brother, and her 
nephew, were returning at night from a 
neighbouring market with their little pur- 
chases, and a few brass and cojipcr uten- 
sils, and that they were suddenly attacked 
on the roail, and robbed of their all hv the 
prisoners. 'I’hc deceased received a blow 
on the head from a l.itce ; the child also 
received a blow, but was not severely iniuied. 

Bissoo the deceased died, savs die lodge, 

from the effects of the blow on the head, 
or rather of the shock occasioned therchv.” 

I'he Judge remarks that “in this case the 
deceased was struck hut once, and with a 
latte ontw and the intention of his assailants 
was evidently merely robbery, and tlicy had 
no desite nor idea of cau.sing death. Indeed, 
the evidence of the medical officer, it 
appears the blow' was by no means a revere 
00^ and death may have been caused 
bj tbt shock of an unexpecte<) attack caus 
lat caitain vessels of the brain to burst. 
TSa pHsoneri, therefore^ cannot be found 
giiiUy of the capital charge.’* 


The Judge, as stated above, convicts of 
voluntarily causing hurt in committing the 
offence of robbery under Section 394. 

On turning to the evidence of the medical 
officer, we find that he deposes that there 
was a contused wound on the scalp two 
inches long and about a quarter of an inch 
deep, that the cut commenced a little above 
the forehead on the right side and ran back- 
wards towards the crown of the head. 

There was a considerable quantity of blood 
round the brain under the dura mater J' 
The effusion of blood was no doubt the cause 
of death. “ This w'as probably caused by the 
shock of the blow which ruptured some of 
the small blood vessels of the brain.” P'rom 
this evidence it is very clear that the blow 
received by the deceased caused his death. 

I'he prisoners have committed the grave 
offence of highway robbery at night upon 
iinoffeiuling people widi whom it is clear 
from the evidence that ihey had no previous 
enmity. The evidence to prove an alibi on 
the purl of the prisoners is wholly untrusl- 
wortin, and we entertain no doubt of the 
guilt of all the prisoners who have been 
clearly identified as present, and taking a 
part in the robbery. 

'lire conviction of voluntarily causing 
hurl is. however, we think, not suited to the 
filets proved in evidence. I'he offence of 
hurt is tle.scribcd in the Penal ('ode, Section 
319, as causing bodily pain, disease, or infir- 
mity. In this case, a latec was used, the 
deceased was struck a heavy blow' ou the 
head, on a tender part of the head the fore- 
head and this blow undoubtedly was the 
inrinetiiate cause of death, and not the shock 
occasioned by the blow, as observed by 
the Judge. 

The Penal t’ode does not provide for 
Nimple cases of manslaughter, but it provides 
i for cases of homicide : whereas, in the case 
before us, there has been no intention to 
cause death, or to cause such bo<rdy injury as 
is likely to cause death, it falls under the head 
of grievoiKS hurt t^.Seciion 325, Penal Code) ; 
and the practice of our tVnirt has Itoen to 
rely on this Section on such cases, 

\Vc therefore alter the conviction to *• vo- 
luntarily causing grievous hurt in commission 
of robbery,” and confirm the sentence passed 
by the Ses.sion.s Judge of transportation for 
life on C'hakor and Brojo. who beat the 
deceased, as well as on the other two 
who arc Chowkeedars, and whose crime Is 
aggravated by their position as guardians of 
the public peace. 
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The 30ih June 1866. 

Prestni : 

The Ilon’blc F. H. Kemp and W. S. Seton- 
Karr, Jud^ts, 

Sentence without defence. 

Criminal Jurisvliciion. 

Referred under Set /ion ^, 7 ^. Act XXX. of 
iSti, and Circular Order, dated t ^th 
July id6j, Xo. tfi, 

Bamaboistobee. Petitioner. 

A scntcnct; uf imprisonment passed on a woman, who 
was never put on hct defence, cpiashed as ilicgal. 

We have referred to the Sections of tlic 
.aw (|UOte(i !)>’ the Sessions jud.ire and to the 
irocccdings of tlie Magistrate, iiiid \vc arc 
Df opinion that the sentence of one month's 
‘mprisonmeni passed under Section 182 of 
he Penal Code, in the case of Mussamnl 
dania, who was never put on her defence, 
‘s illegal. 

'Phe sentence is accordingly c|uashed. 


The 2nd July 1S66. 

Present : 

The llon ble r.och, Judge. 

Kidnapping. 

<^)ucen rersns Sheikh ( )ozeer. 

Committed hy the Magistrate, and tried by j 
the Sessions Judge of Dacca, on a rharge 
of kidnapping, . 

Secthm 36S of the Prnal C»Htt* refers tu Mime utht-r 
wh<» in rono alin^ any pervm \vh«i has 

idnapp^d, and not to the kidnappers. 

The Sessions Juilge is right in supijosin/f 
that the conviction by the Jury on the 3rd 
charge is incorrect. Section 368 evidently 
refers to some odter party who assists in 
concealing any person who had been 
kidnapped, and docs not refer to the kidnap- 
pers. As, however, the Jury have convicted 
the prisoner on the ist atid 2nd charges, 
and the prisrjner has failed to show that 
there is any error in law in this finding or 
in tbe sentence passed upon him, 1 reject 
the appeal 


The tnd July 1866. 

Present : 

The Hon ble J. P. Norman and G (^ani|>* 
bell Judges, 

ETidence of acconi]dtcos---Corroboratioii~-liia« 
direcdon. 

(^)ucen vs, Khotub Sheikh and others, 

A ppelhnts. 

Committed by the Afagistrate, and tried /{v 
the Sesssions Judge of Xuddea, on a 
charge of dacoity, . 

A verdict of (guilty of daroity aifainM certain of the 

y risoners set aside the {j;rt>und of mUdirection, the 

udge having omitted to point tmt to the Jury the din* 
gcr of relying upon the unrorrohorated testimony tif 
accomplices. 

l.N this case, the Sessiotts Judge has com- 
ntitled the error pointed out by the Court 
in the case of (>ueen ?'.r. Klahee Hukslt, 5 
Weekly Reporier. jt. 80, ( riininal Rulings, 
He has omitted to point out to the Jury the 
danger of relying upon the uncorroborated 
testimony of accomplices. 

As regards Khotub, a large quantity of 
property belonging to prosecutor wa.s found 
in Ills possession. 'Ihis fact raises a pre- 
sumption of his guilt, and exactly tallies with 
what might have been expected if the evi- 
dence of the accomplices were true, and 
abundantly corroborates the statement that 
Khotub was concerned in the dacoity. 

As regards the j^risoners Sreemonto 
Sirdar, Tinoo Chung, and Nobin Sirdar, 
it is proved that they were absent from 
I their houses, which arc in the village of 
Chuprah, on the night of the dacoity. 
On the following morning at day-break 
they were met by three independent wit- 
nesses at Assumnugger, a place about four 
koss to the south-east of Chuprah, to which 
village they were apparently returning. 
By reference 10 the map, and from the 
evidence, Assumnugger apj)ears to be about 
3 or 3i koss to the north-west of Baxccd- 
porc. As traces of robbers and of the plund- 
ered property were found to tiie west of 
that village, it is clear that these people were 
in a place in which, if the story of the ac- 
complices is true, they would naturally iiave 
passed on their return from the scene of the 
dacoity to their own houses. 7 'heir pre- 
sence at Assumnugger is unaccounted for, 
except on the supposition that the story of 
the accomplices is true. 

Aaing on the rules laki down in Klahee 
Buksh's case, we think it unnecessar) to 
interfere with the conviction of the a^ve- 
mentioned four prisoners. 
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VI* As regards Denoo Ghose, the finding of i 
the pieces of burnt vtauil, with a sword, 
affords some slight corroboration. 

As regards Modhoo Ghose, the finding of 
(he silver ornament, which the pro.secutor . 
claims, in the possession of a nicnd>er of iljc 
prisoner's family resident in his house, could j 
afford some corroboration, ihn the Sessions ! 
Judge (disregarding the Circular of the 20th ! 
August iSh4), instead of treating die p(js- 
scssion of it as }>an of the evlvlence against 
the prisoner on the main tliarge, fiaintd a 
separate charge in resjjccl of the illegal 
possession under Section 412 ; and the man- 
ner in which the fpicstion on that charge was ' 
left to the Jury leaves it en»irel\ doubtful 
whether or not they believed llie ornament 
to be the property of the prosei iilor. 

As regards Wooinevli (Jho.s*-. his ahvence , 
from home on the night ot the ilmoiiy, and . 
the circuinslanees letmcd to hv the Sessions 
Judge, afford some slight i (»i rolu^ratuni of ■ 
the storv of the aceoinfilica*. it appears tliai 
the prisonei and Kljodeeram have both ; 
houses in Kistopore. It ma\ be that Khodee- ; 
ram, knovNing the fact that this prisfincr ha<l ' 
gone on tlie Saturday to Kishnaghui to the i 
Small (’ausc (’oiirl, woiked dial fact into his 
tale to give an apparent v ontirmniicm to it. 

It is n matter winch should l)e hft to the 
jury whether or not. fioin da* position ot 
the }»arties, Kliodeerani (cmld have known 
that the prisoner went to Kishnaghui. aiul 
left it again dial night, except liom the 
statement of Woomesh ( Ihose given in the 
inode delailetl hv Khodeeram. It must lx* 
observed that Kliodc'eiam does not deny 
that this prisonei 's hnaher h.ul given 
evidence against him in a case in which he , 
was imprisoned for one year. 

As regards (bmgaiam and Xohin Ghose, 
there appears to he really no corrohoiation ; 
and the same ()h.->ervation appears to apply 
to Poieel Ghose. because, as we understand 
it, the jury think that the found in 

his possession is not idoniihed. 

\Vc dismiss the appeal as regards Sree- , 
monto Sirdar, Xohin Sirdar, and 'f'eenoo • 
Chung. 

As reganls Khotiil> .'^heikh, we dismiss the 
' appeal as ivganis the charge of vlacoity. but ' 
reverse tlie eonvituon noon the 2 ml head of ’ 
charge, rvc., that <if dishonestly retaining 
stolen properly, the possession of which he 
knew to ha\e been av^pnieil by dacoity. 

And we dnea that the veulict be set 
aside on the irrouml of misdirtHlion, and a 
new' trial had, as icgards the remaining 
prisoners. ; 


The 2nd July 1866. 

Present : 

'riie Hon’ble L. S. Jackson and W. Markby, 
Judges. 

Revision by High Court — Orders of Sessions 

Judge under Section ^09, Code of Criminal 

Procedure— Security for good behaviour. 

Miscellaneous Gase. 

Juswunt Singh, Petitioner. 

(Irdc rs passtHl l>y S(“,si(»ns [ucltrcs in coiifirination of 
onlft-. }>v callinj^ uptm j>arlic'S to give secu- 

iilv l«»i tlu ir gcKut 1)( havioiir, not subject to ap- 

aie open to levlsion t)v the High C'ourt under 
Si(‘li(UJ 404, ( ()(le <>1 C'riruin.il Proeedure. 

With lefereiire to Serti<tn . ^or and 409, after the ex- 
pit. liiou of the teriu of eontijteriient in default of security, 
.1 se<'oud secuiItN rannot be detnandetl except upon some 
new |>ioof of bad livelihood or that a person is not ca- 
p.able of following an honest calling. 

JiUkson, y. (Mtnkt>\ J.. lom ui ring). 
l\ this case, the petilionei ajipcals against 
an Older ot llie Sessions Judge of Piir- 
iK-ah, by whicii be has been directed to 
furnish seciitily tor his good behaviour 
in the Slim of Rs. 2.000 for the period of 
three yeais ; aiul, in default of furnish- 
ing sccmiiy, he has been committed to 
piison. Section 409 of the Criminal Proce- 
dure C’oiie proMde^ an afipeal against orders 
of Magistrates tailing upon parties to give 
security for their good behaviour, such an 
appeal lying to the C'ourt of .'^e.ssion to 
whith the .\lagistrate is subordinate. Section 
4c S, however, which allow’S apj)eals from 
persons convicted on Inals hehi by a Court 
of Session to the Sudder Court, does not allow 
any appeal agamsi an oriler of the present 
kind. But. undoubtedly, such orders passed 
by a .Sessions Jmlge in confirmation of an 
order by a Magistrate are open to revi.sion 
by this I’oun umlcr Scciion 404 of the Code 
of Ciiminal Procedure. 

It appears that the petitioner has been re- 
peatedly convicted anvi imprisoned on vari- 
ous cnininal charges, and it also appears that, 
\vfK*n he was about to be released at the ex- 
piration ol one of ihe^e periods of imprison- 
ment, the Magistrate instituted an enquiry 
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nto his character, and passed an order callin^r » Now, \i appears that the Magistrate, being 
pon him to give security tor a perioi of ! of oi)inion that it was “the height of folly' 
ne year : and that order upon appeal was ; to allow this per^m to come out of custody 
Dufirmed by the Sessifms Judge of iIjc ; ami to he at luge, has kept him in prison 
district on the Jqth September 1S64. Tuvlor ! for a longer j*enod than that for which the 
aat order, the petitioner a)>pears to haxo j i>ng;nal M-curio w.\- letpiired from him, and 
amained in prison, just as that period was j has made a sv^otivi em|niiN into hU eharac- 
bout to expire, the Magistrate tomnrcin. cd a I icr, .ilthough that enijuirx i OiiUl only relate 
econd enquiry into his charav:ier, detaining U) lirt* ^huaiiei of die petirjoner during the 


le pelJtioner, a seems, in the meantime m 
ustody. Having made a '‘Ullic ieni emphry. 
e recorded air order otj the g pd t telobei 
865 in the lollowing terms : “ I h s ni.in 
is one ol the most nouaion^ dacoils in the 
district: he is a sort of Hick rnrj>in. 
k*. very one knows )uswui]i Singh : it W{iul«) 
he the height of foll\ to let him out 
of jail. Kvery Magisirate who has lieen 
here has taken tare to k<*ep juswuni 
Singh in hand. The accused must liiul 
security in the sum of Rupees (jn,* tliousand 
(!//>' ,1 for his go. id hehviMour. tor 
one \ear, iiom iliis dale ; in def.ndt. to 
remain in custody lor the 'vod pumd," 

'That ordiT wtni hetore the .'^essjons 
ndge. 'lire Sessions liulge (ju.islr’d it. and 
arected a tunher (MUjunN. o;i whit ii th< M.i- 
.'istraic look tniihcr pio. tM-din. < hi die 
■rders coming ag.iin Inloie tii<' 'session^ 
iidgc. Itiey Wore rmee more, and .itieiwatds 
third time, quashed, and the case lemanded 
the M aei-t iMtf'. hin.'Jlv, howexrr. the 
lagisirate p;sscd an oidcg' on die 2 di k’eb- 
uary oi the ])resciii \ear. recommending 
liU the petitioner should lu* called upon to 
arnish secutiiy in the sum f'f Rs. • 

or three yeais. In inodiru ation of di.a 
troposal, the .'^e.ssious judge has pasN-d the 
rder now complained of. 

by Sei.iion V- i. f 4' t’riiniiial *’roc«'- 
lure, which closelx lollows die Section uu^ier 
hicli the Sessions Judge*' or ler ajiiaMr.s to 
:ave heen made. 11 is pio*. i.icd th.ih “in the 
‘event of any pcison require<i to give sc< u- 
‘ ritv under die proxi doiis of the iorego- 
‘ iiig Sections fa.iing to lurnish die seturi»v 
‘ so required, he shall he committed to ]»ri- 
‘ son until he fuinisii the same; provided, 

‘ that ft(/ /ntr/y yhul/ hf kt/>f in prison /h/ 

‘ <1 lon^i^rr per hx/ tlian ih.u for wlucri the 

* security has heen rcijuired from Ijirn. ” 

*nd ii appears that iljis Court, in the case 
if Sheikh Knaycl. on the July 1S62. 

eld that, “after the expiration of the term 

* of confinement in default of security, a 
‘ second security cannot be demanded ex* 

‘ cept upon some new proof of bad liveli- 

‘ bood, or that a person is not capable of j 
following an lionesl calling/' 


pel JO I piexum.s t > )n> laie im .u ceration. 
It touid ne\ei have been mleiided that, 
under the opcralum i 4 these Sei tions of the 
t'ode o) Ciimma! I'loceilno*, security .shouhl 
l>e lime alter inuc* dent.mded hum a party, .so 
ihui. 1)\ lenewtsl ouiei.soi tij.u hind and with- 
out .mv chain c of le.tiimg .r new life, .ind show- 
ing him.Ne.f to !»• a piopcu peisi)n to he left 
at laig<’. he si: mid lie kept in prison for the 
wholt* peiiod (4 his life. 

It apgc.us me, theuduie, llrat the oi‘der 
wii'.iii the M igi'h.ite .md Sessions judge 
h.ue p.O'.cd in ilus i .isc not m aicordance 
with the 1 iw 01 with tiumuon luslive. It may 
lie wrv m.es^.U) for the pe;u e ot the ilis- 
iiivi. it tin.' pM'.oiier 1 m* a per.on of th<‘ kind 
(ji-s. iiIm- i. dial h<* '^h«)ul i he k<‘pt under close 
<m\< i)l.ii)C<‘ dial tlie polu «• diould k(*i*p an 
e\( up* 111 him, md iMrro“')v obseixe his con- 
diu i. 

It, npou hemg set at liberty, he should re- 
luiu to his Icnucr tcuis'* (4 life, and sliow 
th.jl tie ( outimu s i<j h**, alter being; .«el at 
iilier.x .1 jie!.-<irio| daiigi i oils and tle.sjieratC 
c: .i.aeter. whom U ha/, ii dons for the Cfim- 
nmniiN to !ea\e .u large, no ilonbl he may 
.igam Im- hioiiglit behii'r ilic Magistrate, and 
a!n*i rvideiKe ol l.'i - proceedings has been 
laid ladnre the Magistrate, a further order 
max he iM'seii uajuning him to furnish 
s(*«. mity. It dot's not appe.u to me lluU. 
without Ijavmg been >■ t .it bheily and alloxv- 
ei! a fan ch.ince f 4 i< id n*/ a uexs life, orders 
f 4 liiis srjri shrjuM b'* pa,', ed, otie alter the 
oiuc r. i think, dieo fou- lmt dir* order ought 
10 be .set aside, and iiia« the piiyjncr ought 
to i>e lelea.sed. 

At thx* s.une time I oliserve that the 
Magistrate si. lies lira!, on the occasion of 
the investigation into the juisoner's charac- 
ter, he apjiears to have used threatening lan- 
guage towards the xxjinesHes who appeared to 
depose again.st him. It would have been a 
proper course for the Magistrate to call upon 
the petitioner to give security to keep the 
peace loward.s those persons, and it may 
now be a wi^e jirecaiUion for the Magistrate 
to do so befoie releasing the j»risoncr. 
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The 7th July 1866. | 

Present : 

The Ilon'ble J. P. Norman and G. Campbell, 
Judges. 

Forgeiy in Civil Court— Framing of charge. 

( Viminal Jurisdiction. 

Referred under Settion 4^4, Act XX T. of 

iS6ty and Circular Order, dated fj/h 

July /<y6j, No. iS. 

(Jueen versus Mohesh C’hunder Acharjce and 
another. 

When u Civil Court sentls a pii»uner IjeftMc a Magis- 
trate on a charge of ft»rgcry, it is competent to the 
MagMtrate to commit the prisoner for trial on a charge 
either of forgery, or of using as genuine a false document, 
or of ain't ting forgery. 

Onk Hcchariiin sued MungUi Dabea, the 
prisoners Mohesh C huiiikT and others, for 
[K>sscssion of a tank. Mungla Dcbea, in an- 
.swer, allcg:«d that the tank w as sold by a deed, 
dated the 23rd Phadro 1225, to one Boirop, 
and that the deed was in the ]>o88ession of 
Mudoosoodun Kasarec as mortgagee. A 
summons w as served u{)on Judoonath, the heir 
of Mudoosotxiun, re([iiiring him to produce 
the deeil. 

Judoonath filed a petition, Kxhibit A, slat- 
ing that the defendant had alleged that the 
deed of sale had been in pledge with his 
fatlier Mudoosoodun, and prayed that it 
might be called for from the petitioner ; that 
it WiLS in reality with the petitioner’s brother, 
Koylasii Chiinder, but that he had now ob- 
tained and tiled it. 

And accordinglv he filed the deed, P^xhibit 
B. 

'i’hc Moonsiff examined Judoonath, and 
found that he knew nothing about the deeil, 
and that it had been made over to him for 
the purpose of being filed by the prisoner, 
Mohesh t hunder Acharjec. lie alst) e.\a- 
inmcd Mohesh t bunder Acharjee. Ii ap- 
l>cared to the Moonsiff proved beyond all 
doubt, that the deed was a forgciy, knd iliat 
it had been fabricated by Mohesh Chuuder. 
He accordingly forwarded the papers to Mr. 
Rylami, the Deputy Magistrate, under 
tions |6<> and 170 of the Code of Criminal 
l^rocedure, that he might proceed against 
Mo h eih Chunder Achanee under Seatona 
463, 196, and 193 of the Penal Code, 


The Magistrate, apparently finding that 
there was no clear evidence that the deed 
bad been actually forged by Mohesh Chun^ 
der himself, and consequently that it was 
doubtful whether he could be convicted 
under Sections 463 and 467, and also apparent* 
ly finding in the course of the enquiry that 
there was ground for charging Nobin Chim* 
der of abetting the offence, thinking that Mo* 
hesh Chunder should be charged under Sec* 
tions 471 and 193, and Nobin Chunder as an 
abettor applied for the sanction of the Moon* 
siff. The Moonsiff informed the Magistrate 
that he might try the prisoners under what* 
ever Sections of the Penal Code he const* 
dered proper. 

'J he Magistrate committed Mohesh Chun- 
der and Nobin Chunder on charges under 
Sections 471, 193, and 109. 

We are unable to understand why the 
Sessions Judge did not at once try the charges 
in regular course. 

We think that there is nothing in any of 
the objections which he takes to the regular- 
ity of the Magistrate’s proceedings. 

The Sessions Judge sa}s he holds the com- 
mitment illegal for reasons which w'c shall 
discuss in detail. 

First, that Sections 169 anti 170 only give 
sanction to a charge to be entertained, and 
that, as no charge had been matle b\’ any pro- 
secutor, the Magistrate was not competent 
to instiiu.e a charge himself. Section 68, 
which is tjuoled by the Sessions Judge, 
affords the most complete answer to this 
objection. It enables a Magistrate having 
such powers as Mr. Rylanil possessed, except 
as is otherwise })rovided in Chapter XL, to 
take cognizance of any offence which may 
come to his knowledge in the same manner 
as if a complaint had been made against such 
person. Now , there is not a word in Sections 
169 and 170 as to the person by wdiom the 
charge is to be made. Aiul the Sessions 
Judge is in this dilemma, that, if his construc- 
tion that “ charge ” in those Sections means 
charge by a private prosecutor, the Sections 
in question would only apply to private pro- 
secutions, and not at all lo a charge made 
by a Magistrate upon facts coming to his 
knowledge. 

Secondly , he says that the MoonsifiTi giving 
sanction to tlie proeeciition of the two 
prisoners is mere w^aste paper, and did not 
give the Magistrate juh^ciion to iavoaitgato 
and commit ; because, if it is an order under 
SncUoQ 171, the parttcalar cbaigie muni fimt 
be determined by the Moonmff, and ho had 



8M.] ; m wmam rntmL 


no power under Section 171 to order gener- 
sdly the trial of any charge under the Penal 
Code which the Deputy Magistrate^ and not 
the MoonsifiF, may consider correct. 

The Moonsiff in terms made his order 
under Sections 169 and 170, and the answer 
we have given to the first objection shews that, 
in our opinion, it was a perfectly good order 
under S^tion 170. 

But we must express our dissent from the 
narrow construction which the Sessions Judge 
would put on the word “ charge in the 
1 7 1 St Section . The charge before the Magis- 
trate is something very different from the 
formal wriiten inUrumenl of charge to be 
drawn up under Section 233, upon which 
the prisoner is to be tried before the Sessions 
Judge. When a prisoner is sent by the 
Judge of a Civil Court before the Magis- 
trate on a charge of forgery, it is perfect- 
ly competent to the Magistrate to send 
him for trial on a charge either of forgery, 
of using the document knowing it to be 
forged, or of abetting forger} . In fact, for 
the exact offence which, on a full in- 
vestigation before the Magistrate, shall 
appear to have been committed, we need 
not enquire whether the express sanction 
of the Civil Court to the charge as 
ultimately framed by the Magistrate is 
requisite, because such sanction was actually 
given in the present case. 

Thirdly, as to the charge against Mohesh 
Chunder of fabricating false evidence under 
Section 193, the Sessions Judge raises a 
discussion which appears to us to be be.side 
the question, viz,, whether the Petition 
A was a document within the meaning of 
that word in Section 29. It may or may 
not be. On that point we need at present 
express no opinion. 

As we understand it, the petition was 
a document, instrument, or writing fabricated, 
to have evidence upon which the C ourt was 
to act to excuse or explain the non-produc- 
tion of the mortgage-deed at an earlier period, 
or to give the mortgage-deed an appearance 
of genuineness by shewing that it came 
from natural and proper custody. On trying 
the case, the Sessions Judge will, no doubt, 
be able to ascertain whether it was intended 
to be used as evidence. Whether or not it 
IS a document in the sense in which that 
word is used in Section 29 and in the Penal 
Code, is probably very immaterial. 

We think that there is no ground for inter- 
fering with the commitment, and that it was 
the duty of the Sessions Judge to have tried 
the prisoners in regular course. 


^It 

The 9th July i866. ^ 

Presenl : 

The Hon'ble Sir Barnes Peacock^ A7., CMf 
Jusiui, and the Hon*blc J, P, NormtUf 
F. B. Kemp, W. S. Seton-Karr, and G* 
Campbell, fudges. 

Evidence (of wife). 

Criminal Referred Jurisdiction. 

Queen versus Khyroollah and others. 

7 his case was referred to a Full Bench, ly 
Korman and Campbell, ff^t with the 
following orders : — 

HifLn hy th^ mAjority of the Court (Norman, J., dis* 

Renting) that, upon trials in the Mofussil, a wife ia 
competent to give evidence for or against her husband, 
or for or against any person tried jointly with her 
husband. 

Norman, J , — I am of opinion that there 
ought to be a new trial as regards the 
prisoners Khyroollah, Ainooddeen, and Sha* 
habuddin. 

According to the cases i Nizamut Adaw- 
lut Report, i)age 182, and Reg. versus Noy- 
andec and Shodee, decided by Mr. Justice 
Steer and Mr. Justice L. S. Jackson in this 
Court, on the 9ih of September i86j — the 
Queen versus (Jour Chand Polie, 1 Weekly 
Repoiter, Criminal Rulings, page 17 — the 
evidence of a wife is not admissible for or 
against her husband or against a prisoner 
charged jointly with him. 

No doubt, there are cases in the late 
Sudder Court in which the rule was not 
acted u]>on ; and, as the question is one of 
very great importance, I think that the 
opinion of a Full Bench should be expressed 
on the subject. 

The deposition of the witness Birosa, 
taken before the Magistrate, was read before 
the Judge. The Judge says : ** She being 
an old woman, and reported to be dying 
of cholera, cannot attend to depose in 
Court.*' 


But it does not appeaf that the Judge 
took any proper steps, by the examfnation of 
any witness, or by requiring the produetkm 
of a medical certificate^ to saUdy himselfi! 

Or. 40. 
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as required hy Section 369, that her attend- 
ance could not be procured. There is a 
special reason why the Judge ought to 
have been peculiarly cautious on this point 
in the present case, because the witness Siun- 
shoodeen, a little boy, the grandson of the 
old woman, who before the Magistrate stated 
that he was present and witnessed the mur- 
der, describing it almost in the same lan- 
guage as the witnesses Afzan and Nawabjan, 
when before the Judge, denied all knowledge 
of it, and said his mother told him about it 
the day after the deceased was killed. Afzan, 
the wife, who, according to her own account, 
stood by for twenty minutes while her hus- 
band was slowly dying by the hands of her 
aramours, is an actress whose evidence must 
e received with great caution. 

The Police Officers have not been called, 
although their evidence would have been of 
the greatest importance. 

Although the wives of the prisoners are 
not, according to my present impression, 
admissible witnesses against their husbands, 
or the supposed accomplices of their 
husbands standing on their trial at the 
same time, it would be a most important 
thing to show how and when the statements 
were made by them which leil to the dis- 
covery of the several places in which the 
body of the deceased had successively been 
deposited. 

Camphdlt J . — As it appears that there are 
acme expressions of some Judges which may 
possibly give rise to doubt respecting the 
adntissibility of the evidence (notwithstand- 
ing all the authority on the other side), 1 
have no objectUm to the reference to a Full 
Bench. 

Judgments of the Fcll Bench. 

Peacock, C»y , — ^Two questions have been 
referred in this case- 

;jr/. Whether, upon a trial in the Mofus- 
gil of a person charged with an offence, his 
wife is competent to give evidence for or 
against him. 

stnd* Whether, upon a trial in the Mofus- 
$11 of several persons charged jointly with 
an offence, the wife of one of them is com- 
petent to give evidence for or against the 
others. 

1 am of opinion that both of these ques- 
tions must be answered in the affirmative. 

Si 1 $ a general rule of English Law, sob- 
}j^ to certain eaceptiona, that in criminal 1 


cases a husband and wife are not competent 
to give evidence for or against each other. 
But the English Law is not the law of the 
Mofussil. 

At the date of the grant of the Dewanny 
to the East India Company in 1765, when 
the Civil Government of the Provinces of 
Bengal, Behar, and Orissa was vested in the 
East India Company, the Mahomedan Law 
w'as the Criminal Law of the country. That 
law was not abrogated on the accession 
of the British Government, and for some 
years aften^ ards the administration of justice 
in criminal cases was left to the Nazim. 
Even after the Criminal Law was administer- 
ed by the Courts of the East India Company 
without reference to the Nazim, the Maho- 
medan Law, as modified by the Regulations 
and Acts of Government, continued to be the 
general Criminal Law of the country. The 
proceedings of the Criminal Courts were 
regulated by the Futwas or opinions of their 
Mahomedan Law Officers, and it was express- 
ly enacted by Section 4, Regulation IX. of 
1 793, that the sentences of the Nizamut Adaw- 
lut should be regulated by the Mahome- 
dan Law, excepting in cases in which a devia- 
tion from it was expressly directed by any 
Regulation passed by the Governor General 
in Council. 

In some cases, provision was made with 
reference to the Futwas to be given by the 
Law Officers in cases in which the evidence 
given on a trial would be deemed incompe- 
tent by the Mahomedan Law. For example, 
Section 56, Regulation IX. of 1793, enacted 
that '' the religious persuasions of witnesses 
shall not be considered as a bar to the con- 
“ viction or condemnation of a prisoner ; but 
“ in cases in which the evidence given on a 
“ trial would be deemed incompetent by the 
** Mahomedan I^aw, solely on the ground of 
** the persons giving such evidence not pro- 
“ fessing the Mahomedan religion, the Law 
“ Officers of the Courts of Circuit arc requir- 
“ ed to declare what would have been their 
Fiitw a. supj)Osing such witnesses had 
** been Mahomedans. The Courts of Circuit 
** are not to pass sentence in such cases, but 
“ shall transmit the record of the trial, with 
the Futwa directed to be required from 
the Law Officers, to the Nizamut Adaw- 
** lut, w'hich Court, provided they approve 
** of the proceedings held on the trial, shall 
** pass such sentence as they would have 
«« passed had the witnesses whose testimony 
may be $0 deemed incompetent bem dl 
1 ** the Mahomedan persuasion." 
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Farther, by Regulation III. of i8io, 
which authorized the Government to 
dispense with the attendance and Futwa 
of the Law Officers whenever there might 
appear to be sufficient cause, it was enacted 
that, “in the event of any question of 
“ Mahomedan Law arising upon such trials, j 
** the same should be recorded upon the | 
“ proceedings for the information and deci- i 
“ sion of the Court of Nizamut Adawlui ; | 
“ but, if the question should refer to the | 
“ competency of a witness, such witness I 
“ should be examined, leaving the admission j 
“ or ultimate rejection of the testimony so 
“ given to the consideration of the Nizamut 
“ Adawlut.*' 

Other modifications of the Mahomedan 
Criminal Law were made, and in some in- 
stances particular offences, such as perjury 
and forgery, &c., were defined, and the 
punishment for them declared by Regulations 
of Government (see Regulation 11 ., 1807, 
and Regulation XVIL, 1817). 

In 1832, by Regulation VI., Section 5, it 
w'as enacted that any person not j)rofessing 
the Mahomedan faith, when brought to trial 
or commitment for an offence cognizable 
under the general regulations, might claim 
to be exempted from trial under the provi- 
sions of the Mahomedan Criminal Code ; and 
in such cases the prisoner was to be tried 
with the assistance of a bunchait, Assessors, 
or a Jury, and the Futwa of the Law Officer 
wa.s to be dispensed with. 

It is clear that the Knglish Criminal Law 
was not the Criminal Law of the Mofu.s.sil, 
and that the Kngli.sh Law of Kvidence was 
never extended by any Regulation of Go- 
vernment to criminal trials there. 

Section 3, Act X^^ of 1852, did not ren- 
der a husband or wife incompetent for or j 
against the other »n criminal cases. It j 
merely declared that nothing in the Act 
should render them competent. 

Act 11 . of 1855 did not affect the matter 
now under consideration. It is clear that 
Section 14 did not render a wife competent 
to give evidence against her husband in a 
criminal case. It declared that the persons 
therein mentioned only should be incompe- 
tent to give evidence. It rendered them 
Incompetent in all cases, but it did not ren- 
der any person competent or incompetent 
with reference to particular persons or j)ar- 
ticular cases. Section 20 applied to civil 
proceedings only, and Section 58 declared 
that the Act was not to be so construed as to 
render inadmissible in any Court any evi« 
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dence which, bat for the passing of the Act» 
would have been admissible in such Court 

It should be observed that, at the dme 
when Acts XV. of 1852 and 11 . of 1855 
passed, the Mahomedan Criminal Law, as 
modified by the Regulations, was the general 
Criminal Law of the countiy* As a gene* 
ral rule, women were incompetent witnesses 
under the Mahomedan Law in criminal 
cases (2 Hedaya, page 667). 

Mr. Beaufort, in his Digest, Volume L, 
page 118, para. 629, limits the rule which 
excludes the evidence of women to cases 
inducing lludd or Kisas ; but he does not 
cite any authority for that position. 

Zibra says: “In the time of the Prophet 
“ and his two immediiate successors, it was 
“ an invariable rule to exclude the evidence 
“of women in all cases inducing punish- 
“ ment or retaliation " (2 Hedaya, 667). In 
Hurrah's case, i Macnaghten's Nizamut 
Adawlui Cases, it was held that the evi- 
dence of a wife or son was insufficient for a 
sentence of Kisas, but sufficient for convic- 
tion on strong presumption and a sentence 
by seasut. 

In Mussamut Mughnee versus Ohariya, 

I Nizamut Adawlui Reports, 144, the evi- 
dence of the prisoner's wife was admitted In 
corroboration of other evidence against him 
to support a sentence of death or other punish- 
ment l>y Hcasut. 

In 2 Nizamut Adawlui Reports for 1852, 
page 156, Mr. Mills, in a case of culpable 
homicide, says : “ 'Fhough the testimony 
“ of a wife against her husband may be 
“ received in our Courts, yet the practice of 
“ summoning a wife to give evidence against 
“ her husband has been always held to be 
“ objectionable, and it is one which should 
“ on no account be encouraged." 

In 2 Macnaghten’s Nizamut Adawlut Re- 
|)ons, 1 50, the t 'ouri observed : “ The wife 
“ of the prisoner was called to give evidence 
“ against him though her evidence was wholly 
“ unnecessary ; the practice of summon- 
“ ing such a near relation to the prisoner 
“ a.s a witness for the prosecution, excepting 
“ in cases of urgent necessity ^ was consider* 

ed highly objectionable: and the Court 
“ directed that such a practice should be 
“ discouraged." 

In 3 Macnaghten's Reports, it was held, 
contrary to the Futwas of all the Law Offi- 
cers, that the evidence of a son was ad- 
missible against his fath<^ in a criminal 
case. 

But it i.s not necessary to allude farther 
to these cases except to show that it watf ^ 
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VI* the pmctice o! the Nizamut Adawlut to ad - 1 appeared too willing a witness again^ 
mil the evidence of a wife against her hus- '' her husband/’ 

band, or a son against his father, in criminal With reference to that part of the judg- 
cases in which the sentence was by seasut. ment in which it is said that the practice 
1 do not, however, place much reliance on had been reprobated in later decisions, I 
those cases, as they were decided under a would remark that it was merely the prac- 
very different system of law from that which tice of compelling a wife to give evidence 
now exists. Still they show that, at that against her husband when her evidence was 
time, the evidence of a wife was legally not necessary, that was reprobated, and 
admissible. The Mahomedan Criminal Law, that it is to be inferred that the evidence 
including the Mahomedan Law of Evidence, is admissible although the attendance of a 
is no longer the law of the country. It has wife against her husband ought not to be 
been superseded by the Penal Code and the compelled when not necessary. In this I 
Code of Criminal Procedure so far as they entirely concur. 

go ; but they do not touch upon the rules It is our duty to declare what the law 
m evidence. After the passing of the Penal is, not to make the law* — or, as Lord Bacon 
Code and the Codeof Criminal Procedure, Re- expresses it, **jus dicre,"' not ''jus dare'' 
gulatlon IX. of 1793, by which the Mahome- Judges were at liberty to decide what 
dan Law, as modified by the Regulation.s, was the law is according to their notions of pub- 
established as the general Criminal Law of the lie policy, the greatest confusion and un- 
cotintry, and many other Regulations bearing certainty would necessarily be caused. It 
upon the same subject, were repealed by Act is not for us to say whether the rule of 
A VII. of i86z. A Code of Evidence has English Law is founded upon sound princi- 
QOt yet been passed, and we have no express pies or not, although there are many emi- 
rulc laid down by the I.egislature in any ex- nent jurists who consider that it is not. 
isting laws upon the subject now under con- But I may say that I cannot concur in the 
sideration. proposition enunciated in the case last 

By the abolition of the Mahomedan I-aw, cited, that it is contrary to the general prin- 
the Law of England was not established in ciple of all Criminal Law to admit the evi- 
its place. dcnce of a wife in corroboration of other 

1 know, therefore, of no law which renders evidence against her husband, 
a husband or wife incompetent to give evi- When the Judges of the Nizamut Adaw- 
against the other, or which excludes lut spoke of a wife giving evidence in cor- 
1 km evidence of others who are bound by roboration of other testimony against her 
te closest ties of relationship. husband, they no doubt had reference to 

It has, however, been held by a Division the Mahomedan Law, which did not allows 
Court that the evidence of a wife is not a conviction upon the evidence of only one 
admissible against her husband in a criminal W’itness ; and, I presume, the Judges of the 
case, even in corroboration of other evidence Division Bench, who in the case last cited 
^ven (Gour Chand Polie and Dwarkee rejected the evidence of a wife in corrobo- 
ralie, 1 Weekly Reporter, Rulings in Crimi- ration, w’ould also reject it where the wife’s 
nal Cases, 17). evidence is uncorroborated. They do not 

In that case, the Judges say : ** We think allude to the exception in the English Law 

“ that the evidence of the wife against her by which a wife is competent to give evi- 
husband should not have been recorded, dence against her husband upon a charge 
It is true that there are cases published in of personal violence committed by him upon 
** the earlier Reports of the Nizamut Adawlut her, but I presume that they would admit 
** in which the evidence of the wife has been of that exception. 

** received against the husband in corrodora- Bcntham, speaking of the rule of English 
** /#o« of other evidence ; but this practice Law which excludes the evidence of a wife 
** has been reprobated by later decisimis of against her husband, says : — 

** the same Court, and is certainly opposed to A law w hich should exclude the evidence 
**lhe general principle of all criminal law*. **of the wife In the case of a prosecution 
V The Judge has quoted Section ao, Act 11 . against her husband for ill-usage done to 
*'of 1855 ; but this Section refers to civil “the w*ife, would be tantamouut to author^ 
** proceedings. The Judge would hardly “ izing the husband to inflict on the wife 
condemn a wife who committed periury “ all imaginable cruelties so long as nobody 
^ for her husband, and, on the other hana, he “ else w’as present — a condition which, hav* 
** woitld most likely discredit her jf she “ ing by law the command in and over his 
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^own house, it would in genera) be in his 
" power to fulfil. 

** A law which excludes the testimony of 
the wife in the case of a prosecution against 
** the husband for mischief done to any other 
** individual or to the Slate is, in like manner, 
in other words, a law authorizing him to do, 
“ in the presence and with the assistance of 
** the wife, every kind of mischief, that except- 
^ ed by which she would be a sufferer. The 
law which in the former case affords its pro- 
tection to the wife -with what consistency 
** can it, in the latter case, refuse its protection 
'*to every human creature besides ? ' AVr 
Bentbam's Works by Bowring, Volume VIL, 
page 484. 

'^Two men both married arc guilty of 
* errors of exactly the same sort, pun- 
ishable with exactly the same punish- 
** ment. In one of the two instances (so 
“ it happens), evidence sufficient for con- 
** viction is obtainable, without having re- 
course to the testimony of the wife ; in the 
“ other instance, not without having recourse 
** to the testimony of the wife. While the 
** one suffers - capitally, if such be the 
“ punishment — to whai use, with wdial con- 
** sistcncy, is the other to be permitted to 
triumph in impunity Idem, 

If these arguments are not sufficient to 
shew that the rule of exclusion in Kngland 
is merely a rule of positive law, and not 
one depending upon the fundamental prin- 
ciples of natural justice, 1 would adopt the 
arguments of the eminent and highly dis- 
tinguished jurist, Mr. Livingstone, In 
his Inlroducior>' Rej)ort to tire Code of 
Evidence, prepared by him for the Stale of 
Louisiana, he says : “ The exclusion of in- 

‘‘tcreslcd testimony having been examine*! 
** and found to be injurious to the investi- 
** gallon of truth, and its admission to be 
** attended with no inconvenience which 
** may not be reduced to one of a quantity 
** that has no assignable value, it, of course, 
** finds no place in the proposed Code ; and 
" with it disappears one of the most fruitful 
** sources of uncertainty, expense, delay, and 
^inconvenience in the law. 

If the search after truth requires that 
“interested witnesses, and even the parties 
“themselves, should be interrogated to dis- 
“ cover it, are there any relations in which 
“ the offered witness may stand to the parties 
“ that exclude his testimony ? By the Eng- 
Vlish Law' — and, of coarse, in the several 
t* cases which have been noticed by ours — 
tf there are ^severs^ t husband and wife^ Ac, 


“ I. The Code now offered does not oon^ 
“ tain the exclasion of husband or wife, ae 
witnesses, for or against each other; be- 
“ cause the reporter docs not find any one 
“ sufficient among the reasons by which it is 
“ sup|K>rtcd in the English Decisions or Com* 
“ mentarics. The first of these alleged ica- 
“ sons is that their ‘ interests are identlca).' 


^ , " But in a system 

t Bi*44j/ " Jn- 

terest as an objecU 
“ lion to competency, this reason falls of course* 
“ I'he second is said by the same authority to 
“be * ft e>rounds of public policy ’ io pri* 
“ vent distrust and dissension heiu^een M#si, 
“ and to guard agaimt perjury. 0*0 
“In the case before us, the public evils 
“ are designated : frs/, the danger of domes- 
“ tic dissension : secondly ^ the danger of 
“ perjury. The first, if the evidence should 
“ lie against the party connected with the 
“ wiine.ss ; the second, if it should go to ex- 
** onerate him. The argument supfioses that 
“ if the husband or w^ife lie called as a wit- 
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“ ness in a suit to w'hich the other is a party, 
“one of tw'o things must happen; either 
“ unfavorable truths will be told, which it Is 
“ said will disturb the family j>cace ; or per- 
“ jury w’ill be committed to preserve it. Now, 
“ these arc two op]>ositc and contradictor/ 
“ reasons. If the danger be that family dis- 
“ sensions will grow out of the testimony^ 
“ then that of periury is avoided ; if the 
“ danger be perjury, then that of family dis- 
“ cord neetl not be apprehended. But legis- 
“ lation must be founded on the general ap- 
“ plication of its reasons — not on the tend- 
“ cncy of its measures to good or evil in par- 
“ ticular instances. If ilie connection by 
“ marriage be so close as to make the parties 
“ incur tile danger and disgrace of giving 
“ false testimony for the other, then lei the 
“ case be examined solely with a view to the 
“ evil of placing the witness in a situation 
“ where strong motives are offered to him to 
“ commit a crime. If the predominant risk 
“ be that of destroying domestic harmony, let 
“ that be assigned as the reason ; but to al- 
“ lege both, when they arc contradictory, Is 
“ a strong presumption that neither can safely 
“ be relied upon. Both, however, will be 
“ examined, and both contrasted with the 
“ evils which attended the exclusion. 


“ First, let us .suppose that domestic dis- 
“ sension is the danger-— that is to say, that 
“ one spouse will quarrdl with the other for 
“ telling the truth in a Oourt of Justice when 
“ it makes against the interest of the other. 
“ But, in most casesi \txc interest is coinmoir 
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** between them ; therefore, there is little 
probability that any ill-will can be 
** created in the mind of the one against the 
** other for not committing perjury, in 
** order to protect a common interest. The 
** supposition that a domestic broil may 
« ensue from a cause like this, is to suppose 
‘‘the party raising it, corrupt in expecting 
“falsehood from his or her spHDUse, and 
“ malevolent in resenting his disappoint- 
“ ment ; and the law cannot reasonably be 
“required to make any great sacrifice for 
“preserving the harmony of so ill-assorted 
“a union as that which such a case sup> 
“poses. The dissension arises from the 
“ performance of a duty — bearing open 
“ testimony of the truth, and avoiding a crime 
“ -—the commission of perjury ; and because 
“ a brutal, corrupt, or passionate husband 
“ may quarrel with his wife for avoiding 
“ the crime, shall the law declare that the 
“ wife shall not perform the duty ? It 
“ will watch over domestic peace by punish- 
“ ing those that disturb it, and for proper 
“ causes, by dissolving the bond of an ill> 
“ assorted connexion ; but it ought never 
“to say, the one party shall be exempted 
“ from the performance of an important 
“ public duty, iKscause the other is tyrannical 
“ and unjust. The argument supposes, too, 
“ that there is greater danger to domestic 
“ happiness from this than from any other 
“ source ; but is there any foundation for 
“the belief? Not one case in a thoisand, 
“ it is believed, will occur in practice where 
“ any improper excitement will be created 
“ by an adherence to the truth, although it 
“ should militate against the wife or the hus- 
“ band of the party who states it. Why 
“ should it more in this case than in that of 
“ any other witnesses ? Mutual affection, the 
“ knowledge that it was the performance 
“of a duty required by law, and that it 
“ could only be avoided by a crime, arc so 
“ many and such cogent reasons to prevent 
“ ill-will on the occasion, that it is astonish- 
“ mg how this reason could find favor with 
“ the great liwycrs who have assigned it 
“as an argument in favor of their rule; 
“ more especially when they themselves 
“ most explicitly discard this reason by 
“ declaring that the w4fe shall not be allow- 
“ ed to appear as a witness against the hus- 
“ band, even if he consents, or after a divorce, 
“ nor against the interest of hts heirs after 
m t ^ ** his death.* How con- 

6 East. “nubial happiness can 
“ be disturbed by a 
**oontt>hance on the part of the wile with 


“ her husband’s request while united, or Iqr 
“ any act after the connexion has been dts* 
“ solved by death or divorce, these learned 
“ Doctors of the law alone can explain, 

“Examine the opposite reason — ^the dan- 
“ ger of perjury ; that is to say, the matri- 
“ montal union is so strict that the one 
“party to it will incur all the dangers 
“ punishment and infamy rather than tell the 
“truth when it is injurious to the other ; 
“ and the law, it is said, holds out this Ir- 
“ resistible temptation to the witness when 
“ it permits him to be examined. Yet, by 
“the preceding argument, the temptation 
“ is easily resisted, the truth will be told, 
“ and this strong connexion is so weak 
“ that it is broken merely on that account. 

“ But the arguments must be destroyed, 
“ not by opposing the one to the other, 
“but both of them to the truth. There 
“ is no doubt that in this, as in many other 
“ cases, minds may be found that will 
“ waver between the declaration of a truth 
“ that may hurt their interests or their 
“ feelings, and the assertion of a falsehood 
“ that in their opinion may secure 
“ both from injury ; but can the law 
“ be said to hold out a temptation to perjury 
“ when it orders a party under those circum- 
“ stances to tell the truth ? If there were no 
“ temptations to conceal the truth or assert a 
“ falsehood, there would be no need of oaths. 
“ ( )alhs, and the penalties for breaking 
“them, were made for the purpose of coun- 
“ teracting that disposition. If they were to 
“ be dispensed with in cases where that dis- 
“ position exists, there would be no need for 
“ them in any others. In every such case, 
“ then, it may, with equal reason, be said 
“ that the law holds out a temptation to 
“ perjury, because it exacts the oath to tell 
“ the truth, when there is an inclination 
“ to conceal it ; and the argument would 
“ extend with equal reason to the abolition' 
“ of oaths, and the penalties for the breach 
“ of them. This exclusion is at variance, 
“ too, with other provisions of the law as 
“ they already exist. The party himself 
“ may be interrogated in Chancery in Eng- 
“ land, and in all cases at law here. The 
“ wife may be interrogated to support an 
“accusation made by herself against her 
“husband for a personal injury, in some 
“ cases affecting his life ; yet she is not 
“ permitted to prove a fact that would save 
“ him from an ignominious death on a 
“ charge brought against him by another. 

I “ Now, in all these cases, the danger of per- 
1 “ ia equally great, or greater, unlesa we 
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^ suppose the attachment of a wife to her I ** to happen, Inasmuch as it Is supposed to Wt» 
** husband^s Interest superior to his own, ! “ affect domestic union, and, as It is believed 
** or her desire to make good her own charge ** to be a temptation to perjury, not one 
“less intense than that which she would "‘strong enough to produce the effect, or 
“ feel to support the accusation brought by “ should it he yielded to, would be capable of 
“ another. The danger of perjury is no detection by the usual means. But even 

“ greater in this than in other cases in without supposing the extreme case of life 

which it is incurred without scruple in “or death, Mr sup/>ressiftH of ifstimnnf u 
“the dearest connexions of nature— father “ M alt casts an ef*it ; and tkt law depHvis 
“ and son, mother and child, brother and “ a party (*/ a certain ri^ht h avoid a 
“sister, friendships of the most iniinmiQ > prMtma/tcat inten7*entcnct. 

“ kind, habits of intimacy during a long | “ On the other hand, suppose the testl- 

** life — ^the parties to all these are every | “ mony of the wife necessary to procure 
“ day arrayed for and against each other I “ the conviction of the husband ; she 
“ as witnesses, and the law interposes no j “ i.s the only witness to a murder he has 
“ other safeguard to their consciences than i “ committed. This I consider the strongest 
“ its penalties and the danger of infamy | “ ground for the exclusion ; it enlists the 
“ by detection. No rule of exclusion pro- | “ feelings, and they are most frequently 
“ teds the witness against the influence of “ foun<i on the right side. Shall a wife be 
“ his affections or his interests. He is 1 “ forced to give testimony that will condemn 
“ heard, and the degree of connexion is “ her husband, the father of her children, 

“ weighed against his character and the , “ to infamy and deatli, or take refuge in 
“ probability of his story ; the Counsel ; “ the crime of perjury to avoid it ? I con- 
“ cross-examine ; the public inspect ; the “ fess that, if the alternative could be avoid- 
“ Jur)' interrogate, and calculate, and deter- “ ed, a humane lawgiver would not enjoin 
“ mine ; and no inconvenience is felt in “ it ; but if syiiq>alhy for individual distress 
“those cases. Why should there be in "should not be entirely rejected, it ought 
“ this ? “ never to be entertained when its indulgence 

“ Having stated the general principle " would lead to more extensive injuries to 
“ that every party to a suit has a right to “ the community. A wise and provident 
“ all the information in relation to his “ legislator must have the consequences of 
“ cause, of which he ought not to be “ every legal provision a.s present to bis 
“ deprived but for reasons of great public or “ mind as it.s immediate operation is to 
“ private inconvenience, and examined, l^y “ his senses ; and in applying this rule to 
“ discussing the rea.sons for exclusion in this *’ the subject under consideration, he should 
“ case, whether it offers any such inconveni- “ not, in tenderness to the feelings of conju- 
“ ence, let u.s now examine the particular “gal affection, permit the husband or wife 
“ evils attached to the rule as it now stands. " to escape punishment for a crime, or de- 
“ In criminal cases, the evil is roost " fraud another of his right, by declaring 
apparent. .Suppose the husband, accused “ that the only wiinc.ss of the offence or 
“by positive, but perjured testimony, of “the wrong shall not be heard. Some 
“ a crime affecting his life, and the wife “ crimes cannot be |)eri>ctraled without the 
“ the only w'itncs.s of a fact that would “ aid of an accomplice;. The accomplice 
“ prove his innot'ence, no matter what “ may betray the principals. 'I'he fear of 
“ circumstances she could adduce to cx>rro- “ this treachery, in many instances, may pre- 
“ borate her testimony : no matter what “ vent the crime ; or a {)er80n may not be 
“ intrinsic evidence it contained ; no matter “ found willing to engage in the enterprise. 

“ what perfect conviction it would produce “ But, by the rule of exclu.sion, the law fur- 
“ of its truth, it is sternly excluded ; and “ ntshes an assistant who can never betray, 

“ the innocent husband is executed because “ and one who is always at hand ; and thus 
public policy requires that the peace of “ gives a facility to the commission of offences 
families should not be disturbed, and “ which no other circumstance could pos- 
** that no temptations should be held out “sibly offer. Besides, public justice requires, 

“ to perjury,* In this case— by no means “ and common sense would seem to point 
“an improbable one -there is positive evil, “out, that those persons who are the most 
“ cruel injustice, heart-rending distre.ss ; in j “ likely to be ac(|uaimed with the fact 
“the case which the law attempts to guard “should be first called on to prove it. But 
“against, inconvenience only, if it occurs— “ who .so j>robable to know the guilt or inno- 
but an ioconveoience highly improbable “ cence of the party accused as the compa- | 
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« nion of all his hours, the depositary of his | 
** most secret thoughts ; and what better cal- 
culatcd to prevent an intended crime, than 
'^the knowledge that those from whom it 
is so difficult to conceal it may be 
** made the unwilling witness of its dis- 
** closure? Precisely in the proportion that 
** a man would be encouraged to commit a 
crime by the knowledge that the person 
** to whom he finds it necessary to confide 
it cannot become a witness against him, 
“will be his fear of committing it, when 
“ he knows that there is no person in whom 
“ he may confide, that may not be forced or 
“ be willing to betray him. 

“ So sensible of this have been the judi- 
“ cial lawgivers of England, that they have 
im()osed no bar to the receiving the testi- 
“ mony of father and son, mother and 
“ daughter, brother and sister, and all the 
** other relations of consanguinity or affin- 
“ ity. They have had no regard to the con- 
“ fidences of friendship, and have thought 
“ that the affections of nature, as well as 
“ those of habit and sympathetic feeling, 
** should afford no obstacle to the attain- 
** ment of the ends of public justice. They 
“ have gone farther, and made an excep- 
“ lion to the rule which they laid down as 
“ one inviolable, even by consent,* in the 
^ ^ ^ case of husband and 

have seen, have al- 
“ lowed the wife to be produced as a wit 
“ ness against the husband on a prosecution 
** for an injury <lone to herself. Now, 
** mark the reason ! It is a convenient and 
“a ready one; from the ‘//rrm/Zr of the 
ease which must mean, if it mean, any- 
thing, that there is a necessity that crimes 
“ should l>e punished, and that, unless the 
** testimony of the wife were admitted, they 
“ would, in those instances, be unpunished. 
“ Now, admit this reasoning, and see whe> 
** ther it docs not go to the utter destruc- 
** tion of the rule to which it is offered as 
** an exception. There is no greater neccs- 
“ sity for i>unishing a crime committed by 
“ the husband against his wife, than there 
ts for punishing the same crime committed 
by him against another ; and if the wife is 
the only witness that can convict in the 
“ last case, her testimony is as necessarv’ 
** as it is in the first, and, being necessary 
** in both, it should not l>e admitted in one, 
and excluded in the other. But, in truth, 
** the enquirv- is never made, and in this, 
and in all the oUicr cases founded on 
** the convenient argument of necessity, 


“ although there may have been twenty 
“ other witnesses present, the pretended 
“ necessary w^itness it admitted ; and al- 
“ though there may be none but him con- 
“ versant of the fact, he is rejected where 
“ it has not yet been deemed convenient 
“ to admit the argument of necessity. 

“The advantages of receiving testimony 
'^from this source so greatly overbalance 
“ its evils and the inconveniences, and the 
“ injustice of rejecting it are so manifest, 
“ that I have not hesitated to give this ex- 
“ elusion no place in the Code.’' (Page 271). 

In France, according to Art. 322 of the 
Code D'lnstruction Criminelle, a husband 
and wife, and other specified relations, if 
objected to by the accu.sed or by the Pro- 
ciireur-General, cannot be a witness for or 
against one another, but the President may 
summon and examine any person, whether 
I such person is comprised in Art. 322 or 
I not. {See Art. 269.) The witness in that 
! case is not examined on oath. These are 
matters of detail to be provided for, if at all, 
by an express law, and not by rules to be 
laid down by Judges. 

But even if the rule of English Law is 
founded upon sound and just principles 
with reference to the state of society in 
England, it appears to me to be wholly 
inapplicable to the natives of this country, 
ami to their social institutions and rela- 
tions. A law' which may be politic and 
just in a Christian country in which a man 
IS prohibited from having more than one 
wife, and a woman from having more than 
one husband, may be wholly inapplicable 
to a country in which polygamy is flowed. 
Can the legal fiction that a man and his 
wife are one person, apply to a Koolin 
Brahmin and his 50 wives, or to a 
woman in Malabar and her several hus- 
bands. Or, should the evidence of one of 
50 wives against her husband be excluded 
lest it should cause dis.sension in the family ? 
A law w^hich should allow a wife to give 
evidence against her husband in a case of 
personal injury committed upon her, and 
w'ould not allow her evidence to be either 
corroborated or contradicted by other wives 
who were present at the time, would appear 
to me not to be founded upon the soundest 
principles either of policy or justice. It 
would be obligatory upon the Judges to 
allow a wife to give evidence against her 
husband upon a charge of an assault com- 
mitted by him upon her, and to exclude her 
from testifying a charge against him td 
murdering their infant child when no mie 
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Wes present but themselves. Or, would it 
be just to allow from necessity a wife to 
give evidence against her husband ujK>n a 
charge of personal violence ccmunitied by 
him upon her, and to refuse the evidenc'c Of 
another wife on his behalf? If we had to 
decide this case upon our own notions of 
policy, I should admit the cviilence of ll»e 
wife, and leave the CoUit to judge of her 
credibility as in all other cases : but even 
if my own opinion were again^^i the policy 
of admitting such evidence, 1 should not 
feel jUvS’iified in rejecting the evidence of a 
wife who was the only witness to the 
murder of her child by her husband, or in 
rejecting the evidence of a wife as a witness 
for her husband on a charge of a capital 
crime preferred against him by one who 
admits that no one was present when the 
alleged crime w’as cominiited except the 
accuser, the husband, and Ids wife. 

In the case of Kuropean Hriiisb subjects 
who arc governed In the law of Knglaml, 
we inuol administer that law. Hut in the 
Mofussil, where the law of ICngland is not the 
law of the country. I consider that I .should 
not be justdietl in excluding any witness i 
\vho was not clearly incompelciu by law. ! 
Prirtui /lihc every one is competent and i 
bound to give evidence, and every one who 
is charged with a crime is entitled to adduce 
on his behalf the evidence ct any witness 
who can throw light u{)on the facts in 
dispute, and who is not expre.^.^h ilcclared 
by the law to l)e incomj)etent. WouUI arn 
Judge, unless bound by the clearest and 
most indisputable rule of law, cf)ndcmn a 
prisoner to death for ninrdcr upon die evi- 
dence of the wife of another man, arul, uf>rm 
his own notion of public jtolicv, reject the 
testimony of the pri.soner’s own wife in 
his favor ? W'ould he do so, if it were 
proved that the three persons in question 
were the only per.sons jirescnl at the 
alleged murder, or that the hu.shand of the 
witness was also pre.«cnt, and that he had 
lied ? We cannot import one portion of 
the Knglish Law and reject the remainder 
without taking upon ourselve.s the duty of 
legislators. 1 think that the evidence of 
the wife is admissible in both cases, because 
i do not find any law of this country which 
expressly provides against it. The degree 
of weight to be attached to the evidence in 
such c^es must, as in every other case, be 
determined by those who have to decide 
upon tu 

It appears from a late edition of Mr. 
Nmfon^s book u[>on Evidence, that tlie Court 


of Fouxdaree at Madras sentenced a matt tb 
death who was found guilty of murder uj^U 
the sole evidence of his ow*n wife. (5 Ed.» 
page 41). 

I'hcrc is also. I believe, a ruling of ibd 
Nixamut Adawdut at Agra to the samd 
eflecl. The case in Madras appears to have 
arisen in Malabar, w'here a woman has d 
plurality of hii.sbands 1 have not beet! 
able to refer to cither of the two cases, 

I'he case should go back to the Division 
Bench by which it was referred, with the 
expression of our opinion. 

Xorman^ J. 1 regret that I am compelled 
to differ from the re.sl of the Court 

In order to explain my views, it is neces* 
sarv that 1 should go into the history of 
this (juestion. 

Regulation IX. of 1793 made provision 
for the trial of persons charged with 
crimes or misrlemeanors. Section 47 enacts 
“ 'J'he charge against the prisoner, his 
** confession 1 which is always to be re- 
‘*ceivcd with ciiciimspeciion and tender- 
** nessi if he plead guilty, or, if he plead not 
“ guilty, the evidence on the part of the 
" prosecutor, the prisoner’s defence, and any 
“ cvitience whicli he may have to adduce, 

“ being all heard before him, the Caxee and - 
“ Mufti (who aie to be present during ihcf 
•• whole of the trial) arc to write at the end 
“ of the record of their proceedings the 
fulw a or law as applicable to the cir- 
“ ciiinstances of the ca.se, and to attest it 
“with their .seals and signatures. 'Fhe 
“Court .shall attentively consider such 
“ fulwa, and if it shall appear to them con- 
“ sonant 10 natural justice, and also con- 
“ formable to Mahomedan Law, they are to 
“ pass scnieiice in terms of the fulwa,” See, 

By Section 54 it iS enacted The Judges 
“ of the Court of Circuit are to refer to the 
“ Cazec and Mufti of their respective C^mrts 
“ all <|ut*siions on points of law that may 
“ arise during the course of any trial, and 
“ respecting which no specific rules shall 
“ have been enacted by the ( iovcrnor-( icne- 
“ ral in Council, and shall regulate ihetr 
“ proceedings by the opinions which may be 
“ delivered i»y th(».se officers. If such opi- 
“ riions shall appear to the Judges contrary 
“ to the principles of natural justice, or to 
“ the Mahomedan Latv, they are ncverlhc* 

“ less to be guided by them, and after com- 
“ pleting the trial, and obtaining the futwa 
“ of the law officers upon tlic case, they* 
“shall, without passing sentence upon it, 

“ transmit the proceedings and futwa to the 
“Nizamut Adawlut, with a sejjaratc kller 

OTtOO. 
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Vl. “ staling their objections to such opinions prisoner, Ram Sahoo, was considered to be 
or futwa, and wait the sentence of the not admissible as a witness for the prisoner 
** Court/’ to prove that Ramnarain was committing 

By Section 56: “In cases in which the adultery with her. (i Select Reports, 
^‘evidence given on a trial would be deemed page 183.) The probability is that in this 
incompetent by the Mahomedan Law, case the prosecutor objected to the evidence 
“ solely on the ground of the persons giving adduced by the prisoner, and that the point 
“ such evidence not professing the Maho- was distinctly decided in the presence of 
** medan religion, the law olheers of the Mr. Harington and Mr, Fombelle. 

Courts of Circuit arc to be required to By the English Law, as a general rule, 
“ <ieclare what would have been their futwa, husbands and wives cannot be witnesses for 
“ sujjposing such witnesses had been Maho- or against each other in criminal proceedings, 
medans. The Courts of Circuit arc not to In Staundforde's Pleas of the Crown, first 
pass sentence in such cases, but shall trans- ! published in 1557, p. 26. b., quoted in Dalton’s 
“ mit the record of the trial, with the futwa ! Justice of the Peace, p. 377, it is said : “The 
“ directed to be required from the law of- | “ wife is not to be bound to give evidence nor 
“ ficers, to the Nizanuit .\dawlut. which j “ to be examined against her husband, for by 
“ Court, i)rovided they a})prove ot the pro- | “ the laws of God and of this land she ought 
“ ceedings held on the trial, shall pass such “ not to discover his counsel, or his offence 
“sentence as they would have passed had “ in case of theft, or other felony.” 

“ the witnesses, whose testimony may be so J may observe that it is wxdl established 
“ ilecmcd incompetent, been of the Maho- that, under the English Law% a wife is not 
“ rnedan persuasion.” bound to disc lose even hei husband's treason. 

by Section 74 : “ The sentences of the Sir Edward Coke, in Co. Litt. 6. b., 

“ ('ourt of Nizamut Adawlut are to be re- says that husband and wife are two souls in 
“ gulaled In* the Mahomedan Law, except- one flesh, and it might be the means of im- 
“ ing in cases in which a deviation from it })lacable discord and dissension between 
“ may be expressly directed by any Regula- them, and cause great inconvenience, if such 
“ tion j)assed l)y the Governor-General in testimony were admitted. 

“Council.” Air. Justice Huller says, if a wife were a 

Under this Regulation, the Criminal C’ourts witness for her husband, it would be a strong 
were bound by the Mahumedan Law of Evi- j temptation to commit perjury, and if against 
dence, except in the cases proviileil for by | the husband, it would be contrary to the 
Section 56 or other Special Regulation of the j policy of the marriage, and would create 
Governor-General in (’ouncil. { much domestic dissension and unhappiness. 

The religion of the State in Ilindooslan (Buller’s Xisi Prius, 286. Sec also Black- 
W'as according to the tenets of the Soonnees. stone’s C'ommcntaries, j). 443. Best on Evi- 
Amongst the Soonnees the testimony of the donee 226, 694). 

wife was ncH admissible conccining her Cases of injuries done to the wife by the 
husband, or of a husband concerning his wife husband, on the reverse, form an exception 
(see lledaya, Vol. IJ., p. 685). This is a rule to the general rule. 

of evidence entirely apart and distinct from The law prevailing in the United States 
that by which the testimony c»f women was on this subject is similar to that of England. 
cxcludcHl in cases inducing punishment or (AVv Kent’s Commentaries, Vol. 11 ., page 184 ; 
retaliation, as to which .v^y lledaya Vol. 'Favlor on Evidence. 1062 : Greenleaf on 
JL, p. 667. Evidence, S. 254.) In America it has been 

The nde is clearly and shortly stalcil in held that the evidence of a wife cannot be 
Ilarington’s Sketch of the Mahomedan C'rimi- given againr.t a husband even by his own 
nal Law taken chiefly from the Hedaya and consent, on the ground that the public have 
Fulawa-i-Alumgiri Analy.sis, Vol. 1., an interest in the peace of families, 

page 278) : The testimony of near connec- j The rule of law which excludes the evi- 
** lions, such as father and son, grandfather i dence of a wife in favor of or against her 
“ and grandson, husband and ivife, master j husband is no exceptional or arbitrary rule 
“ and slave, in favor of each other, is not i of Mahomedan and English Law. I believe 
“ admissible in consideration of their rcla- \ it will be found to exist in the jurisprudence 
“ tivc interest.” : of all the most enlightened and civilized na- 

, , 1809. in the case of Buncharam rw. lions of the world. It is to be found in 

Govindo Sahoo and Ram Sahoo. charged with the Roman Law, Digest, Book 22, Tit. 5, 
the murder of Ramnarain, the wife of the which treats husband and wife as one per^' 
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son for this purpose. So in tl»e French f-aw, I It has been well said that marriage is VI? 

Code d* Instruction Criminellc, Arts. 156 Ian institution of natural law antecedent to 
and 322. Hy Anicle 322 it is provided that j all forms of Government, and even to the 
such testimony may be received before the \ orgiuiization of civil society. The rule ex- 
Court of Assize if no objection is taken to ) chiding the testimony of married persons 
its admission by the opposite party. Funher, I against each other is one which maiiuaitis 
Article 269 of the Co<le empowers the Pre- I the inviolable sanctity of the contulence of 
sident to summon any persons whose evi- \ married life. 'I'he rule has its foundation 
dence is not admissibje, and question them , in the deejK'st and j>uresi instincts of human 
for the purpose of obtaining information. I nature. We can trace it in the laws of aU 
But he cannot adminisier an oath to them, ! most all civilized nations, tliffercnily express- 
He does not. and cannot, make them wit- ' cd in the laws of different countries some* 
nesses. times laid down in distinct and formal 


By the T.aw of Scotland, persons are re- 
jected as witnesses in ibc causes of certain 
near relatives. Wives and children cannot 
be conipellcvi to give testimony against tlieir 
husbands and parents ah reverenliam ptfst*- 
narum ei metum perjuriL i See Frskinc's 
Institutes of the Law of Scotland, Book 4, 
I'it. 2, S. 24, \'ol. 2, page 979 of the etli- 
tion of 182H.) It appears, houever, that 
there are some exceptions from the laws of 
exclusion “ inlroduce<l from nece^^il^ to the 
“effect of reducing the objcntion from <iis- , 
“ qualification to credibility.” Such is the 1 
case of penuna testfum. 'Fhis is confined 
chiefly to criminal acts where secrecy is 
studied ; jnd/y, to domestic occ urrences whi( h 
necessarily exclude the juescnce of strangers; 
or, to the casc\of witnesses nece.ssary 

to llic act in cpiestion. \See Bell’s I*rin- 
ciple.s of the Law of Scollaml, S. 2236). 

Kr.skine give.s an instance : “ Cliildrcn 
“ have been admitted as sviinesses in an ;u - 
“ tion bioughl by liie mother against lier 
“ husbaiul for separation and maintenanc e on 
“ account of his harsh treatment of her, 

“ there having been no .servants at the time 
“ in the family by whom the fact miglii 
“ have been prave<l.” A witness i.s rejecte<l 
upon his propinvpiiiv of bloo<l to him who 
produces him, though he siaixls in as near 
a relation to the party who makes the ob- 
jection, in so much that his leslimony is not 
received even cum notiK 

If the rule of exclusion be established, 
and partial exception.s either created by 
express legislation as in this country and in 
England, or established by careful judicial 
decision as in England and Scotland, or com- 
{sensations provided by legislation as in 
France, the benefits of tlie rule may l)e | 
preserved, and all inconvenience arising j 
from any deviations from the rule may be j 
either entirely avoided, or incurred only | 
in cases of absolute necessity, or reduced j 
to a mtnimuin. I 


propositums, with reasons given for them, 
a.s in the Law of J'.ngland sometimes as 
part of a larger and wider rule of exclusion, 
ft .seems no mmalural inference that it has 
exisu d from a {leriod prior to all legislation 
as one of those 

“ I’nwrittfn l.iws !»y all men rt*co|;nijrt*a ; 

I hfv are not of ti»-ilay or ynsterday 
Hut ll\f fill evfi, mu- i\in man dcclaro 
t'uim whom 4>r wIuMirc* they sprnntr.*’ 

.SVv title 

Such was the vhai actor of the rule which 
was law in tiiis country in 1809, and it appears 
to me to be one winch could only he abrogated 
i)y an act of the Legislature, ami ought not 
to be lightly set aside by judicial decision. 

I proceed tO(;xamine the cases winch have, 
01 are supposed to have, infringed on the 
rule. In llurrali’s case in 1805, .Select 
Kepoits, 7. the prisoner was cliargcd with 
' minder, and the question was whellicr the 
’ laiJxii'oi the deceased \\a^^ competent witness 
: to sustain a i laiin for ki.ujs or retafiafion in 
which .she a.s an heir was supposed to be 
interested. 'Lhe Mahomedan law officer 
, declared her to be incompclenl for that pur- 
■ pose, and 1» s f>[»mion is confirmed by that 
; of the Editor, apparently Mr. J. 11 . llaring- 
j ton (/<'<’ Preface), in a note. 

, riic case, liierefoie, does not touch the [»rc- 
; sent (piesiion, but supports the proposition 
! dial, by the Mahomedan I-aw, an intciested 
, witness is inailmissible. 

In Mussaniut Mughneesyj. (Jhariya, 1 Select 
' Reports, 144, two wives of the p ri .son er gave 
! evidence against him. It docs not a{ipear 
that the question of the admissibility of the 
I evidence was raised. The case i.s reported 
by Mr. Dorin, who, in a note, ap[)ears to liave 
misunderstood Hurrah’s case, and it is contrary 
to that reported at page 182 of the same book. 

Regulation L of 1810 provided for disfiens- 
ing with the attendance and futwa of the 
law officers in the Courts of Circuit, and by 
Section 4 enacted “ that, in the event of any 
“ question of Mahomedan Law arising 
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“ such trials, the same shall be recorded upon 
** the proceedings for the information and 
‘'decision of the Court of Nizamut Adaw- 
lilt. But if the question refer to the 
“competency of a witness, such witness 
“shall be examined, leaving the admission 
“ or ultimate rejection of the testimony 
“ so given to the consideration of the Niza- 
“ mut AdawluU” 

The result of this enactment would natur- 
ally be that, in all doubtful cases, the evi- i 
dence, whether admissible or inadmissible, 
would be recorded, and would have to be 
dealt with by the Nizamut Adawlut. 

Regulation XVII. of 1817 recites that the 
Mahomedan Law of Evidence in some cases, 
especially those of Zina, including adultery, 
rape, and incest, is such as to render a legal 
conviction almost impossible, &c., iim/ //s 
exceptions to the com pete my or credit of 
witnesses are in some instances inconsistent 
iviih the ends of public justice, anti enacts 
(Section 5) If the evidence of a witness 
“ on a criminal trial before a Court of Circuit 
“ be declared by the Mahomedan law ofiicer 
“ inadmissible on the ground of the witness 
“being a public ofliccr, &c., or any other 
“ ground of exception in the Mahomedan rules 
“ of evidence which may a[>pcar to the Jiulgc 
“unreasonable, the Judge shall cause the 
“ examination of the witness to be taken nol- 
“ withstanding the exception stated by tlic 
“ law oillcer, and shall requite the latter, on 
“ the completion of the trial, to declare in his 
“ futwa the sentence to which the prisoner 
“ would have been liable if the evidence of 
“ the witness objected to had been admissible 
“ under Mahomedan Law." 

If the conviction of the prisoner depeiuled 
wholly or exclusively on the evidence object- 
ed to by the law otlicer, the Judge was not 
to pass any sentence, but to refer the trial 
to the Nizamut Adawlut. 

By Section 4, if two or more Judges of 
that Court, on a deliberate consideration 
of the evidence and circumstances of the 
case, concurred in opinion that the proof 
against the prisoner was sufficient to con- 
tdei, and that he was in ever y respect a pro- 
per object of punishment^ the J udges were 
declared competent to convict axul pass sen- 
tence upon him as if he had been convicted 
by the futwa of the law officer. 

This Regulation, as long as it remained in 
force, gave to the Courts a discretionary 
power to act on the evidence of interested 
and other witnesses whose testimony was 
egduded by Mahomedan Law, and, amongst 


others, of the husband or wife of nn accused 
party. 

In tSzo, in Lurrye Chung's case, a Niza- 
mut Adawlut Rep, ,p. 149, the Court found 
that the wife of the prisoner had been called 
to give evidence against him, though her 
testimony was wholly unnecessary. The 
Court say that the practice of summoning 
such a near relation of the prisoner as a 
witness for the prosecution, excepting in the 
case of urgent necessity, was highly objec- 
tionable. 

In 3 Nizamut Adawlut Rep., p. 309, the 
Court acted on the evidence of the son of 
the p)rosecutor, against the opinion of the 
Mahomedan law officer. In the Nizamut 
Adawlut Reports for 1852, I’art i, page 156, 
Mr. Mills says : “ Though the testimony 

of a wife against her husband may be 
received in our Courts, yet the practice of 
summoning a wife to give evidence against 
her husband has al\va}'s been held to be 
objectionable, and is one which should on nc 
account be encouraged. ' In the Nizamut 
Adawliu Reports of 1857, page 474, Messrs. 
r.ocli and Jlayley expressed them.selves ir. 
similar terms, and on that ground con.sidere( 
it unnecessary to refer to the evidence of 
the prisoner’s wife, in the Nizamut Adawlut 
Reports, 1855, page 213, the wife of the pri- 
soner was admitted as evidence against him. 

The Nizamvit Adawlut of ilie Nonh- 
\Vcslern Provinces, acting on the authority 
of the cases in the Select Reports, Vol. I., 
page 144, \'ol. 11 , page 149, while allowing 
that the evidence of a wife was admissible, 
staled that the summoning of the wife as 
a witness for the prosecution was liighiy 
objectionable. 

1 lay wholly out of consideration the au- 
thority of Mr. Bcniham and Mr. Livingstone, 
and attribute no s[)ecial value to their opi- 
nions as to what should or should not be en- 
acted as the law on this subject. Their views 
and opinions have* been long and familiarly 
known to those em]>loyed in the business 
of legislation in this country. With ful 
knowledge of those opinions and of what 
had been done uniler Regulation XVII. of 
1817, the Government, by Act XV. of 1852, 
in legislating for Her Majesty’s Courts, de- 
clared that nothing in that Act contamei' 
should in any criminal proceeding render 
any husband competent or compellable tc 
give evidence for or against his wife, or any 
wife competent or compellable to give evi- 
dence for or against her husband. 

Again, Act II. of 1855 (an Act to improve 
the Law* of Evidence in all Courts of Jt|S« 
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II. of 1855, dUtiocily declined to tanctioa 
iheir practice. 

1 must admit, however, /rjfA that Poly^* 
gamy amongst the Mahomedans and KooUn 
Jirahmins places wives in a relation to 
their husbands different from that occupied 
by a Kuro{>ean wife towards her husband, 
Sffomiiy, as I understand it, the ancient 
Criminal f^w of the Hindoos allowed the 
wife or liusliatul to be called on to testify 
i the one against the oilier, tliough such evb 
« . , . V I . . . Ill , i dence was not admissible in civil cases, Sh 

It IS clear that the LcgisKuiire deiibcraiely Dharma ,Saslra of V’ajnvawalcva by Roer 
refused to sanction the adin.ss.on of wives ; Slokc 7a. 28 ; Miiacshar^ 

and hu.sbands as vvitncsses lor or against each 1 i,y Macnaghic-n (i .Macnagliten’s 

ilindoo laRw, page 246 1. 


ticeX Sections Ut and 19, provided a 
remedy for the evils alluded to in Regulation 
XVII. of 1817, By Section 20, it rendered 
husbands and wives competent to give evi- 
dence for or against each other in Cwi/ pro- 
cudiffgit subject to a proviso that any com- 
munkation made by the one to the other 
during the marriage should be deemed a 
privileged communication, and should not 
he disclosed without the consent of the per- 
son making the same. 


other in criminal cases. Regiilalioiis 1 . of 
1810 and XVll. of 1817 were repealed by 
Act of i 8(»2, and by that repeal an 

end was nut to any special and exceptional 
powers of the Zillah Courts to admit, at their 
own di.scTction, evidence whether admissible 
or not under Mahomedan I.aw. But Regula- 
tion IX. of 1793. which made the Mahome- 
dan Law the Law of the Criminal Courts, 
was repealed at the same lime. 

What then remained If the ancient law, i 
as it prevailed in the conquered and ceded * 
territories, except so far as it is altered by 
the subsequent legislation of the conquerors, 
is to remain, the evidence is excluded be- 
cause it would be excluded by Mahomedan 
Law. If the repeal of Regulation IX. of 
1793 is to be taken as a declaration that thti 
Courts are no longer to be guided by Ma- i 
homedan Law in any respect (and there is i 
no doubt much to be said in favor of that ! 


From the.se circumstances, it has no doubt 
been the case that in this country the admis- 
sion of such testimony has not been fell to 
be. and i$ not in fact, a violation of the law 
of the family in the same sense that it would 
be in a F.uropean community. 

Still the Mahomedans appreciated the wis- 
dom of the rule as applicable to the slate 
of their own society; and for the iiindooK, 
they are now living under a rule wiser, 
milder, ami more metcilul than of their own 
Criminal laiw, and the Polygamy of Koolin 
Brahmins is an exceptional institution. 

I believe that, in practice, the cases where 
a crime is cominilied under circumstances 
that it cannot be ]>roved except by the lesli- 
mony of husband or wife, are rare indeed. 
J do not recollect one such in the whole 
cour.se of my Trailing It was said, indeed, 
that Ru.sli would not have been convicted 


view of the ca.se), then, I think, where we | had he been married to the wretched woman 
have no po.silive law to guide us, we rninst | who lived with him. It is ea.sy to suppose 


act upon those iiniver.sal principles ot rigiu 
which are recogni/.cil by our own law. 
If the conditions of the married bfc of the 
people of the country b'.i<i been in all ic- 
specis similar to those which exist in our 
own country, there would not, in my opinion, 
l>e a doubt on the present question. I can- 
not accept the loose practice of /illah Judges, 
under the exceptional powers of Regulation 
XVII. of 1817, though sanctioned by the 
Sudder Court, as having established by judi- 
cial decision a rule on this subject. There 
is no instance in which the que.stion has been 
raised and formally decided by the Court 
after argument, on a full consitieration of 
all that could be said on either side of the 
question. It seems to me that the Sudder 
Court always fcU that, in admitting the evi- 
dence, it was on dangerous ground, and evi- 
dently saw the mischief likely to result from 
doing sOt The Legislature, in passing Act 


exceptional and extraordinary cases, as Mr, 
LivingHtonc and Mr. Bentham have done. 
The arguments of my learned brothers 
might have greater weight if the great ob- 
ject of social life was to convict criminals 
if we were bound to presume that every 
husband, against whom a wife should be 
called, was guilty. I believe that, if these 
suggestions were adopted in Kuropean com- 
munities, the peace and confidence of hun- 
dreds of homes would be interfered with for 
an advantage of most doubtful character. 
If 1 were at liberty to .speculate on the sul)- 
ject, I might say that some rule for admit- 
ting the testimony of a husband or wife in 
exceptional cases might be enacted by the 
Legislature. 

There is another point on which I have 
not yet touched, viz,, the danger of perjury. 
Mr. Fitz-James Stephen's observations on 
this subject appear to me full of good sense. 
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Vol* VI. He admits, as ever>' one must, that, if con- band, or for or against parties included in 
sidered merely with reference to the dis- the same charge, and standing on their trial 
covcry of the truth, the exclusion of the at the same time with her husband. As to 
testimony of husband and wife cannot the latter point, see The King 7 's. Smith be- 
be defended. At page 201 he says : The fore the 12 Judges, i Moody’s Crown Cases, 

‘‘proposal to make a prisoner a competent p. 289; Roscoe’s Evidence in Criminal 
“witness on his own behalf has an appear- Cases, p. 117. 

“ ance of system about it which at first There are two decisions of the High 
“ sight is extremely plausible. It would, no Court in accordance with my opinion, viz», 
“doubt, harmonize with what I have called that of Mr. Justice Steer and Mr. Justice 
“ the litigious theory of criminal trials, hut 1 .. S. Jackson, in The Queen vs, Noyandee 
“there arc strong objections to it. In the | and Shodai, decided in 1863 ; and that of Mr. 
“first place, the prisoner could never be a | Justice Kemp and Mr. Justice Glover in 
“ real witness ; it is not in human nature to | The (J>ueen 7x Gourchand Polie, i Weekly 
“ speak the truth under such a pressure I Reporter, page 1 7. 

“ as would be brought to bear on the pri- Campbell, J. — I entirely concur in the 
“ soner, and it is not a light thing to insti- judgment of the Chief Justice. Any further 
“ tutc a system which would almost enforce tpiestion on the subject has been, to my mind, 
“ perjury on every occasion. It is a mockery cleared up by the judgment of Mr, Justice 
“ to swear a man to sj)eak the truth who is Norman. 

“ certain to disregard it. ' d'lie question before us is not w'hether it 

At page 286 he says; “The objections, is under certain circumstances expedient to 
“ already staled, to making the accuseil examine the wife, or what questions she may 
“ competent witnesses, apjily with greater he properly pressed to answer, but whether 
“ force to the case of their husbands and she is or is not absolutely inadmissible as 
“ wives, inasmuch as to the conjugal love a witness for or against her husband, and for 
“ which would lead a person to screen a wife or against any i)erson tried jointly w'ith her 
“ or husband, is a better motive than the husband, according to the strict rule of Kng- 
“ self-love which wouhl lead a man to lie lish Law. 

“ in his own case, and not less powerful. 1 do not understand my brother Norman 
“ It is so important that p»M*jury should not to found his objection to the admission of 
“ be committed, and especially that it .should the w'ife on a broail rule which would etpially 
“ not be committed under circumstances ! exclude the son. the father, and other near 
“ which would lead the public to sympathize relations, as interested parties. lie would 
“ with the criminal and it is so mucli more not, I believe, excliule these other relations: 
“ important that the admini.straiion of cri- the daily practice of the Courts and the 
“ minal justice shouUl harmonize with the necessities of justice render that impossible. 
“ public feeling than that it shoulil exhau.st The rule which he maintains is the English 
“ all possible means of convicting criminals — rule. 

“ that J think the utmost modification of the That rule he looks at from two points of 
“present law’ which would be advisable view-(i) that of natural justice, and (2) 
“ would be to permit an accu.sed person to w ith reference to the law and practice of 
“ call husband or wife if he thought til.” the Indian Courts. 

1 may observe that, in the case before us, As respects natural justice, he considers 
and in regard to which the reference was the English rule tO be one of those “ un- 
made, the wives of four prisoners were called w'ritten laws “ w hich prevail, or ought to 
for the prosecution, three of whom gave prevail, all over the world ; and although 
false evidence to save their husbands. 'Ehe 1 have no doubt that our function is in fact 
same result followed for calling the wife in ^\jus <iuere," not /us dare/' and appre- 
tbe case from the North-Western Provinces, bend that wo can hardly at this time deliver 
and in the case cited from the Nizamut Re- unwritten laws of our own concoction, I 
|>oris of 1S55. notice this part of the subject merely to say 

1 am of opinion that there is no law in that the authorities quoted by my learned bro- 
this country which makes the evidence of a I iher in regard to the provisions of various 
wife admissible for or against her husband i laws seem to me to show that the rule 
in criminal cases other than charges of 1 maintained by him. or anything like it, has 
injuries or wrongs done by the husband to ! never been adopted in any country’ whatever 
the wife, and, as a consequence, that such | except England. By none of the authorities 
evidence is not admissible against the hus- * quoted is the evidence of the wife specially 
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and absolutely excluded. They all» without i •'evidence of interested an<l other witnesses, VRl V t 
exception, merely refer to certain cautions “ aiul, amongst others, of the husband or wife 
and restrictions in regard to the evidence of ' “ of an accused party.’’ We are, therefore^ 
a large dass of interested parlies, including 1 think, all agreed that, from 1817 onwards, 
all near relations ; and none of them abso- the cviilonce ot the wife was admissible : and 
lutely exclude such eviilcnce. Some old ; a series of cases shews that the Courts acted 
Mahomedan law-books seem to lay it down accoidingly. What, then, has occurred to in- 
as a maxim that the evidence of parlies trodiicc a restriction? Clearly aiotlnng, 
standing in certain positions of relationship as it seems to me. I cannot imagine that 
“ is not to be believed ” because they are , any argument can be fouiuled on Act II. of 
interested : for instance, parties related as , 1S55 for cxclmling cvitience which up (O 
father and .son, grandfather and gr.indson. . th.it time was admissible in the Company*8 
husband and wife, master and slave. I C’ouri>. snue that Act, in the most express 
doubt whether, under this rule, these parties terms, provided that nothing contained in the 
were ever absolutely excluded. At any rale, , .\vt shouKl be construed to render inadmis- 
the Mahomedan Law of Kvidence Inis been ‘ sible in an\ C'onn an\ eviilence which but 
relaxed in India. In I'rance, again, the rule for the Act would have been admi.ssibic in 
applies to a similar large class of relations, sneh C'ourt. 'The .\ct ineiely provided, as 
and seems to amount simph to this ; riiev it were, a mtmmum of admissibility in all 
arc all pn'tmi fam' admissible, Inn if either C ourts, leaving to those C'ourls having more 
party objects, then the 1‘resideni is to decide liberal rules the freedom which they before 
at his discretion whether the witness shall ’ enjoyed. It was piincipallv designed to 
or shall not be examined with reference to relax the stringency of the Knglish Law' 
the ciicumslances of the particular case, of Kviilencc in consequence of recent reforms 
There is no inadmisvSibiliiv ihcie. So again in Lngland. It did not exclude the wife 
in Scotland, live practice, as set Icvrth bv my j in criminal i.ises, although it ilid not go 
learned brother, is in briei this, that certain | beyond the relorms of Knglish Law in re- 
near relatives are ivot to be examined twiept \ sped of ('onrls governed by that Law so as 
in case of nctessiiw when the case cannot be j to admit the wile in those pailicular Courts, 
proved 01 disproved in an\ other way. 'I'hat i 'I’lie real <piestion seems in fact to be 
it, in fact, the rule laid down bv the Sudiler . whether tlie most icclmical parts of the 
Court in this country. 1 conclude, then, Knglish Law ot hAidence are to l>e introduced 
that no consent of nations imjioses on us the | into our Courts, f or that 1 think that 
Knglish rule absolutely excluding the wife, | there is not the least warrant of law. As 
and the wife only. rcsjiects tlie practice, 1 always feel that in 

I next look to Indian Law and practice, these matters there i.s this dilhciilly, that the 
1 believe that thousands of cases might be Law of the Mofussll (,'ourls lias lieen so in- 
found, in which both wives ami oilier rela- definite and uncertain that there is .scarcely 
lions have been admitted as wiines.ses, but any doctrine popularly krH>wn as Knglish 
in which the point is not rejiorled. because j Law w hie h. somc\s heie or other, in the course 
no one ilioughi of objecting, d hat is the 1 of a vast number of judgments extending 
reason why the number of rulings on the | over very many vears, ma) not be found to 
point is comiiarauvely small. 1 doubt wbe- | have been somewhere ipioled by one or two 
iher the evidence of a wife was ever really ! judges ffir some imrpo.se of argument, il- 
cxcluded on the grouml of Mahomedan Law. ’ lustration, or decision. Hut, in rny opinion, 

There is only one ca.>e in the early Reports : such rare mis-iiuotalions do not establish a 
— “lliat of i8oy. There the witness was in law. d’iie Knglish Law of Kvidentc was 
fact examined, and it seems to me iluil the notorlou.sly, till within a recent period, one 
Judges afterwards used live term “ inadmis- of the mo.sl barbarous and artificial in the 
sible ” only in tlie .sense that the evitlence world ; and though a great deal of the worst 
could not be admitted to full credit. But, part of it has now been swept aw'ay, a good 
be that as it may, my brother Norman has many things still remain which many peo- 
pointed out the important fact that, by a | pic think bad in Kngland. At best, they 
subsequent Regulation ( XVll. of 1817 ), the arc only supjioried there by the peculiar 
restrictions of the Mahomedan Law of Kvi- circumstances of Knglish. laws, habits, and 
dence were by express enactment swept procedure, and are, 1 think, altogether inap- 
away. To use the words of my learned propriatc to a widely different country. I 
broUier, ‘'This Regulation gave to the should think it a very great misfortune if, 

Courts a discretionary power to act on the ■ just when the Knglish Law is, bit by bit| ^ 
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Vil VI. approaching to complete reform, its most 
barbarous and technical portions could be 
imported into this country by the mere 
dicta of one or two Judges speaking loosely 
In I he absence of definite law. In the pre- 
sent instance, however, it seems to me that 
Regulation XVII. of 1817 and Act II. of 1855 
have settled the matter by Statute, and that 
there is really no decision from 1810 to 
1 86a which lays down the doctrine of the 
exclusion of the wife. Both the High 
Court of Madras and the Sudder Court of 
the North-Western Provinces have recently 
ruled that her evidence is admissible. The 
only precautionary direction in which both 
the consent of nations and the practice of 
our Courts seem to agree, is that the Court 
should exercise its discretion, and not un- 
necessarily force a near relative to give evi- 
dence or to answer unfair questions. That 
is, I think, a very proper rule, and it will 
probably meet the difficulties wliich seem to 
have suggested themselves to the minds of 
some Judges ; but it is not exclusion by law. 
I would admit the evidence of the wife as not 
contrary to law, because it seems to me that 
there is no law to exclude it, and that, in the 
absence of such a law, all witnesses arc ad- 
missible subject to objection to their credi- 
bility. 

Stion-Karr, y. ^ We have not had the 
advantage of hearing C^ounsel on the imijort- 
anl point submiued to us by the Divisional 
Bench, as none appeared on either side : but 
we have discussed the lefcrence together, 
and I, personally, have had the advantage of 
perusing the elaborate judgments recorded 
bv my learneil colleagues the Chief Justice, 
Mr. Justice Norman, and Mr. Justice Camp- 
bell. 

I lose no time in recording my own opi- 
nion, which is in unison with that of the 
learned Chief Justice and Mr. luslice 
Campbell. 

First,- It seems to me that the Mahome- 
dan Law can be no possible warrant for our 
sanctioning the exclusion of a wife from giv- 
ing evidence in criminal casc.s as a wit- 
ness for or against her husband, or for 
or against other persons than her husband 
charged jointly with him on a criminal 
trial. The Mahomedan Law relative to 
the admissibility of evidence was eminently 
fantastic, barbarous, unjust, and capri- 
cious. Regulations were made from our 
earliest days in order to remedy or annul 
sundry of its most patent absurdities, and of 
late years it has been, as a Code, entirely 
eeitpcaway. 


It next seems to me that w^ eati defiled 
no warrant for the exclusion of the \trife'e 
testimony from any of the provisions con- 
tained in the well-known laws passed for 
the improvement of evidence, Act XV. of 
1852 and Act II. of 1855. 

The first of these laws. Section 3, merely 
enacts that nothing contained in the law 
shall render competent, or shall compel the 
wife to give evidence against the husband, 
and vice versd, husband against the wife. 
As remarked by the learned Chief Justice, 
this Act does not render either of these 
parties absolutely incompetent ; it merely 
leaves matters in this respect just as they 
were. 

The same remark applies to the later 
and the more comprehensive enactment, Act 
II. of 1855. Section 14 of this law', in declar- 
ing what persons are incompetent to tes- 
tify, expressly mentions children under 7 
years of age and persons of unsound mind 
as incompetent, but says nothing about 
waives. Section 20 indeed does expressly 
recognize the competence of husband and 
wife in all Civil proceedings to give evi- 
dence for or against each other. But Sec- 
tion 58, the last Section of the Act, spe- 
cifies that nothing in the law' shall render 
inadmissible evidence now admitted in the 
Company’s Courts, that is, in the Courts of 
the Mofu-ssil. By this proviso, then, it seems 
clear to me that the Law of Evidence in cri- 
minal trials was left just where it was. 

The next question, then, is whether, in- 
terpreting the law, and referring to the de- 
cisions of the late Sudder, and of our 
own Court, we can say that there has been 
such an uniform and consistent course of 
decisions from the commencement of this 
century as to warrant us in ruling that the 
wfife has been held, and ought to be held» 
incompetent to give evidence against or for 
her husband. The decisions referred to and 
analysed by my learned colleagues sufficient- 
ly show that there has not been any such 
uniformity. It W'as clearly the practice of 
the Court to admit such evidence in cases 
of necessity, or when other evidence could 
not be procured. Opinions can, no doubt, 
be quoted in favor of the exclusion of the 
wife, but it is on account of this diversity of 
opinion, and possibly of practice, that we 
are now called on to say what is the correct 
rule and practice, or to lay down some rule 
for the future. The earlier authorities are 
in favor of the admission of the wife. Mr. 
Mills, an eminent public servant of very 
large experieiKe, expressly recognises thtf 
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priftctlce, tnd, certainly, my own experience 
1$ that, in practice, the tesUmony of the wife 
is constantly admitted. 

But it may be said, if there has been this 
uncertainty of law, and this diversity of 
opinion, why not take the op|K)rtunity of 
ruling that the English I^w, the offspring 
of great intellects, of liberal institutions, and 
of humanity and civilization, shall be our 
guide on this subject ? \Vc seem all 
agreed that the English I-a\v of Evidence is 
not the law applicable to the Courts of the 
Mofussil ; but still it may be contended that, 
in cases of doubt or difficulty, we may en- 
deavour to arrive at a sound decision by re- 
ference to the analogies of a science based 
on reason and iimelioraicd by the labors of 
jurists and jihilanthropists of acute analy- 
tical powers, wide sympathies, and libe- 
ral views. It may he said, loo, in fur- 
therance of this view, that the experience 
of other countries confirms and strengthens 
the position of those who feel inclined to 
resort lo, or to rest their decisions on, the 
English Law. 

In answer to this, I would observe that, | 
as pointed out by the Chief Justice and | 
Mr. Justice Campbell, the laws of other 
countries are not absolute and uniform on 
this j>oint. The English Law itself admits 
of deviations from the rule of exclusion. At 
Common Law, and even before certain en- 
actments were passed, the rule did not ap- 
ply where a personal injury had been 
committed by the husband against the wife, 
and vice versti (Broom's Legal Maxims, p. 
477). A difference of opinion clearly exists 
amongst the highest English autliorities 
as to whether the \ufe can give evidence 
against her husband in cases of high treason 
(Taylor on Evidence, p. 1066): and other 
** necessary exceptions,” sa} s the same au- 
thority, have been engrafted on the Law of 
England, .so as to admit of the wife having a 
remedy against personal injury. In short, it 
seems quite clear that the I. aw of England, 
positive as it is in many respects on this im- 
portant doctrine, does admit of exce])tion.s 
and ciualilications, while the opinion of se- 
veral eminent jurists tends directly to con- 
trovert the soundness of the principles on 
which the exception is based, and to enforce, 
as desirable in the interests of justice, the 
admissibility of the wife’s evidence. 

The long extract from Mr. T.ivingstone's 
writings quoted by the learned Chief Justice 
sets forth the arguments for the admission 
of such evidence with a logical force, with 
a breadth of view, and with a power of 


language, which I should think it would be 
difficult to refute or weaken* This is a 
task which I certainly shall not think of 
attempting. 

On this particular point, then, I may be 
warranted in at least concluding that the 
.soundness of the English doctrine is fairly 
open to some question. 

1 have always iinclcrsioo<i that the basis 
of the English Law in this respect is the 
maxim that husband and wife are ** dum 
animtF in came t/Hil" and that the admission 
of the evidence of cither would be against 
public policy, as leading to interminable 
discord, and lo the disunion of families. 

Then admitting, for the sake of argument, 
that much may be said in support of the ex* 
elusion of the wife from a purely Kuro{>ean 
point of view, wc may fairly ask whether 
the circumstances which distinguish the 
marriage lie, and which regulate social life 
in this country, arc on a strict parallel 
with lho.se of civilised Europe. Our learned 
colleague, Mr. Justice Norman, has quoted 
some excellent lines from an ancient poet 
and moialist lelalive to those ** unwritten 
laws" which arc an emanation from the 
Deity himself, and lo which no human 
intellect ever gave birth. 1 admit their 
force in some instances, and as the founda- 
tion of all law, but, for the mailer before us, 

I would venture lo quote the language of 
another ancient author, the most eminent 
jurist of his lime, who tells us: “ Accommo* 
liahimus^ hoc iempore^ leges ad ilium quern 
probamus chdiatts siaium (Cic. dc Leg. lab. 
III., Caj). 2). And again — Constat pro* 
fcito ad satutem ciidum civitatumque in* 
(otumita/cm viiamquc hominum quirt am el 
bcatam, /// cutas csst trgrs'' (Lib. II., Cap* 
51. Wc must interpret laws in conformity 
to the temper and constitution of the people 
with whom we arc dealing, and wc must not 
lose sight of the great object of all criminal 
legislation. 

Now, polygamy, we all know, is admitted 
I and sanciioneti by both the Hindoo and the 
I Mahomedan creeds, and is daily practised in 
I India. Let us take a few of the dilemmas 
I which may any dav arise if we give 
sanction to the prevalence of the English 
rule on this subject. A Koolin Brahmin 
may have 70, 80, or 100 wives. Are wc 
prepared to say that not one of these women 
is, under any circumstances, lo give evi- 
dence for or against her husband in a crimi- 
nal trial involving the most serious conse- 
quences? It is true that it is not usual for 
such a husband to live with all the 70, Ho, 

Or. 51, 
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VeL yi. or lOO wives at one and the same time 
and place, and that, therefore, it is not com- 
petent for us to base an argument on the 
supposition that all, or a majority, or half- 
a dozen of the wives may be witnesses of 
the same crime, or of a series of crimes, on 
the part of the husband, and that all the 
mouths of all these wives, of necessity, will 
be shut if the rule of exclusion is to guide 
the Courts. But it is common for a Hindoo 
husband to live with more than one wife 
at one and the same time, and in the same 
household or place. We hear of the wife 
and of the co-wife, and of the elder Ranee 
and the younger Ranees, living together 
with the husband in numerous cases. Siij)- 
pose a Hindoo or Mahomedan, in the secret 
privacy of his household, actuated by a fit 
of passion, or jealousy, or pique, to kill one 
wife or slay a daughter, after barring the 
doors and carefully excluding every other 
competent witness ; are the mouths of the 
remaining wives to be closed, and is justice 
to be evaded ? Or, suppose the converse. 
In a family, where there arc 3 wives, one 
is assassinated or poisoneil by one of the 
others. Suspicion, owing to circumstances 
which will suggest themselves to any mind, 
falls on the husband. Of the two remaining 
wives, one knows tliat the other committed 
the crime, and her testimon) may have the 
corroboration of the most important circum- 
stantial evidence. But slic is not allowed 
to tender the deposition which would clear 
her husband, and would convict the murderess, 
because she is the only witness, and her 
evidence is not admissible by law. It would 
be very easy to go on and imagine scores 
of such probable and possible cases marked 
by every variety and shade of difllculty. 
Again, we have the custom of Polyandry 
in the hills and some parts of the pl.ains. 
Are we prepared to lay down this rule of 
exception, and to ]nish it to its farthest 
and remotest conclusion, by saying that 
when seven husbands commit a crime in 
succession, or labor unjustly under the sus- 
picion of having committed various sorts of 
crimes, the ends of justice are to be defeated, 
or the innocent are to suffer, because the 
wife of the seven may not be put into the 
witness-box to inculpate or exculpate any 
one of those seven, to whom she stands in 
the position, not of the half which is more 
than the w hole, but of a seventh portion of a 
domestic partner ? 

But it will be said, we increase the tempt- i 
atlon to commit perjury, under which 1 
temptation would lie the wife who gave 


evidence against the husband whom sh 
either loved or hated, and whom she migt 
wish to save or to ruin. I confess that thi. 
is a danger which I am prepared to mee 
at all times, in order to do justice, and 
cannot admit that the consideration is pare 
mount to all others, or that the temptatio 
would be of greater force in the case of wif 
versus or for the husband, than it would be 
or is daily, in any case where passions ar 
excited or sympathies are strongly en- 
listed on one side or the other. Is it not fai 
to conceive that the lie which binds a sor 
to a father, a disciple to a Brahmin, a Shagtre 
to his Pir and Murshid^ a retainer to " 
chief, might, in this country and climate 
prove at least as strong against the truth a. 
the tie which binds a wife to a husband whe 
has one, two, or a dozen other wives, and w’ho 
according to his Eastern notions, does no 
assign to any of them that high place ir 
the affections or in the social circle whief 
is conceded to women in all Western coun- 
tries } 

At any rate, looking to the admittec 
prevalence of perjury in the Courts of this 
country, this appeals to me a danger which 
we cannot get rid of, but which we mus 
face boldly, and endeavour to expose by stric 
judicial enquiry in the case iof a wife, jus 
as we do in the case of any other persor 
interested, connected, or inlluenced by pecu- 
liar motives and ties, personal and feudal, 
secular, social, or religious. 

On the whole, then, admitting the serious- 
ness and importance of this subject, as wel 
as the possibility of a fair and reasonable 
opposition of judicial opinions, I have come 
to the conclusion that, looking to the law 
and practice, as well as to the ends of justice 
and to grounds of public policy, the ques- 
tions referred to us by the Divisional Bench 
should be answered by us in the affirmative. 
My reasons I would sum up as follows : - - 

1. The Mahomedan Law, besides being 
barbarous and uncivilized, no longer rules 
or influences the decisions of our Courts or 
points of evidence. 

2. The evidence of a wife is not render- 
ed inadmissible by any enactment of the 
Anglo-Indian Legislature. 

3. There exists no such consistent and 
uniform current of decisions of the highest 
Courts in the country, as would exclude the 
wife ; but. on the contrary, in sf>ite of some 
diversity of opinion, the practice has been 
to take such evidence. 

4. Granting that we may have recourse 
to the principles and analogies of Englisl: 
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Law in cases of difficulty and doubt, there 
is some reason to think the slate of the Kng- 
lish Law on this head no; wholly unassail- 
able, and there is ever)* reason to conclude 
that it would be highly inapplicable to the 
peculiar circumstances of this country, 
as well as that it might tend to ilcfeat the 
ends of justice and to encourage secret and 
violent crime. 

AVw/^, y . — These papers have come to 
me after my learned colleagues have reconl- 
ed their elaborate jvulgments. 'I'he last 
word generally is an advantage. Hut in this 
instance so much has been said, and so 
well said, on l>olh sides of the (pieslion, that 
1 feel that, whether I agreed or differed with 
the majority. I could only give my simple 
concurrence with one or the other. Whether 
the evidence of a wife for or against her j 
husband, and, 7 ‘ice 7 'ersti, that of a husband, 
is properly excluded in C'ouns which have 
to administer the Law of Kngland, is a 
question upon which J feel ih.u I am not 
competent to give any opinion worth having. 
My own feelings and impressions are that 
it is properly excluded ; and when I lind 
such eminent Judges as I.ord liardwickc. 
Lord Kenyon, Justice Buller, and others of 
the like stamp, holding the .same opinion, 

I am content to err in such company. Hut 
that is not the (jue,slion before us. Our 
Courts are not bound to administer the 
laiw of Kngland. Is there, then, any Re- 
gulation or Act of (jovernment which enacts 
that such evidence is not admissible in our 
Courts, and has such evidence been admit- 
ted, or not, in our Courts ? 

The judgments of the learned Chief Ju.s- 
tice, Mr. Justice Seton-Karr, and .Mr. Jus- 
tice C'ampbell, have fully convinced me that 
such evidence is not excluded hy any Re- 
gulation or Act, and that the current of 
decisions in our Courts is, on the whole, in 
favor of its admission. It would be pre- 
sumptuous in me to attempt to add anything 
to the able and elaborate arguments of those 
learned Judges, and 1 content myself with 
expressing my concurrence in the opinions 
expressed by them. I have held a different 
opinion hitherto, but I yield to the new 
light which has been thrown on the subject, 
and frankly admit that I have hitherto taken 
a more impulsive than sound view of this 
question. 


The 9th July i866. 

Pnseni : 

The Hon’ble Sir Barnes Peacock, A 7 ,, ChUf 
Justice^ and the Hon’bic J. P. Norman^ 

F. B. Kemp, W. S. Seton-Karr, and G, 
Campbell, Judges, 

Splitting (of an aggravated offence Into aopa^i 
rate minor offencesb—Lurking Hoiiae*Trta» 
paaa in order to commit TbelL 

Criminal Refer erne. 

Queen x'ersus Ram Churn Kairec. 

The spliUmiif up of one aggravated offence into 
separate minor offenres (t\ a conviction for lurking 
h<»usc-trespas.«i and theft under Sections 45<i and 380 cw 
the Penal t'tnle, instead t>f ft»r lurking house-trcajpawi in 
ordet to roininit theft under .Section 457) prohibited. 

Where a Magistrate < onvicted under Sections 456 and 
3S0, it was hehi that the judge on appeal, instead of 
setting aside the conviction .-»nd standing the case back 
tt> the Magistrate for re>trial under Sections 437 and 
,\Su, ought only to have set aside the conviction under 
Section 3S0, and allowed the conviction under Section 
t 45b to stand (Norman, J., duhitanfe). 

Peacock, C. J and Kemp^ Sehn-Karff 
and Campbell, J. J, In this case, the 
prLsoncr wa.s convicted by the Magistrate 
of lurking hou.se-trcspass by night and also 
of theft as two .separate offences, and sentenced 
for both. 

On appeal to the Sessions Judge, he found 
that the prisoner was not guilty of two of* 

I fences, but of the offence of lurking house- 
j trespass by night with intent to commit 
{ theft. 'Fhe Jiulge set aside the conviction, 

I and returned the case to the Magistrate to 
I frame charges under Sections 457 and 380, 

I with a direction that the prisoner ought to 
I be re -tried. The Sessions Judge has since 
.sent up his own order in order that it may be 
quashed by this Court as a Court of Revision, 
having since found that it was erroneous. 

We think that the Sessions Judge was 
wrong in sending the case back to be re- 
tried on the two charges mentioned in his 
order. The prisoner dearly could not be 
re-tried under Section 380, as he had already 
been tried, convicted, and sentenced under 
that Section, as the Sessions Judge says, and 
properly says, under the facts found by him, 
erroneously. i 
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Wc think that the Sessions Judge was 
wrong in ordering the prisoner to be re-tried 
under Section 457 » prisoner having been 
already convicted and sentenced under Sec- 
tion 456, . ^ . r J 

We think that the Sessions Judge ought 
to have set aside the conviction and sentence 
under Section 380 ; the conviction and sen- 
tence under Section 456 would then have 
remained. 

The prisoner appealed upon the ground 
that he was not guilty of an offence under 
Section 456. Upon that appeal, the Judge 
could not set aside the conviction under 
Section 456 upon the ground that he was 
guilty under Section 457. 

If he was guilty of lurking house-tres- 
pass by night with intent to commit theft 
under Section 457, he was guilty of lurking 
house-trespass by night. Having been tried 
and convicted of the minor offence, the 
Judge could not, upon the aj)peal of the 
prisoner, set aside the conviction in order 
that he might be tried and punished for the 
aggravated offence under Section 457. The 
Judge's order should be altered accordingly, 
the effect of which will be that the sentence 
under Section 456 will stand, and the con- 
viction and sentence under Section 380 will 
be reversed. 

The Magistrate should be cautioned to 
be more careful in future, and not to split 
one single aggravated offence into sepa- 
rate minor offences. 

As regards the prisoner who has not ap- 
pealed, he may have the benefit of a similar 
order by this Court as a Court of Revision. 

The case will go back to the Division 
Bench. 

Narman, y , — I concur, though not with- 
out some doubts whether the judge's order 
directing that the prisoner should be tried 
under Section 457 is not correct, and whether 
we might have treated the splitting the 
charge as an error in law justifying the 
lodge in reversing the whole sentence of the 
Magistrate. 


The 9th July 1866. 

Present : 

The Hon^ble L. S. Jackson and W. Markby, 

yudges. 

yim el M wical Ittsftnunenta for the porpoee of 
aaaofmttce (Order of Magistrate, pfoiiftilingk 


Criminal yurisdictim. 

Miscellaneous Case. 

Ram Chunder Geer Gossain and another. 
Petitioners. 

A Magistrate cannot, under Section 62, Code of Crimi- 
nal Procedure, in general terms forbid two parties to use 
any musical instrument in the neighbourhood of each 
other’s house, though he may forbid their doing so for 
the purpose of mutual annoyance. 

We think that the order of the Officiating 
Magistrate passed in this case is greatly too 
general and sweeping in its terms. It ap- 
pears that a complaint had been made that 
the petitioner (who is a Gossain) bad gone 
abroad to pay a visit, accompanied by a body 
of retainers and Chobdars, and also by per- 
sons carrying horns, which horns were blowm 
for the glorification of the petitioner and to 
the annoyance of the other party to these 
proceedings. The Deputy Magistrate, it 
seems, had separately convicted the prisoner 
and several of his attendants for an unlawful 
assembly. The proceedings were then re- 
ferred to the Officiating Magistrate for fur- 
ther orders, and the Officiating Magistrate 
directed each party to enter into recognizance 
for 5,000 rupees to keep the peace for one 
year ; also that neither party should use any 
musical instrument in the neighbourhood of 
one another’s houses, and that their license 
to carry arms should be withdrawn. This 
order is said, in the Magistrate's letter of ex- 
planation, to be lawful under the terms of 
Section 62 of the Code of Criminal Procedure. 
If the order were law^ful, the petitioner, upon 
what might appear to be a breach of it, if 
such disobedience tended to cause annoyance 
to any person, might be punished, under the 
188th Section of the Indian Penal Code, 
with simple imprisonment or with fine, or 
both. 

If the Magistrate had contented himself 
with saying that the parties were respectively 
forbidden to use musical instruments, such as 
horns, for the purpose of mutual annoyance, 
the order might have been reasonable enough. 
As it is, the order he has passed is one, 
disobedience to which might be possibly in- 
ferred from the most harmless and innocent 
acts of the petitioner. 

Wc think, therefore, that the order should 
be modified, and that the parties should be 
directed to abstain from the use of homs 
or other musical instruments ^^/or the pur^ 
pose of mutual offence'" in the neighbour- 
hood of each other's house. 
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The 9th Julf t866. 

Present : 

rhc Hon'bie L. S. jackson and VV. Markbv, 

Judges. 

Using; forged document— Copie8>~£^idence. 

Queen x^ersus Nujum AU, Appellant. 

Committed by the Magistrate, and tried by 
the Sessions Judge 0/ Shahabad, on a 
charge of using as genuine a forged 
document xvith guilty knottdedge. 

A person may be cunvicUnl of usin^ as {genuine a doru> 
mcmt which he knew to be tlTOUf^h he in the 

fifnt inatance produced only a copy of a copy of it. 

'When a Civil Court authorisinf^' a criminal prosecution 
in case of offences aj^ainst pul>lic justice, instead of 
compietinj? the investisfation itself, and r'ommittinL*^ the 
parbea for trial l>cfore the ("curt of Session, simply re- 
fers the proceeding's, and leaves it to the Majttihtratc to 
commit or not as he thinks prt»|H*r, the depositions taken 
before the Civil Court are not admissible in evidence, 
as depositions taken before the Mat^istrate arc in certain 
cases under Section f'lwlc of C’tminal PrtH'eiluie. 
But by Section 57, Act II. of 1.S55, the improper admission 
of such evidence is not of its<;lf (^^round for the rever.sal 
of the Sessions Judjfe^a sentence, when, indefHuidently of 
that evidence, there is sufficient evidence to justify the 
decisioa. 

Wk think that no valid ground whatever 
has been adduced for di.sturbing the }uclg- 
ment and sentence of the Court below. M r 
Twidale, who appears for the prisoner, has 
raised the question of whether or not the 
prisoner can rightly he convicted, under the 
circumstances, of using a document which 
he knew' to be forged. It appears that the 
document was, for the first time, produced 
in a Civil suit before the Moonsiff in 1861. 
Subsequently, upon this circumstance being 
brought to the notice of the party by whom 
H was said to be executed, .she instituted 
procec^dings in the Court of the Principal 
Sudder Ameen in 1863, with the view of 
having that document brought into Court 
and declared spurious. In the first instance, 
it seems that only a copy of it, taken from 
another copy, was produced ; but subse- 
quently, by direction of the Princijial Sudder 
Ameen, the original instrument was brought 
into Court. That happened some lime, ap- 
fMiently, in December 1863, and he gave 
judgment, finally deciding against the au- 
thenticity of the document, on the 29th of 
December 1863. Now, it appears that the 
prisoner set up that document : whether he 
produced a copy or the original, seems of 
iittle eonacqtience. What he was charged 
aiith xm these proceedings was, that he made 


use of such a document knowing it to lam 1 
been forged. It may be that, m the descfip* 
lion of this offence tn the charge, tliere was 
some little inaccuracy or ambiguity, but it 
cannot be supposed that by this tlie prisoner 
was prejudiced. He quite knew lasue 
he had to defend, namely, that he used, upon 
the proceedings before the Principal Sadder 
Ameen, a document wiiich he knew to be 
forged, and we have no doubt that the facts 
proved amount to such using. 

Then an objection is made to tlic credibi* 
lity of the witnesses in the case. It apt>ears 
to us that the testimony of these witnesses 
is wholly unimpcached. 'I'hey had, it is true, 

; a certain interest in the result of the trial — 
that is to say, that if the deed of gift was 
not made out. they would he entitled, in 
greater projioriions, to inherit the property. 
Hut we sec no sufticient reason in this 
inducement for attributing to them the gross 
perjury which they would be guilty oif, if 
their statements are false. 

'Phere is a circumstance which has not 
been alluded to by the vakeel for the pri- 
soner, which ii is perhaps right to notice 
here, that is to say, that the Sessions Judge 
has made use, ii)>on the trial, of the deposi- 
tions of the deceased lady, Mussamut Ta- 
hoorun, given by her before the Principal 
Sudilcr Ameen, previous to the case coming 
into the hands of the Magistrate. Now, Sec* 
lion 369 of the Act of Criminal Procedure 
authorizes the Sc.ssions Judge to allow the 
use, at the trial, of the examination of a 
witness taken and attested by the Magistrate 
in the presence of the accused person under 
certain circumstances. In this case, it does 
not afipear that the Principal Sudder Amecm 
availed himself of ihc power given him in 
Section 173 of the .said Act, to complete the 
investigation himself, and to commit the par^ 
ties for trial before the Court of Session. 
He simplv referred the proceedings, and left 
it to the ilagistrate to commit or not, at he 
thought proper. Under these circumstances, 
the depositions taken before the Principal 
Sudder Ameen do not appear to be properly 
admissible under Section 369. But by Sec- 
tion 57 of Act II. of 185s, the improper 
admission of evidence is not, of itself, ground 
for the reversal of any decision in any case, 
if it appear to the Court before which such 
objection is raised that, independently of the 
evidence objected to and admitted, there is 
sufficient evidence to justify the decision. 
As in this case there was abundant, and 
superabundant, evidence to justify the pri- 
^ toner^s conviction, that defect does not, of 
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ir«i.VL itself, form a ground for interfering with 
the ^ssions Judge’s sentence. 

Then as to the sentence which was passed, 
the prisoner’s vakeel contends that the sen- 
tence is very severe. On the contrary, it 
appears to us that this is a case of aggra- 
vated criminality. The prisoner endeavoured, 
by forging an instrument, and by other pro- 
ceedings in connection with that instrument, 
to deprive Mussamut Tahoorun, and also her 
heirs, of property which she possessed. It 
appears to us that the sentence is, in no w’ay, 
too severe, and that, therefore, it must be 
affirmed. 


I'he 9th July 1866. 

Present : 

The Hon’hle J. \\ Norman and G. Camp- 
bell, Judiies. 

Jurisdiction (of High Court)-~Conviction (Re- 
versal of— on extraneous evidence derived 
from another case). 

Criminal J urisdiction , 

Referred under Section 4^4 of the Code of 
Criminal Procedure. 

Nussur Ali versus Mr. G. Hart. 

Prisoner was convicted by one Couit of criminal inti- 
midation on a charjfc by the conviction licin^j con- 
firmed on appeal by the judicial Commissioner ; but 
was acquitted by another Court of assault and r<)bbery 
allei;ed to have been committed (»n the same day on a 
charge by U, The latter Court pointed out to the Judi- 
cial I'ommissioner that the farts proved in IVs case 
raised a strong presumption that case was a false 
one, the result of a conspiracy against the prisoner ; 
and the Judicial Commissioner proposetl to set aside 
the conviction of the prisoner in i4’.vcase, noton the 
evidence in that case, but on extraneous evidence de- 
rived from case. Hkld that the High Court had 
no jurisdiction in the matter ; but that the Judicial 
Commissioner could apply t<» the Guveinment for a 
pardon on the ground stated by him. 

Mr. Gkokue Hart was convicted by Mr. 
Carnegy, the Extra Assistant Commissioner 
of Kamroop, Assam, of a charge made by 
one Nussur Alt of criminal intimidation, and 
sentenced to six months’ imprisonment. The 
conviction and sentence were confirmed on 
appeal by the Officiating Judicial Commis- 
sioner. 

Hart was also charged by Bukut Ram 
with assault and robbery on the same day. 
This case was tried before Captain Siierer, 
and he was of opinion that Nussur Ali had 
attempted to sul^orn the prosecutor as a 
witness in his owm case. After a careful 
trial, the charge of robbery was dismissed, 
and Captain Sherer pointed out tliat the 


facts proved in that case raise a strong 
presumption that Nussur Ali’s case was 
false one, the result of a conspiracy agains 
Hart. 

The Judicial Commissioner, in a letter tc 
this Court, adopting that view, suggests 
that the Assistant Commissioner’s decisior 
should be reversed, and that Hart should be 
acquitted. 

The ground on which the Judicial Com- 
missioner proposes to set aside the convic- 
tion of Hart is not on evidence apparent or 
the record of the case, in which Hart was 
punished, nor on any other ground cognizable 
by this Court under Sections 404 and 405 
of the Criminal Procedure Code. 'The 
Judicial Commissioner would release the 
prisoner on extraneous evidence derivec 
from another suit. We do not think th^i 
we can proj>erly take any action in the 
matter; but the Judicial Commissioner car 
apply to the Lieutenant-Governor for *' 
pardon on the ground staled by him. 


The loth July 1866. 

Present : 

The Hon’ble F. B. Kemp and W. Markby 
fudges. 

Murder — Culpable homicide not amounting tc 
murder— Dishonoring a wife. 

(^ueen versus Maithya (iazee and Esoff. 

Committed by the Magistrate, and tried 3 ; 
the Sessions fudge of Tip per ah, on c 
charge of Murder, 

W here a man was murdered by his brother and ne 
phew while in the act of dishonoring the brother*, 
wife, Hkld that there was grave and sudden provo* 
cation, within the meaning of Exception i. Section 30c 
of the Penal Code, which would have justified th< 
murder, if only such force had been used as was neces< 
sary to protect the wife from the outrage to which she 
was being sul)jected ; but that, as the deceased hac 
been beaten in a cruel and vindictive manner, the pri« 
soners were guilty of culpable homicide not amountm 
tt> murder. 

In the appeal of the prisoners Mailhy 
Ciazee and EsofT. we have perused the pro- 
ceedings in the Ixiwer Court, and we thin* 
that the finding and the sentence of the 
Sessions Judge should be altered in botl 
cases. 

It appears that the deceased Nurial 
Gazee was the elder brother to the prisone: 
Maithya Gazee, and uncle of the prisone 
i::soff. 

The prisoners are convicted of the mnrde 
of the deceased Nurrah Gazee, and thi 
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circumstances out of which the conviction 
arose occurred at night in the house of 
Maithya, when the only |>ersons present were 
the two prisoners, the deceased, and one 
Saya, the wife of the prisoner Maiihya. 

The womans evidence was taken, and 
W’c think that, as slie was the only available 
witness, we are justified in looking at her 
evidence for the purpose of estimating the 
guilt of the prisoners. 

It appears that, above two hours after dark 
on the night in ijucslion. the two prisoners 
were in bed, that the woman Saya was 
sitting smoking at the door, and that the 
deceased was in the house : but whethei he 
had been to bed or not does not .appear. 
The woman’s account of the mailer then is 
that the deceased Nurrah came to her and 
took hold of her hand, upon which she said. 
“This is improper: my hu.sband is inside: * 
but that the deceased, notwit iisiaiuling, kept 
dragging her away : that she then called 
out, when her husband and KsofT came, and 
that the two lo:^elher beat the deceased wiib 
their feet and elbows till be ceased to 
breathe ; and that then they carried him to 
his own house. 

The prisoner Maiihv.i has never denied 
his guilt, and his account <*f the transaction 
is substantially the same as that of his wife. 
The prisoner KsofT gives pretty nearly the 
same account, but denies that he struck the 
deceased. 

We agree with the Se.ssrons Jutlge in 
thinking that the outrage by il»c (lceea.scd 
upon the woman .^aya had gone much far- 
ther than merely taking hold of her hand. 
According to the husband's statement, he 
charged the deceased \%ith having tlishonoreil 
him. and the deceased admitted it in an ironi- 
cal manner. And both prisoners stale, and 
the woman admits, that when the prisoner 
Maithva was first aroused by the cries of his 
wife, she w^as on the ground under the de- 
ceased. 

The Sessions Judge seems to have had 
no doubt that the crime was murder, and that 
ihe only question was whether the sentence 
of death ought to be inflicted ; but we think 
that the first (|ucslion to be considered is 
whether there was* not such grave and sudden 
,>rovocalion as may well have deprived the 
prisoner Maiihya of the power of self-con- 
rol within the meaning of Exception i to 
Section 300 of the Penal Code. It is difft- 
::ult to imagine circumstances of graver pro- 
vocation. If the prisoner Maiihya had only 


used such force as was necessary to protect Ifel 
his wife from the outrage to which she was 
being subjected, be would have been justified ; 
and had he. while using such force, uninten- 
tionally caused the death of the deceased^ 
the homicide would have lieen justifiable. 

He went, however, according to his own 
confosion, much farther than this ; and from 
the evidence of the Surgeon it appears that 
15 ribs of the dccttased were broken, each 
into several pieces. 'I'he decea.sed must, 
therefore, have been subjected to very great 
and long-coniinuctl \iolencc, much more 
than could have legally been exercised by 
; the prisoner Maiiliya in defence of his wife. 

Hut as no weapon was usetl, as all the 
blows appear to have been struck while this 
prisoner was still under the influence of 
passion, and as there is nothing in his con* 

1 duct, either previous or subsctpicnl, w^hich 
' wouhl lead us to suppose that this prisoner 
j acted from any other motive than that of 
j anger provoked in the manner above men- 
j lioncd, we think that the homicide, though 
i culjablc, docs not amount to murder; that 
j it falls within the ICxteplion 1 to .Section 3150 
! of the Penal C ode : ami th.il this prisoner 
I ought to have been convicted accordingly, 
j With regard to the prisoner KsofT, the 
I evidence is exlrenicly meagre. He dcnic.s 
i that he look any share in the attack on the 
decea.sed. Hut there seems no reason for 
discrediting the woman’.s statement ; besides 
which, the extent of the injuries inflicted 
upon the ileceased, and the fact that he is not 
alleged to have made any resistance, also lead 
. to the conclusion that he must have been 
j attacked an<i overpowcreil by more than one 
' person. 

( )n the other hand, there is no ground 
for supposing that the prisoner KsofT had 
any siu li criminal intention as would render 
him liable to be convictc'd of an independent 
crime of murder ; and we think, therefore, 
that he also ought to be convicted of cul- 
pable homicide not amounting to murder, 

Witii regard to the amount of punishment, 
we think the prisoners ought both to be sen- 
tenced to rigorous imprisonment for seven 
years. The prisoner Maithya received, no 
rloubi, great provocation. But, on the other 
hand, he beat the deceased in a criici and 
vindictive manner, which merits severe 
punishment. The prisoner Esoff had not the 
same provocation, but he is much younger. 

His age is only 18 years, and he probably 
acted to a considerable degree under the 
influence of the elder prisoner. I 
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We therefore alter the finding and sen- 
tence of the Court below. 

We direct that the prisoners be acquitted 
of the charge of murder, and found guilty 
on the charge of culpable homicide not 
amounting to murder, under Section 304 of 
the Penal Code ; and we sentence each of 
them to rigorous imprisonment for seven 
years. 


The 24th July 1866. 

Present : 

The Hon'ble J. P. Norman and G. Campbell, 
Judges, 

Murder-^Evidence of accomplice— Corrobora- 
tion— M isdirection. 

The Queen versus Karoo, Rum nee, and 
Nundoo Khuttree. 

Committed hy the Deputy Magistrate of 

Behar, and tried by the Sessions Judge 

of Patna^ on a charge of murder. 

Held, in a case of murder, that the ludjyc had not 
ftiven a proper direction to the Jury in tcUinpf them 
that it was for them to consider whether the evidence 
of the accomplice was stri<‘tly corroborated as to the 
prisoners j that it was not enoupfh that the evidence 
should disclose a state of farts consistent with the pos- 
sibility of the truth of the accomplice’s story ; and 
that the judge ought to have gone through the 
hinrtory of the crime as detailed hy the accomplice, to 
point out any independent evidence proving facts show- 
ing that the prisoners were or must have been present 
at> or cognizant of, the murder. 

The prisoners have been fotind gnilly, 
at a trial lieforc the Sessions Judge of Patna 
and a Jury, of the murder of a boy of twelve 
years old named Gopal. They have been 
sentenced to death, and the case comes be- 
fore us for confirmation of the sentence. 

Considering the youth of the prisoner Ka- 
roo, and the uncertainly we feel as to the 
circumstances under which the crime was 
committed, wc think that a sentence of 
trtnsportation for life will be a sufficient 
punishment for him. 

We entertain very grave doubts as to the 
guilt of Rumnec and Nundoo. 

We think it is proved that the murder 
took place in the deserted house adjoining 
that which is described as the house of 
Bmanee; that the deceased was killed by 
having his skull smashed, probably with the 
siesta found there; and that the body was 
afterwards removed and pot into a well in 


the little court-yard close to the door oi Rtim« 
nee*8 house. That well is close to the ver- 
andah in which the prisoner Karoo and hiv 
mother Jhoomiza resided. Karoo enticec 
the deceased from his uncle's house. Hi 
own admission, and the statement of hir 
mother Jhoomiza, who was admitted a 
Queen's Evidence, prove, beyond any doubt 
that Karoo was guilty of, or abetted, the 
murder. His mother Jhoomiza, by her owr 
evidence, was an accomplice . Both Jhoomiz: 
and Karoo fled after the murder. 

But, as it appears to us, there is nothing 
really to corroborate the evidence of Jhoom- 
iza as to the participation of Rumnee anc 
Nundoo in the crime. 

Her evidence docs not suggest any in- 
telligible motive on their parts for the com- 
mission of the murder. Their object couk 
not have been plunder, because the mur 
dered boy’s jewels were found upon his bod^ 
in the well. It was apparently not revenge 
for Byejnauth, the uncle of the deceased, say. 
he had no quarrel with the prisoners 
Their conduct after the date of the murde 
does not appear to be that of persons consciou. 
of guilt. Rumnee, at any rate, from al 
that appears, was about his usual business 
although, with the usual neglect of police 
officers in this country, no distinct evi 
dence is adduced on that subject. 

We cannot make out, from the evidenc 
recorded, that Nundoo had fled or con 
cealed himself. If Rumnec and Nundoo ha( 
committed the crime, it is almost inconceiv 
able that Rumnee should have placet 
the body in a dry well at his own doo: 
half covered wiih earth, so that the stenc 
of the putrefying remains might have bee: 
expected to induce every dog in the neigh 
bourhood to testify against him. Tw 
men capable of such a crime would hav 
had no difficulty in carrying the body off t 
a distance and concealing it. 

If Karoo and Jhoomiza committed th 
murder alone, it may well be that a bo 
either of 12 or 15. and a woman, migl 
not have had strength or nerve to carry 
off through a public road, and may hav 
dropped it where it was found, from inab* 
lity to remove it to a greater distance. 

The imperfect manner in which the bod 
was covered with earth appears more lik 
the work of a w’^oman or boy than of detc 
mined criminals, such as Rumnee and Nur 
doo must be, if the theory of the prosect 
tion is w’ell founded. The story, therefore 
of Thoomiza appears, on the face of it, in 
hign degree improbable* We may add tha 
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EE to the immediate circumstances of the crime boys into the house cannot, umlcr all the V#h VU 
as described by her, the story h inconsist' circumstances of this case, fairly be said to 
ent with itself. Whether she desired to be a corroboration of Jhoomizas story* 
avenge an oUi grudge on her former para- because, though consistent with the state> 
mour, or to escape, by charging other inent that they were present at the murder* 
people with the crime which she had tom- it is not inconsistent with the posaibilitv 
milted, it may be diflicuU to say. Hut it that the bovs may have gone over the wafl 

must ^ borne in mind that either or both into the deserted house, where llte murder 

of these motives may have been present to was coininilled. before Kiimncc and Nundoo 
her mind. What is there* then, to corrobo- got into Rumnee's house ; and ntore especi* 
rale her stor)' ? ally so. since, as we have shown* the facts 

The Judge says that (ihunnoo, the oil- aftonl a presumption that the murder was 
man, saw Rumnee and Nundoo enter what more likely to have been committed by the 
he calls Rumnee *s house, imme<liatel\ after boy Karoo, or the woman aiul boy, than by 
Karoo and (iopal. two men such as the prisonets. 

Now, according to the e\idence of Jhooni- Next, die lodge says ib,it, as regards 
iza. Karoo took Gopal to die bouse of Rumnee, the bntly was tound in the well on 

Rumnee, and led him over the wall into hi.s premises, and tiiai the spot where the 

Gourec’s house. She says, “ Rumnee and murder was committed has no communica- 
Karoo followed iinmediatcdv into that lion widi that well except by a public road, 
house.* fihunnoo sass, "1 >aw Karoo unless through his premises. I he well is 
come, and Gopal following him. 'riiev went oiuside the d<»or (»f liis house, inside a little 
inside Ruinnee's house. When I got up to open cruiriiard open to the street in front 
go in, 1 saw Rumnee anti Nundoo go into <»f it. 

the house.*’ We cannot t onceive how any one could 

Now, here is the point in the ca'-e a .•'Uppose dial this is a ( onoboradon. Wc 
point at which die prisoners’ guilt or inno* Imd it simply impo>Nddc to imagine any set 
cence their lives, in short viepend on at- of t ircumstaiu es under which die j>risoner.s 

curacy as to secomis. And yet the Judge couhl he induced to place the body in sucli a 

did not put a single quesdou ui the witness position, though we cun imagine that it might 
to ascertain on what day of the iiiontli or have been placed tlierc by one who tiesired 
week it was that he saw Rumnee and Nun- to fsx a charge upon them. So lar from 
doo following Karoo and (lopal, or at being a coiroboration, we think it teiubs to 

what time of the day. lie leaves it utterly throw doubt on the sior\ of tiie accotiifilice, 

uncertain, w'hal was the interval after wbicli It appears to us that the Jutige has not 
Rumnee and Nundoo followed whether it given a proper direction to the jury. |o 
was five seconds or twcnl> minutes. 'I'hc tell a body of seN' U native jiuunen, as he ^ 
loose and evidently inaccurate language of did, that a was lor tbciii to cousidei wbclner 
the witness, “it was immediately after,’' is the cvitleiae the at complice wa.s strongly 
not sufficient to satisfy our mhuls on this corrob<>r.ucd as to the prisoners, was sinijily 
most important point. So question is pul to ask them to consider a question which 
as to whether these men were within sight it was perfectly ceiiain that n.aiive jurymen 
of the boys, or apparendy watching them. in the Mofussil would not understand. It 
It must be remembered that, il the house was the <Uuv of the Judge to go through 
was Rumnee’s house, for all that appears, the history ot the t rime a.H detailed by the 
it was perfectly natural that he might have accomplice, to point out any independent 
been seen on any morning going toNvard.s die eviilence proving facts showing that the 
door of his own house with Nundoo hi.s prisoners wete, or must have been, present 
fellow-workman ; and there is nothing to at, or cognizant of, the murder. If such 
lead to the inference that the day of the facts are proved, they would corroborate the 
murder was the only time on which the two story of the accomplice. Jfut il not 

boys Karoo and fiopal had gone together to be enough that the evidence should disclose 
the house of Rumnee. a state ot facts consisicnt with the possibi- 

Upou the evidence* as it .stands, it cannot lity of the truth of the ^complice h f^tory. 
be said to be proved that Rumnee and If the state of the facts et/umly 

Nundoo followed fJopal and Karoo at so i amsisfeni wiih^ and ca|)abie of receiving, 
short an interval that we must neiessarilv a reasonable and natural explanation on the 
inter tlwt they were all together. The hypothesis of the prisoners’ innocence, /W 
simple fact that the pnsoner.s followed the /iuls^ siandfng alone, would he no eru/enfe 
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Val VI. of the /r«M of the accomplice's story. The The Police seem to have been careless. The 
same principle wouUl ap[)ly even in civil Deputy ]Ma£;istrate seems to have been more 
suits. It was acted on by the Court of ready to give a credulous assent to the tale 
Common Pleas in Kngland, in lire Midland of her who was probably the chief criminal, 
Railway Company 7 'x. Bromley, 25 Law than to insist in following u}> all clues 
Journal Common Pleas and the (rourt which might leail to a disco\ery of the truth 
of Plxchequcr, in Doe dem. WeUh rw. I.ang- — all indications which could throw light on 
field, 16 Meeson and Welsby 41)7 : much the enquir\ . 

more, then, would .saich proof be insuilicient Sessions ]udge seems to have taken 

^% corrohorahvt evtdcwc m a criminal case, tpe leading facts mentioned in the abstract 
where the legal presumption of the innocent c ^4* evidence as given by the Deputy 
of every man till he is convicted has to be Magistrate, and scarcely eiujuired beyond 
put in the scale against the construction these, instead of going fullv into and through 
which supposes the guilt of the prisoner, pjg with the desiie to get at all the 

Of course, such evidence may he of great throwing doubt on the pri.soners* guilt, 

importance as a link in the chain ol proot much care as at those which tend 

against a prisoner. to convict them. 

1 he case against Kunine<‘ and Nundoo 

must go back for a new trial with lefereiue 

lo these observations. 1 


The Juilge appeals to ha\e wholly over- 
looked ilie inconsistency and self-contradic- 
tion of Jhoomi/a’s relation of the circum- 
stances under which the prisoners appear(‘d 
on the scene of the niunler. 

.'^he fir. St says, “ Karoo Gopal through 
Kuinnec’s hou.se and ovtr the uaU inio 
(Jource’s. Kumnee and Nundoo followed 
immediately into that house, 1 u.is at the 
lime in Rumnec s \craiulah, and saw iliem. ; 
1 ^\ent lo the house about a i^thaute after : 1 
then Rumnte «///</ Xu/t<h>o f^ut A\troo over \ 
the u nit, 1 got o\er the wall : 1 there 
found Gopal struggling on the ground. I | 
saw Kumnee beating liirn on the heatl vith 
a Slone. Xundoo was holding him bv the 
throat ; mv sort Koroo, hy the feet." ! 

7 'his story, as detailed in evidence, is sim- i 
ply impossihlc. If Kumnee put Kaioo over 
from the outside into (iouiec s house. Karoo j 
did not go wiih (lopal. L' from (loiiiee’s 
house they put him over the wall track 
into Uunince’s, Karoo could not have been 
present, holding (lopals feet wliilc Kumnee 
was murdering him. 

We may observe, as regards the way in 
w'bich the case has been tried, that the 
Judge has not attempted to elicit fn»rn the 
several witnesses the tacts in that minute 
detail which might h.ave tret 11 expected, 
considering the imjrortancc and dillkuhy of 
the case. Much evidence which would have 
been of great importance is wholly wanting. 
No account is given of tlie arrest of the 
several prisoners "Of the tliscovery of itic 
body by the Gorail of the bloody cap of 
the basket in which the remains are touml. 
It is even left doutuful w hether Kumnee livetl 
tu the house which is si vied his, or not. 


'The 2t»th Julv i8f»t>. 

Present : 

I’he llon’blo 1 '. B. Keni[) and W. Markby, 

yuiifte\. 

M urder — Punishment. 

(Jueeii versus Tonoo and another. 

i'om nutted hy the Mdoistmte, and tried ly 
the Sessions Jud^e of Ritjshahye, on a 
ihari^e of tn urder. 

Ilu* c of ilc.'ith irUucitt ti> transportatiun for 
lift* ill .1 of imiiiU’r ctunrnitted rather hy way of 

rctaii.ition l*‘r iojiuy, than untlnr the inHuenn* of any 
wiifse passion. 

'Liik prisoners in ihis case have both 
been convicted ot murder. ( )n one has 
been jia.s.sed the sentence of ileath. subject 
to the conhrination of tins C’ourl ; the other 
has been scMitcMiced to transportation for 
life. 

Both prisoners have appealeil against their 
conviction and sentence, so that the whole 
case against both of them must be considered. 

It appears that, in the village of Khoor- 
shal. in the district of ILijshahve, there Jivc( 
a Mahomedan family, consisting of three 
I hrothei.s, Dholba, ( )noor, ami Junioon, am 
I their three wives. Piprah, Sokina, anc 
1 Tonoo. 'Ihc' mother of the three brother. 

I also lived in the same house. Piprah is the 
I person whose death is the subject of enquiry 
I in the present case. Sokina and Tonoc 
; are the pn.sc)ners who have been convictec 
I of murdering her. Piprah was the chie 
; among the women, ami had the genera^ 
charge of the house. 
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On ihe day in qucNtion. ihe iwo elder Dholba wiis in the house quarrelling with Vol VI. 

brothers, Dholba and Onoor, went out early Piprah, and tltat they knew nothing further 

in the morning to plough, an<l their mother until news was brought them that Piprah was 
also left the house before the morning ineaK i murdercil ; hut that ihc} had been per- 
and neither of these parties returned until suaded and threatened by various {>crsons, and 
after the murder had taken place, 'i he induced to coidess the munlcr. 
only persons in the house, ilierefore, were 1‘he tirst question is whether the prisoners 
the three sisters-in-law and the younger are guilty. The only <iirect evidence 
brother Jumoon, ^^ho wa^ sione-blinil. against tliem is undouhtcdly their own con- 

Dholha» the hii>hand of Piprah. (he fe>sion. hut there is no reason whatever for 

murdered >'oman. states ih.ti when he tlistrctliiing it. When they withdrew^ it, 

returned from ploughing, about half-past they suhsni tiled for it a sior\ which is plain- 
four in the afternoon, he uent into the i ly conuailicicti by the iiuiisputahle facts of 
western house, and there found his \Hifc ' the case. There can he no doubt that ihev 
lying on her right side, with her throat cm i were in the house when the murder look 
from car to ear, and a hloodv knife l>ing ' place, and i! they were not the guilty par- 
by her. He inintediaielv callcii to his ! tiev, they wouM at least he able to give 
brother Onoor w ho w.is onisidc, ainl the\ some at count of how the deceased came by 
gave the alarm, which hronghi -eveial per- her death. 

sons to the spot, and the Police were M‘ni ' Ahoiii the case of the prisoner Tonoo, 
for. He says that the two pti-onei'' weie the re is. tlKTcfoie, no fuilher ijuestion. She 
in the house engaged in dr\iiie paddv, and h.is been rightly convicted of murder, and 
another witness stato that ilie blind biother j she has been sentenced to the lowest punish- 
Jumoon was also in tlie liouse : but he d(x*s incni which the law has awarded to that 
not state where, or what he was doing : nor ; crone. 

does it appear that jumoon w.is ever called , Sokina lias also hcc ti rightly tonvic ted, but 
a.s a witness, or made any siatenicni willi u lem.ims to he considered wlicther the sen- 
respecl to the iransac item. I pon the pit- tence of death wh’uh has l>een passed upon 
soners being asked about the o.cutiem e. ihe\ hei might to he aflitmed. 
at once confessed that iliey liad murdert cl ■ By Se< tion ol the Indian Penal Code, 
the deceased, that ihe\ had gone to her ; it prc»\i»led that the crime of murder shall 
while she was asleep, and that 'Tonoo hud ! he punished with death or iransporialion for 
held her feet, whilst .Sokina had cut liet hk*. 'Phe I.egislakirc has not laid down 
throat; and this contession iliet opeaicsl i an\ genera) rules for the* applicalion of 
be’veral time s, ' iliesc two kinds ol pimishineni, hut has 

SeNc’i.v! wiincs.ses spfikr lo haMtig sm u : !• ti n l»» ila disciclion ol the (Ouil which 
a mark ot blood on the edge ot the* c loili J ha- to pa-s fjj uDiim the senicnc- to dcaidc; 
w’oi n by Sokma, c orieNpondmg with the which ol them shall he awarded. This is 
live lingeis ol the liand : atnl while the pii 'the disciciion w«' ha\e now to exeicise, and, 
soners were in a loorn imdet mu \ ei’l.mce ‘ altci mattite considtnahon, we ha\c come lo 


until the Police should an i\e. Sokma Ih iscH ; the* c '/I k he ion that, looking to ihc whole 
liamied out her cloth that the neighbours j c ircunislances ol the case, the interests of 
might .see that silt h was the c ase. i justice* do not lecpiire that the; prisoner 

'The pri.soiKis wcie taken before the ' iSokina should suffer the extreme penally 
Magistrate; on the Ifillowing day. wlicn the) '.of the law. We know* very little of the 
again confessed in suhstantiall) the same ! internal hi.story of ihi.s family, all the mem- 
Icrms, and their conbsMon was birmall) j hers of it (as was natural) having given 
taken dov n a few' dav> after. ! their lestmiony with evident reluctance; 

Throughom, the reason a'^stgiu^d for ilic i hut there seems to us fair reason to believe 
murder h\ the pri.soneis was that I'lprah had I that a p* 'k' i)ranny had been exercised by 
a great aversion to them, that she flid lua I the de« case i which may have become cx- 


give them sufficient food and clothing, and 
that she had falsely accused them of stealing 
a cloth. 

At the trial, the prisoners wiilidrew their 
confessions, and stated that they left the 
house early in the day with their moihcr- 
in-law’, and had gone to sift paddy in their 
uncle's house : that, w’hen they left the house, 


licinely iiiitaiing. 'The conduct of the jiri* 
soners in having taken no steps whatever lo 
conceal their crime, strongly indicates that 
the act was rather retaliation for some injury 
inflicted on ihcrnselvas, than one prompted 
by any worse pa,ssion. 'There is nothing, it 
is true, wliich could for a moment be sup- 
posed to reduce the crime from murdec 
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Vol. VI. to culpable homicide, but it does not 

appear to us to be a murder of the worst 

kind. 

We have* ihou;,d)t it ri^dit to slate our 

reasons for not affirming the sentence of 
death passed in this case, but we are desirous 
not to be understood as laying down any 
general rules on this important subject, and 
particularly we do not wish to lend any 

support to the notion that a woman ought 
not to be hanged in any case, 'llie Legis- 
lature itself, when it left this matter to the 
discretion of the Judge, no doubt was aware 
of the extreme difficulty there is in fram- 
ing rules applicable to all cases, and we 
think that the safest course for judges who 
have to administer this portion of the Cri- 
minal r.aw will be to act in the same spirit, 
and to decide each case on its own merits, 
without much reliance on previously de- 
cided cases which are supposed to be analo- 
gous. 

I'or the reasons above given, the convic- 
tion of both prisoners will he allirmed. 'I‘be 
sentence passed on prisoner No. z will also 
be airirmcd : tluit passed on prisoner No. i 
will be reduced to trasportation for life. 


The 28th July 1866. 

Pnsettf : 

The llon’hle K. Ik Kemp and \V. Markby, 

yn(igt>s. 

Illegal Toll on public road - Act VIII. of 1851. 

Cr inn mil R^/a t tKC h v ihr Offntafipt^ 

Srasiofn yuti^e 0/ Monrshidaimti, under 
Sett ion Art XX (\ e/’ /S 6 /. and 

Cirru/itr Order 0/ the High Court, dated 
i^th yutv 

Narendronarain Sing and another. 
Petitioners. 

To justify a conviction undei Section 6 , Act X'll!. of 
18 s *» tur itWal collt'ctit>n of a tt>ll on u public road, 
the lyiaci mu^t t>o a public rool t^vitbin the ittcaning^ <»f 
Seetkm 3 the Act. 

Vase. rui. case is briefly as follows. 
These parties arc accused of collecting a 
toll illegally on a public road. They are 
respectively the aemindar and ijaradar of the 
estate in which the road is situated. They 
allege, anti it is not dcnietl. that the road was 
made for the convenience of the public \er\ 
imny \cais ago. and that a small toll Is 


taken from hack-bullocks and hackeries, from 
the proceeds of which the road is kept in 
repair. It is not stated that this road leads 
to, or is connected with, any road on which 
a toll has been or can be imposed by the 
Government. The Deputy M^istrate has 
not found the defendants guilty of any 
specific act of extortion or illegal restraint, 
nor is any such charge preferred by any 
individual, or proved on the record. 

I'hey have been sentenced, under Sfection 
6, Act Vlll. of 1851, to pay a fine of 25 and 
15 rupees respectively, or to suffer impri- 
sonment for 1 5 days. 

The whole order is illegal for the follow- 
ing reasons. That Act applies only to public 
roads, and is entitled “An Act to enable 
the Government to levy tolls on public roads 
and bridges.” It is not shewn that this is a 
public road within the meaning of the Act 
as defined in Section 2, rvb., a road which 
has been made or repaired at the expense 
of the Government. The penal Clause of 
the Act is as special as the Act itself, and 
only refers to offences committed by author- 
ized or unauthorized persons on public 
roads. Any illegal extortion of tolls, or pre- 
vention of persons passing along places 
where they have a right of way, is punishable 
under the Penal Code ; but such offences are 
not proved in this case, and 1, therefore, 
refer the case for the orders of the High 
Court. 

yudgment 0/ the High Court. In this 
lefcrence, we agree with the Sessions Judge. 
The road in question is clearly not a public 
road within the meaning of Section 6, Act 
Vlll. of 1851 ; and the conviction is, therefore, 
illegal. The sentence of the Deputy Magis- 
trate is reversed, and the lines, if realized, 
i must be refunded. 


The 28ih July 1865. 

Present : 

The lion ble F. B. Kemp and W. Markby, 
yudges. 

Splitting of Offices— Hoiise-breakttvg kg 
night — Theft, 

Criminal Pret ence by the O0ciaiing j/tta^ 
gistralr 0/ Dinagepore. under Sectwn 4,34^ 
AOXKV. of 
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Jogeen Pulleo 

7 'ersus 

Nobo Pul Ice, 

In a case of separate convictions anil sentences fui 
house-breaktnfT by nijfbt and theft undi r Sections 457 
and 379 of the Penal Code, the conviction and sentence 
under Section 379 were quashed, and those undei Sec- 
tion 457 were upheld. 

Case. — I have the honor to forward here- 
with, under Section 434, the ])iocecdings of 
a case tried by Deputy Magistrate Moulvie 
Anwarudin, as 1 am of opinion that his 
order is an illegal one. 11 c is a Subordin.itc 
Magistrate of the ist grade, and is conse- 
quently not empowered to [^ass a severer 
sentence of imprisonment than six months for 
any single offence. In the present instance, 
the offender was caught almost in the act 
of house-breaking by night, and at the 
same lime cotntnilting theft. The Deputy 
Magistrate charged him under Sections 457 
and 379, and, convicting him under both 
Sections, sentenced him U) a vear's rigorous 
imprisonment. It apjieats to me clear that 
but one offence was committed, and although 
it could be brought under scveial Sections, 
and that it never v^as the inteniion ol the 
law to aih)w cumulative puniNhmcnls in 
cases of this sort, if the DepuU Magistrate 
thought six months’ imprisonment inadequate, 
he should have fot warded the case to me 
under Section 277, C'ode of Criminal J*ro- 
cedurc. Tire orders of the High Court arc 
hereby requested on the subject. 

yudgmeni of the High Court. We agree 
With the Magistrate that the Deputy Ma- 
gistrate had no power to convict the prisoner 
of these two offences, 773., house-breaking 
by night and theft, and, in accordance with 
a decision of the Full Bench of this Court 
given on the glh of July last, we quash the 
conviction and sentence passed upon the 
pYisoner for the offence under Section 379 


of the Indian Penal Code, The con vie* 
lion and sentence under Section 457 will 
stand. 


iiic 30th July 1866, 

Present .* 

iiie llon’bic J. P. Norman and W. S. Seloii* 
Karr, Judges. 

juriadictien -Theft— Dacoity. 

Re/e tied under Sttfinn Aef XXV, of 

tfsCtj. and Circular Order, dated the t ^ih 

July Xo. tS. 

Shumbhoo Koy r.t. Ajail Abcci anti others. 

A Deputy ha^ no jiinMlirtiun tn fry «ntl 

cuiivut, IIS for pet sons whom* offenre it* in nrelity 

th.'il of dai'oitj'. Ill* r,an i»nly r<*tnmit fbem fo the 
St'ssions. 

'litE piis(>iicr?» lia\c l»ccn convicted and 
sentenced to two u*ars imprisoninciu for 
theft by Moulvie W'urih Ali, the Deputy 
Magistrate of Shahab.ui. 

liic Deputy Magistrate s deci.sion shows 
that he finds that seven of the parlies impli- 
cated, and, amongst them, the prisoners were 
armed with sticks, and formed a sort of body- 
guard to the four who were carrying off the 
grain, i'he prosecutor complained, and his 
witnesse.s proved, that these seven men 
attackcii and coinpelied his part) to re- 
treat when they attempted to arrest the 
ihievc.s. 

i‘he offence chargerl was thus within the 
delinition of robbery in .Section 390, and, as 
more than five persons were conjointly com- 
mitting it, was dacoiiy as defined by Section 
30 1. This is an offence which the Deputy 
Magistrate had no juriMliction to try. He 
had therefore no power either to convict or 
aci}uil the prisoners, and could only coimnil 
them to the Sessions. 

The conviction must be qiiaabed. 'Phe 
Deputy Magistrate must again take up the 
case in order to see whether it should not 
be committed to the ScMlons. 

The same order is made In the case of 
Bhika Ahecr. 
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1'hc 30ilt July 1866. 

'rhe llou’bic J. V, Xonnan and W'. S. Seton- 
Karr, Judgex. 

Murder— Culpable homicide not amounting to 
murder. 

<^)ueen veisus I’ukeera Chainar. 

Conuniitai hv ihe A/dg/x/nz/t^ and tried //r 

the Si'xxions Judge of SaniHy oft a zhttrge 

of mutder. 

WluMf a thict was lau^ht lumsf-lnvaUinjf l»y iiixiu, 
\vilh halt' his body and hi*. lu*ad ttuou<,'h thr w.dl of a 
h(»usc in « uj/ird l»\ iion<* l»ut wonifii i \i« pt tlir prisoni-i 
and his youn)^ idiot son, un«l uhcic the pt isoiuM siiddi'nly 
cau);ht np a soit ol ]<olo<a\<‘, and with it stiiick tiu* thief 
five timers on his ni’i k and noaiiv rnt otf his head 
IIf.i.I) that the ortVini* I'omrnittid hy the piihonci was 
not murder inasmuch as it was i omrttitted in the evercisc 
of the ilf^ht of ptivatr dettin e ; hut that, as the prisoner 
inflicted more hint than wa*- necessary for the pui pose 
of defence, he was guilty of culpahle homicide not 
uinouniiii}* to murdei . 

'I'lir |>risont.T liiis been convicted of mur- 
der, and bcnicncc'd to transportation for litc. 

lie does not appeal, but ilic case has been 
sent up b\ ilio Sessions jtidt,»^e to the lli^di 
Court, and wc deal \Nitli it undei Stc- 
lion 4c'p 

'rhe ilec eased, about IJ o'clock at night, 
inailc a hole in the wall of the prisoner s 
house, 'rhe prisoner awoke and caught up a 
son ol pole-axe which was near him. 1 le ran 
out of (laors, and sloppcil before the hole. 
'The dcccMsed tlicMi had half his bodv and his 
head outside the hole. I’lie prisoner seized 
deceased by the hair, struck him live times 
on the neck, and, in tact, cut his head ncarh 
off. He saus he did not recognize or knoN\ 
the thief, 'riicre were none but women in 
the prisoner's itouse except himself and his 
young son, an itliot. 

We are of opinion that the prisoner's offence 
is not murder, inasmuch as it was committed 
in good faith in exercise of the right of private 
defence, and that, therefore, the case falls 
within the Exception 2 in Section 3c«o of 
the Indian Penal C'ode. 

We think that the act of the prisoner is 
not completely excused undet Section 103, ’ 


I because the prisoner inflicted more harm than 
it was necessary 10 inflict for the purpose of 
defence. The prisoner is therefore guilty 
of culpable homicide. 

There were houses at no great distance 
from that of the prisoner, the inhabitants of 
which did come up on hi.s oiucrv, though too 
late to save the deceased. 

But, con.sidering that the house-breaking 
took place at so late an hour of the night that 
the j)risoner might reasonably have appre- 
hended that hi.s own life must have been in 
danger if the deceased had got clear of the 
hole : that the prisoner had none but women 
with him in the house : that the dangerous 
weapon used wa.s one hastily caught up and 
not deliberately chosen ; and that the alarm 
and excitement proiluced bv his determina- 
tion to defend his house and his family to the 
very death might have, under all the circum- 
siantes, led aiu one to use gi eater violence 
than was absoluteI> ncce.ssarv for defence, 
we think a light seiueiice suflicieni. The 
prisoner has been some lime in jail, anti we 
.sentence him to four mcnihs' imprisonment, 
to be computed from the 4ih of this present 
month, the date of his sentence by the Ses- 
sions Court. 


'I'hc 30lh July i8bb. 

Pf esenl : 

'Fhc llun blr |. I‘. Nuiman and W: S. Seton- 
K.ur. Jud^^t 

Land Disputes Possession. 

Cnmmal J ui isdii fton. 

Reft r red under Section Att XXV, of 

/<V6/. and Cihular Order Xo. dated 
t $th July 

Sabhee Sing aiul others. 

tUttuie a Majfistratc can nas- any urdcr rcgardiniir 
{Ktssoihion of diAiputcft laiul, he must observe the forms 
prescrilicd by Section ^\iS, Code of Criminal Proci^urc. 

Wf. concur viilt the Scs'^ions ludgc. The 
Assistant Magistrate h.td no power to deal 
with the land at all. except under Section 
318 of the Code of C riminal Procedure, and 
he was hound to observe the forms pre- 
scribed hy that Section before he passed any 
order regarding possession of the land. That 
part of the Assistant Magistrate's order 
which gives {x>ssession of the land to the 
plaintiff, Odit Misr, is accordingly quashed# 
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The 30th July 1S66. 


The 6th Aujcust 1866. 
Pnfseni : 


ViAVi 


Present : 

I’he Hon’l»le |. P. Noinian arul \V. S St‘ton- 

K;ut. I 

I 

Imprisonment in default of fine) -Unlawful 
assembly. 

< 'ritninal jurisi^iiciion. 

Ke/irreti ttudet Sftfnn ov> 'h/ XXl\ 
tS 6 i, iitui i'tn in\n (>td<t X<». /A', dattd 
j ^ih y itlv /'SV) I*. 

rhonlinan 1 csv;\r\ 

/ 1// V 

S.ur.uii < ijlia and oihci 


riic ilou blc \V S. Seion-Karr ami Shuim 
bh(K»n;uh Pumlit. Judges. 

Cbarre (Effect of dismissal of)— Riot -Trespass 
- Appeal 

Criminal ) uriMliclion. 

Rf/erreii umirr A>*//o// ^ J,/ A\V/^ f>/* 

jS(}i. «/«*/ d.titii i 

Juh /»V6 

(^)necn :r/ <u\ .Morly Sheikh. 

A disinissiil liy nnv of a of not 

.1 mav Iw a bar to .I'x dial hv aitolhrr I'lunt <»n iho 
vamr charu»*. l«tt jt tl***''. not cxti'ml to otluM not 

tl«‘n iH'fon thf ( ourl wluth ot4U irMi thi* 

T lu* ilismivsal l>v tau* t‘*»iirl o> tin- i liaipr of rtot in* 
sdtutcil l*y thi' l*4»lut‘ i*. n«» Ikii to tin tnul l>v anoth»M* 
Court ot a ol (iitMinal ti(spH*.N uo.t itritcd by a 

thud attiioii(*h tin- two (hai^is ma\ •.tihstun* 

tialU n*l*'i to the sanu- oitunoun... 

I lu-n !•. n«i iiel>t ot apitcal Iu t.-uim* tlir iiitid tl non- 
liMK <*H in thn e '.rpaiatr i .im-s .itnoiini to more than a 
inoiith^ itniuihouuu nt . 


A SulKinlinat* Xtaoi’it rati* <<l t!u* I'lt't < la‘''» ha’, no 
power andt'i Si i tu»:i 4 S ot th«‘ i o<h’ ol I ntnirta] l*io- 
ffdutf to award aiiv ’.iM att i -rntt-ru <• <»» imju isonnirnt 
in default of pa\nu ut ot true tliaiM' weeks in the i.ise of 
fH’rsons eonvu'ted of h«‘to;r ineinUiM’s t*f an unlawful 
ivsemhly. 

^riiK piisdiiers in lids cmnc have been 
irieil Ireforc Mr. fitii)bU*, the Assibiani 
Magi^t^lllc of Sa>sc*t;ini, vested N\iiii the 
pON\ers of a Siibf>rdinai'‘ M t^t.sirate of ihe 
First CLiss, and eon mc ted oi bcin^^ members 
of an unlawful as'>embl\ under Section 143 
of the Indian 1 Vital Code, ami they were 
eatli .senumcetl to 6 inonlhs’ rtj^orous impri- 
sonment and a fine ot Kuf»ees j- ■ ot, in 
default, to suffei (> months' fui liter iigonJiis 
imprisonment. 

Mr. litre h, liie Se'.’.i jti.s jude;e <ji Shaha- 
bad. ha.s sent up this < a^e under J^cition 434 
r>f the Code of Criiiunai I’nrceduie m onler 
dial the ltxdjl> ot the proceeoiuj^s may be 
examined b\ dtis ( ourt. and lias pointed out 
that .Mr fiiibliie, as Subordinale M ij^istraie 
of die First Cla-', li ;d n<i power, under Ser.- 
tion 45 of the ( ode of Criminal IVocedure, 
10 award any {greater .«.eiitentc ot imprison- 
ment, in tiefauli of payment of the tine, Umu 
oiie-fourih of six monib.s, or a inondi and 
a half. 

We are of opinion thal die sememe is 
legal!) wrong on this gionnd, and we direct 
dial it be amended by substituting 0 "ortki 
iinprisonnieiu for 6 month.s. ’ in default of 
payment of die fine. 


; Wk rcgiet much that all I lie various cases 
refened to by the Sessions Judge had not 
been made o\ei for di.'-posal to one and the 
same tribunal, and we think the Magistrate 
somewhat to bkimo tor not having per- 
ceived the nainre fit ih».* lases, ‘and tor not 
having rcfeired diem to one and the same 
t tribunal in the inteie^ts of justice. Hut 
i we are unable to see our wa\ to au\ thing 
i beyond the tjuashing of the sentence passed 
I against Morl\ Sheikh tor riot, ?*/... 15 days' 
imprisonment. 

'I'hc toinplaiiil of riot having been dis- 
missed as against this person b) tlie Assistant 
Magistrate. Moriy .Slicikh is. we think, in 
all tail ness, rmiilcd to b(.‘ not again tried 
and couvicu-d ot not l»y any olltci < 'onrt. 
Hut the dismissal ot llir t,i.se as against him 
canuoi extend to the cases ot other persons 
not then b<*fore the \ssisianl Magistrate 
suc h persons h.i\ing finiher. it ap]iears, been 
separately acensed by I alib Khan. 'Fhe 
dismiss.d by one C ourt ot the charge of 
riot instituted by the Police can bc„* no reason 
wti) aricnher ( ’c>uri should not , on a separate 
charge insiiiuied bv a diird person, come 
to a difTercnt toiuiusion, c;veri diough llie 
two chaigv' liai preferred by die Police, 
and that preferred by dalib Khan may 
substantially refer to the same occurrences. 

The charge of cnrniua) trespass for which 
Moriy Sheikh was sentenced to 15 days’ im- 
prisonment afipears to tis to have been alto- 
gether a separate offence, and we do not sec 
that an appeal lay from this sentence, sim- 
ply because, in a different case, the accused 
had been senteticed to a further punishment 
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V#t VI* on two counts, the three sentences altogether 
amounting to more than one month. 

We do not think it would have been com- 
petent to the Sessions Judge to annul the 
sentences against Baser and Budai njcrely 
on the a|)[>cal of Morly, even if Morly had 
the right to an appeal. On the whole, as al- 
ready observed, the only order which we 
think ourselves empowered legally to make is 
that the conviction and sentence against 
Morly for riot, and for rwi only, be quashed. 

All the other sentences must stand good. 


'I'lic 6th August 1866. 

Present : 

The llon'ble W’. S. Selon-Karr and Shum- 
bhoonath Pundit, Jud^^es. 

Evidence (Police Reports). 

Oiminal jurisdiction. j 

Reference by Mr. IT, A /ns lie, Sess/on.s 
yudgf of Patna, under Section yjy, Ait 
XX l\ of ii96/, and (Urtular Order No. 
18, dated t$th July in the case of a 

conviction under Sections and 188 of 
the Indian Penal Code. 

(joveminenl 7'efsus Madun Dass. 

Pfiticr are ru>t cvitlfncf except ajijfainNt the 

reporting Police Ofticcr. 

Case . — 'riiK accused is a zemindar. He 
was called on to supply the place of an 
absconded chowkeedar ; he neglected to do 
so, and subsequently he evaded a summons 
at least, so the Police report. 'Phe De- 
puty Magistrate of Behar tinctl him Ks. 50. 

No evidence was taken except the Polite- 
reports, and conse<iucntly the conviction is 
bad. 

A copy of my letter to the l^epuiy Ma- 
gistrate is annexed with his explanation, 
which is not satisfactory. 

1 have repeatedly impressed ujK>n Deputy 
Magistrate Syud /ainooildeen Hosscin 
that Police repot is are not evidence except 
against llte reporting Police Officer, but 
I camK>t gel him to remember this. In fad, 
his explanation shows that he thinks Police 
rejjoris can l>e received as legal evidence. 

Under these circumstances, I send the 
CRRC up to the High Court, In the hope that 
he may pay more attention to their remarks 
he 1^ mine. 


Judgment of ike High Court , — We en- 
tirely concur with the Sessions Judge. The 
Police report is no evidence, and we hope 
the Deputy Magistrate will pay more atten- 
tion to the remarks on this head repeatedly 
conveyed to him by the Sessions Judge. 

The conviction is quashed, and the fine, 
if levied, is to be refunded. 


The I iih August 1866. 

Present : 

'I'he Hon’ble G. Campbell and W. Markby, 
Judges, 

Police — Evidence. 

(^)uecn versus Bheem Manjee and another. 
Committed by the Assistant Magistrate of 
Raneegunge, and tried by the Sessions 
Judge of Jtancoorah. on a charge of false 
ei'idence. 

'I'he Police are not at liberty to bind witnesse.s over 
to appear a month after date. 

Ketnarks on the insuflficiency of the evidence in this 
ra«.e to warrant a conviction. 

Thk prisoners, men of the aboriginal 
tribe of the Soiuhals, arc charged with false 
evidence in regard lo an accusation of 
ill-treatment made by them against certain 
Police DUicers. 

I’he ])risoncr Bheem was apprehended 
by the Police on a charge of dacoity, and 
search was made for projrcrtv of which he 
was supposed to be possessed. He was, 
according to the papers of the case, ap)pre- 
hended and .sent in on the i4lh March, but 
did not reach the Court of the Assistant 
Magistrate of Raneegungc till the I9lh ; and 
the delay of live days has not been explain- 
ed. On arrival he was sent to “ Hajut,” and 
the witnesses in the case did not appear for 
upwards of a month. It now turns out 
that the Police, instead of sending the wit- 
nesses in at once, had bound them over to 
appear on the i5lh April following — ^that 
is, a month later — a most extraordinary and 
unexampled proceeding, which is w'holly 
unexplained. The case came on before 
the Assistant Magistrate on the i6th April, 
and was eventually dismissed. The pri- 
soner Bheem had, however, at that time 
accused the Police of torturing him with 
a view to extort a confession and compel 
the delivery of the property ; and enquiry 
was made by the Assistant Magistrate 
re.speciing this latter charge. 

It then appeared that Bheem had certain- 
ly been brought on a cart, suffering from 
bruises, and apparently unable to walk ; 
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but that no notice had been taken at the | 
time of the circumstance. On heinf? $ent 
into “ Hajui/’ he had jorone into Hospital for 
treatment, and remaitted there four days. 
The evidence of the Native Doctor of the 
Hospital was taken, and though his evidence 
ij; not in such detail as it might have been, 
it seems to have fully MipiJorted iso far as 
it went) the story of Ilheem. i’he lV>cU>r 
said that the patient, when brought in, was 
suffering from conluMons. tiiat his shoulders 
and joints were swoUcn. and that he had pain 
in his whole body, and marks as of Mows of 
a slick on his back. Uc ad^K^l that the 

man said at the time that he iiad been tor- 
tured with pincers, and his joints had been 
pre.ssed The Sui>-Jn^pccior and miier Porue 
t.fflicers accused were then suiniiKmcd, aud 
the case was placed fut (:m|uirN in the 
hands of the District Supeiiniemlent of 
’dolice, who, after enijuiry. ctiaigcd liis subor- 
dinates with causing liuri lo exioii con- 
fession. iVc . under Section ; 3c 01 the Penal 
Code. Meantime, the prim. ij»al accnsevl, the 
Sub-In.spector iwho h.Vvi ioimerl) s»«rvr»l ni 
the Magi'^iratc: s iiUkc. .r[»pi!i d n> ihi* 
.MagiHiraic of Hancouiaii to haNe the case 
iramsfcrrc’d to bis own tile tr'*m ih.it ot the 
local Assistant Magislmi'.* • an i lie* M.iglv 
trate iranslerrcd it accordingly, 

K\entuall\, the Magisit.iu*. iiliei going 
into the case. expi\*ssc.*d Tne ( 'pinion that 
the charge was false. He said. * 'I’iie Nub- 
Inspector is a good, sen'-ible. (jiiict young 
man, who wms some few rnonilis an lingiish 
writer in my ottice, and enicred the Police 
a .short tiine since. He well connec!<‘d. 
and held in esteem by Ins neighboiif s, whde 
the accusers/' he went on i<» "aw *• wen* per- 
.‘ons of no char.icfor.” He thr.nujghh 
believed the de’ence. aii 1 disberf c^d tm* I 
prosecution.” H'* ;u <. < idmid'y di-mn.-ed j 
the charge, and c j iiniiut -* dn- .n * u n and 
witnesses for perjun. Hence the pre^-ent 
case. 

The Ses'sions Judge n\ Ikuicoorah ai; 1 
Assessors have con\i(ted the prisom iN. ain! 
the Sessions Judge ha> sentenced ^adi to 
4 years’ rigoions impmijnmcnt. I hc NuIj- 
Inspector and ihe Ponce f^fhcci.s and 
Cnowkcedars, formerly the accined. are noev 
the chief witnciises for the piesen: prc/secu- 
tion, I'liev wholly deny ihe alleged ill- 
irea»menl of Bheem. I’hcy scern to try 
parttaiiy to account for the marks on his 
body by saying that afier his a}»prch(‘n‘tion 
he made his e.^cape. being pursued, resi.sted, j 
and was captured by the use of some neecs- | 
sar/ violence. But if there be any truth ‘ 




in their stcry, the iniuriea Inflicted mutstt rn'fK. 
have been comparatively trivial. They $ay 
that Hheem. after his capture, walked along 
perfectly well, and was sent in not matertak- 
ly suffering. Phey admit that they made 
no report of the escape and re-capture now 
related. 'I hey suggc.st. as a probable hy- 
pothesis, that, on tiic way In, another ^rolice- 
man who went in charge of the prisoners 
pul them up lo a false diarge, and that, with 
that view, Hheem was brought in on a cart. 

Phe remaining evidence for the prosecution 
is that of three persons, residents of one of 
the several places in which Bhecm alleges 
that he was maltreated, who say that, If 
there had been such maltreatment, they must 
ha^e known of it. and they were aw*are of 
nothing of the kind, Phe Native Doctor 
gave eviilcnce substantially the same as 
that which he hail formerly given. 

In this case, we are decidedly of opinion 
that the evidence does not justify the con- 
\iciii>n of the prisoneis for false evidence. 

Wc think the story of the police suspicious 
in the \erv highest degree. 'Phe whole 
sioiy c»t tijt* I'scapc and the injuring of 
lUieem in re-capture was entirely suppressed 
till the accusation ol Ku'lnre was brought 
.i^ainsi them. Hut. even supposing it to 
be true, ii would in no way account for the 
injuries said lo have been received by Hheem. 
According to these wiinesst^s, Hheem started 
for Kaneegunge well and jierfcctiy able lo 
walk. 

< hi tlic otlu I side, it would appear that 
iie w.i^ biouglii in on a carl severely in- 
jured. i he real (juestion, then, i.s, which 
of these straies is tiin^ f Wa.s he really in 
that iiiinred state, or wa.s he .so well as the 
w iifjevM'S illege. and f»nly shamming injury in 
pijisnaijce oi a design to accu.se llic police? 

I he lia iner liypotiiesis scern.s to u.s by far 
iIk: most {ijobable. 'I'iierc <loes riol seem 
tf; be the .slightest reason for impugning 
the iru'h of the Native Doctor’s evidence ; 
and, if it i.s true, it .seems to sup{>ort the 
prisoner s .statement. What was the occasion 
of tiie live <la>.s’ delay in bringing Hheem? 

Why was nothing said of his state, or pre- 
tended sian*. w hen he came in f And above 
all. wiiat w.n* tiic object of the extraordinary 
delay caicscd by the police in |K>stponing 
for a month the time for the appearance 
of the w itnes»e.s ? The whole proceeding 
looks in every way like a design lo allow' 
lime for Hheem 's fiartial recovery before he 
reached the station of the Assi.stant Ma- 
gistrate, and for his complete recovery before 
he should be l>rought l>eforc that officer# f 

Or, 53# 
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In order to sift the case, the Magistrate 
might well have obtained evidence as to 
Bheem's state when on the way into the 
station. Wnere is the policeman who 
broiiglit him in the cart, and others who 
might have explained where he was and 
what Ills state was from the 14th to I9ih 
March, how and where the cart was pro- | 
cured, and where he was put on it r On 
all this part of the case there is no evidence 
whatever. That some policeman not be- 
fore the Court induced the prisoners to make 
a false charge, is a suggestion which is not 
supported by the least tittle of evidence, or 
by anything which could give it the least 
color of probability. 1‘hat Bhecin, a rude 
and simple Sonthal, should go through this 
elaborate acting, in view to a future false 
charge, is extremely improbable, and that 
hypothesis seems to be, in iriuh, conclusively 
negatived by the fad that no such charge 
wa.s brought forward at the time or for 
weeks afterwards. It was only in the 
course of his defence, taken after the long 
delay caused by the police, that llheem told 
the story of his maltreatment. 

On the whole case, we can see no ^uflicienl 
reason for believing that the story told by 
the prisoners under iriah and on which 
the charge of talse evidence was assigned 
against them, has been proved by any irust- 
worlViv evidence to be false. We think the 
prisoners arc entitled to an aciiuitial, ami, 
reversing the order of the Sessions Judge, 
v*e direct their release. 


rile 13th Augu^t 
Praen/ : 

'rhe llon’ble J, P. Noitnan and W. S. 
Seion-Kair, yt/dgfs. 

Dacoity— Ponishment (fine). 

Oueen nrrsus IJhoja and oiiiers. 

C&mmiitnl f*v the Assistiirtt t'ornffiissioner. 
and tried by the ftef^utv (\‘mm!s'sioti(r 
Sittgbhoom, on a thtitge o/dato h. I 

A fcontent'e of line only i<> illegal in a ca.nrof dacoity. 

KixktKtN women who accompanied a 
body of persons engaged in a robbery of 
grain (uni.er circumsiat ct s which iniuie it 
<tacoiiy\ in liopts of picking wo >o\i v gram, 
have been convicted by the Deputy Com- 
nn^^ioncl » f Singbhoom of dacoiiy. and 


sentenced to fines of 4 rupees each. The 
sentence is illegal, (because, under Section 
395, the sentence for dacoity must be of 
transportation for life, or of rigorous impri- 
sonment, with or without fine. If the 
Deputy Commissioner thought a very light 
sentence sulficient for this crime, he might 
have imposed a fine with a short imprison- 
ment of 14 days or a month. 

We rever.'^c the sentence as illegal. Wc 
do not thiijk it necessary to call on the 
I Deputy Commissioner to pass fresh sentences. 


The 13th August 1866. 

Present : 

The Hon’ble J. P. Norman and \V, S. 

Seton-Karr, Judges. 

Insanity— Procedure (by Magistrate). 

(^)ueen versus Dataram. 

Referred under Section -It/ XXV. oj 

jS6r, and Circular Order ^ dated i^th 

July iS6^. Xo. 18. 

Where an accused person was found after examina* 
tion be of unsound mind— HhCD that the Magistrate 
should not have proceeded to acquit the prisoner, and 
directed him to be kept in custody, but should have 
stayed futlher pri>ccedings. 

I his is a case which has been sent up to 
us by Mr. Alexander, the Session.s judge of 
Chittagong, under Section 434 of the Code 
of Criminal Procedure. 

It appears that the prisoner named 
Dataram was brought up before Mr. Wilson, 
the fMciating Joint .Magistrate of ('hiiia- 
gong, upon a charge of having attempted to 
commit .suicide, under Section 309 of the 
Indian Penal Code. 

1 he Magistrate caused the prisoner to be 
examined b) the Civil Surgeon, who re- 
potted that, at I lie time of the commi-siun of 
the act in question, he was of unsound mind, 
and incapable of knowing the nature ot his 
I act. and that he continued to be so at the 
time Oi the trial. 

'M.e J«’iiu Magistrate | roi ceded to acquit 
the pitioner, and oirecud that he should t'C 
kept ill cu>tody pending the orders of the 
Government. 

It is clear that this course is erroneoas, 
inasmuch as, under Section 388 of the Code 
of Criminal Procedure, the Magistrate was 
bound to stay all further proceedings in the 
case. 

We, therefore, quash the acquittal, and 
stay further proceedings. 
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The i3ih August 1866. 

Pfi sent : 

The Hon’J>le j. P. Norman anti \V. S. 

Seion-Karr, Judi^es, 

Compensation —Theft 

Criminal Juristliclion. 

Re/crence bv Mr. //. C, Suihtrland, 

dating Magis/taU 0/ Rath r gunge, undtr 

Section Act A A”/'. />/ iSbi. and 

Circular Order, dated i db 7aly iS6‘^, 

Mo. iS. 

Jalil Mun^hi 7'trsus Fariian Hosstin. 

Coinponsatu»n cannot l»»‘ awanit'd, tinder .Srecion jjti 
Code of Criminal Procedure, to a per^ton i harK<‘d with 
theft under Section 3S0 of the Penal f'ode. 

C<we. - This was a cast* of ihofi under 
Section 380 of the Penal Code, 

The Deputy Magisiraie in this case 
ordered a compensation of Rupees 25 to be 
paid 10 the accuseti under S<*ction 270 of 
the Procedure Code. 

The order of the Deputy Magistrate is 
clearly illegal, inasmuch as compensation can 
only be awarded under Section 27^, nf the 
Criminal Procedure Code in cases un lor 
Chapter XV. 

This was a case under Section 38' , the 
procedure for which is laid down in Chapters 
XII. and Xl\'. of the Code ot Ciimmal Pio- 
cedure. 

As the High ( ouri* have ruled that there 
is no appeal from an 

• Vide Sudder Dewannv order awarding com- 
pcns,.io„ under Sec- 
Vol. I., p. 2\’j. tion 27C’, I cannot in- 

terfere in the matter. 
Bui 1 think that the ortier should be 
quashed. 

Judgment 0/ the High Court. - W'e agree 
with the Magistrate. The order is illegal, 
and must be quashed. If the 25 rupees hare 
been paid to the accused, this must be re- 
funded. 


' Phe 10th August 1866. 

Present : 

^ riie Ilon ble |. P, Norman and \V, S. Seton- 
i Karr. Judges. 

Hurt -Abetment —Wrong conrictloiL 
( liminal jurisdiction. 

Rd'efred under AV-//V>/f ,/j^. Ad XXV. of 
tHbt, and Ciriuhir Order Ao, tS, dated 
r^th Juty iS6j. 

fJour (Jobiiulo rhakoor and another. 

('aM* ttf .1 man hfUK'h«‘<l dt»wn hy a blow lirhind the 
j i*ar, and th<*n hum; up to a tree wbrir hr wa» found 
I drad, in whirh the %ia]i;ivtrate convicted one of the 
i prlsonns of vohmiatily citusinii; hurt, and the other of 
ahrttinvf thr sanir. t unviciion quasheii «\ith a view to 
t'limmilmrnt ot thr pailir-* impluated before the Sen- 
sions. 

.Setan-Karr. /• -1 whole of the pro- 
ceedings of the Jf)inl Magistrate are cx- 
iremel\ un.salisfaciory and irregular. It is 
clear to me that < Jour ( iobindo and Radha 
'Fhakoor shonhl ne^cr have been convicted 
of hurl by the joint .Magistrate. 

If the evidence of the witness Wuzeer 
and of the boy .\ralya is to be believed, 
(iour (robindo >irnck the deceased, Dil 
Mahomed, a blow or slap which knocked 
him down, and then (iour (lobindo and 
rnbers of the l ltakoors, 7vithout etufutry as 
to ivhether he was dtad or noi^ in basic bung 
him up to a tree, ^>0 as to make it ajipear that 
he had committed .suicide. If Oour (iobindo 
actually killed Dil Mahomed with one blow, 
and then, with others, hung him up to a tree, 
fjrour ffoirindo himself would be liable to he 
indicletl under Section 304 (latter portion; 
or 325 of the Penal ( ode; and the other 
Phiikoors, who assisted him to hang up the 
corpse, would be liable to be indicted unrler 
Section 2 >1 or ig3 for “causing evidence to 
disappear arnl “ fabricating evidence.” 

If, however, the detea.scd was not actually 
killed by the blow, but was killed by the 
suspension, then (ir>ur (iobindo himself, and 
aKo all the other I hakoors who look part 
in banging him up to the tiee, would be 
clearly liable to a charge of culpable homi- 
cide amounting to murder ; for, without 
having ascertained that he waa actually dead, 
and, under the impression that be was only 
stunned, they must have done the act with 
the intention of causing death, or bodily 
injury likely to cause death, and without the 
exceptions provided by ^thc law ; or they 
might have been committed for culpable 
homicide not amounting to murder. 

The witness Wuzeer docs not positively 
say that the deceased died at once when he 
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There is nothing to shew that Dil Ma* 
homed was dead when his body was sus- 
pended to the tree. The witnesses do not 
that the single blow from Gour CJobindo i say so, and probably could not have said so 
killed Dil Mahomed at once, and that he was if "the Magistrate had asked the question, 
already dead when he was hung up ; or whe- In speaking of the hanging up of the body, 
thcr they thought that lijs death was caused i they use a term which the Magistrate has 
, by his being hung up when he was yet alive, translated “ corpse. ” If the Magistrate had 
()f course, the difference in the view which put the question to the Civil Surgeon, he 
a Court might take of the facts would great- would probably have been informed that it 
ly affect the verdict and the punishment, is most unlikely that the deceased should 
and as to this 1 give no opinion. In any have been killed outright by the blow on 
view of the case, the accused, who are shewn : the ear, and was actually dead when sus- 
to have taken pari in the transaction, should , pended, though he may have been insensible, 
have been committed to the Sessions either Firs/, then, assuming that Dil Mahomed 
under Sections 304 and 325 ami Sections was nol killed by the hhuv. The Thakoors 
201 and 193, or else under Sections 302 and appear to have come out in a body with the 
304 ; and it is clear that, if Wuzeer and the apparent object of attacking or getting up a 
boy were properly examined and cross-cx- , (piarrel with llic decca‘'cd. (Jour Gobindo 
amined, and if the Sessions Judge and knocked him down, and then all, without 
Assessors could rely on their evidence, a waiting to see whether he was alive or dead, 
conviction might ensue iirnlcr some one or hung him up on a tree, and thereby killed 
other of the above Sections, even though him. They should all have been put on 
the body was so decomposed that the Medi- their trial for murder. Ii seems to me that 
cal Officer could nol ascertain the cause of , a Juiv or Judge, on the facts, might fairly 
death. ! presume that they intended to do what they 


in# fell back with a gargling sound, and it would 
be for a Judge and Assessors to say whe- 
ther, on the evidence, they were satisfied 


We ought to quasli the proceedings and 
sentences against (lOur (iobindo and Uadha 
Thakoor, and the Magisiralc should take up 
the case himself, with a view to a committal 
of the two accused, and of any other persons 
implicated in the affair with reference to the 
above. 

Norman, y. -The prisoner (lour Gobindo 
Thakoor has been convicted, by the Joint 
Magistrate of Mymensing, of voluntarily 
causing hurt to one Dil Mahomed, ami sen- 
tenced to one month's rigorous imprisonment ; 
and Radha Thakoor, for abetting the same, to 
14 days' rigorous imprisonment. 

According to the evidence of two eye wit- 
nesses, whose testimony the Joint Magistrate 
thinks reliable, Dil Mahomed was returning 
from the house of one Osman Mir Talook- 
dar when he was met by the prisoner Gour 
Gobindo and other members of the family 
(Thakoors) who had been called by the pii- 
loncr Radha Thakoor. Dil Mahomet! nratle 
some observation as to their encroaching on 
bis land, and threatened to complain. (»our 
Gobindo struck him on the left ear, and he 
fell down. Upon this, all rhe Thakoors pre- 
sent, including the pri.soners. took up his 
l^y. and hung It on a tree, where it was 
ibond dead a few hours afterwards. The 
case was reported at the Thannah apparently 
on the same day^ Wcdnc,sdav. the 2nd of 
llrlaj*. 


actually did, rv'e., to kill him. I may observe 
that iho evidence docs nol shew that the 
'I'hakoors endeavoured to revive the de- 
ceascil, or that their conduct was that of men 
who, having found that (lOiir Gobindo had 
accidentally killed Dil Mahomed, full of 
regret and alarm, luing up the body wdth 
the object mrrclv of saving their comrade 
by [)rodiuing a f.dse impression as to the 
cause of hi^ death. 

Suppose, sf<iaii/iv. that the 'I'hakoors had 
no intention of kihing the deceased, but, 
finding him irn'Cnsilde. without enquiry whe- 
ther he w.is dead or alive, or giving him time 
to recover, under an impression that he w^as 
dead, lumg him to the tree, and then by killed 
him. It aptjcars to me that they might all 
have been put on their trial, under Section 
304, for culpable homicide not amounting to 
munler. 

1 think a Jury might f.air 1 y presume 
ag.ain;.: them that they must have knowm 
that they were iiktiy by /ha! act to cause 
iiea/h. They did ucjI know, they could not 
know, and thus took no pains to ascertain, 
whether Dil Mahomed was dead, and they 
must have known that it was possible that 
some spark of life still remained. If they 
really and h'^rtd /tde d:d enquire, and, after 
examination, beheved him to l>e dead when 
he w*as not dead, and killed him by hanging 
him, it is clear that all the party might be 
convicted under the 33Sih Section. The 
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hanging him up was at the least a rash act, 
and wholly inexcusable. 

£asr(y. supposing that ihc blow on the 
car of Mahomed killed him on the sp<g, 
1 think it certain that the ('ivil Surgeon 
would have said, if ivsked, ihai a blow cap- 
able of causing ihe instaiuaneoiis death of 
an ordinary man must have been a very 
violent one. 'Fo strike such a blow in such 
a place is a violent ami rash act ; it caused 
such hurt as cndangerf<l un fact, it destroy- 
ed) the life of I)j 1 Mahomed ; atid the striker, 
Gour Goliindo, inigiii. in my ojhnion, have 
been committed for iiial either umi<‘r {Sec- 
tion 325 or iiiideT the 33Sih S'vClion. if lie 
did not intend to cau>e uiievous hurt : and 
in tins last supp(>scd case, ail the other 'Fha- 
koors. in lennoving the b<Hi\ trom the place 
where it had fallen when struck do\Mi by 
Gour (jobindo, and lianging it on the tree, ap- 
pear to rne to have caused tlie (iisa{)pearajue 
of evidence of the offence cointniiled b\ Gour 
Ciol)incio, and might liave i>ecMi commiilcd 
under Section 201 for vausing tlie disappear- 
ance of evidence, or Section 103 for fabri- 
cating false evidence. 

The Joint ^lagistr.ite would have <lone 
well to restrain the llights of his imagina- 
tion, and (bsj)ose (d the ca.se- simply on the 
evidence before film. 


hurt or criminal forct* h whollf cnoucoiii ; Mft 
and the sentence ctf one month s imprisoa« \ 
meni on (lOur GobindOi imd fourteen dgys^ 
itnprisonmem on Radha, arc sttuply and 
utterly absuol a punitshment for the 
offence. 

We quash the conviction, and direct that 
the case btr again taken up before the Ma* 
gistratc of the District, who will enquire 
whether all the Thakoors present 
not to be cumnuiicd for trial on any or all 
of the chiiigt‘s to whu h I have called at- 
tention. If there is a <iithculty in ancertain* 
ing the fails, the accused may be convicted 
on aliernadvc charges under Section 72. 

The Magisoaie will, no doubt, enijuire 
whethei the deica cd really was, on the 
morning in quesiioii, at the house of (Hman 
Mir, and whether, when he loti, ho was in 
good health and in bis right sonsos. 


I hc 25111 August i86h. 

Present : 

The llon’ble F. IJ. Kemp and W. Mark!))', 

yudi^es. 


He says. 'J'lie post mortem e.xaminalion 
“ give.s no clue (o the ( ause of death, and 
“ the evidence does not eiihei. Any number 
“ of surmises might be liazarded. The 
“ accu.sed c.innoi l>e held to have caused the 
“ death ot the deceased.*' 

Now, if tlte Joint Magistrate had let 
surmises alone, he wiuild iiave had no dilfit iil- 
ty in coming t(i the conclusion dial if a man 
is knocked dovvn by a blow behiml the ear. is 
then hung, and found dead upon the tree, 
that he died eiiijcr from the blow or the 
hanging. It woiilii be a very seiions matter 
if an offender were to be allowed t(; escape 
because a if’o crit cai Jr int Magistrate can- 
not determines at vvh ti precise poii.t in llm 
COursie of :t seiies of acts ot virdenie, rath 
capable of producing death, an untortiinale 
man expiied under the i.ands of t’nosc who 
were jll-n.sing him. 'Fhe Jrum Magistrate 
should not have indulged m * any number 
of surmises ’ as to the cause from which 
death may have resulted, when there are 
obvious causes detailed in evidence to which 
Ihc effects fournl to exist are referable, and 
from which they woul<i have re;u!ied in the 
ordinary course of nature. 

The Joint Magistrate's view of the law, 
that the offence, f provide |$ one of causing 


Murder ( by consent ) -Evidence. 

(,)ucen vffsus .\mtnlo Rurnagitt. 

Com m it it (i hy the .Mai^i^tf atey and tried by the 

Sessions fud^e of finest Purdtra/ff on a 

charge 0/ murder. 

In a <•*»*«<' •*! fiiurUri hv runsi nl III- 1 t» that eviUenre 
of ronvn?. wliirh would l.f i«’nt in u eivil tran«- 
ir i**! ho ripi.illv ‘•tiltirirnt in CM'tilpatton of g 
priMuiiM \ 

In this case the fuisoner ha^ been convicted, 
on his cAvn conb;ssion, of the murder of his 
wife, anil has b( en scmenccd to death. It 
appears that he is 26 years of age, and that 
she. at the time of her death, was about 20 : 
and iliat four nirmibs before the event occur- 
red, which is the ‘'Ubjeti of the present en* 
quiry, they lost th( jr only chiM, a f)OV of 5 
years oi<l. Jioth the prisoner and his wife 
bore a good character : they were not in want 
of money, and there was no dispute between 
them. 

The prisoner has ne^ver attempted to con- 
ceal his guilt, or to defend himself in 
any way from the cliargc of murder. 

The story he tells us is that, being over- | 
whelmed with grief for the Joss of ’ 
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child, he and his wife had determined to kill 
themselves ; that for some weeks they wander- 
ed about the country, and that, on one occa- 
sion, he expressed his determination to kill 
himself, when his wife bejit^i^ed of him to kill 
her also, as she could not summon up courage 
to do it hcfself. He says that he then tested 
her sincerity hy striking at her thiee times 
with an axe, but purpo<ely missing her, and 
that as she never flinched, he was convinced she 
was sincere. Nevertheless, he determined not 
to kill her or himself then, and returned to the 
village from which he set out, to the hoii'C of 
one Nuffer, a wlieelw right, at whose hoiKe 
Kanto the prisoner’s brother was also resi»li ’‘g. 
The prisoner himself, being a uheeUvriglii, 
woiked for Nuffer; and he says that, after 
being there 4 or 5 days, he atul his wi’c saw a 
child so like the one they ha I lost, that they 
both began 10 weep, and that they then again 
resolved to commit suici<le. lie as.cits that 
the wife repeated her request that he should 
kill her befote killing himself, and he says tliat 
he accordingly did so by sinking her three 
blows with an adze. Auer having done this, 
however, he did not ])ioceed to kill him- 
self, but called his brother who to<»k the adze 
from him, and he made no subsequent attempt 
on his life, but requested that the Police 
might bo sent for. d’h s was d )ne. and the 
prisoner was taken before the M igi>iraic, 
where he made a full confession, and expressed 
his desire to be hanged, in which doirc he 
has ever since persisted. 

The prisoner, on his trial, made substan- 
tially the same slatement as he did befoic the i 
Magistrate. 'Phe Sessions Judge thinks that 
there is a discrepancy between the si.aic- 
ments, because before the Magistrate the pri- | 
soner staled that his wife was asleep, w hereas j 
the statement at the trial would lead to the 
inference that she was awake when he 
killed her ; but all he said before the Magis- 
trate was that his wife and others were, 
on the night in quesaon. sleeping ouisiile the 
house, but he does not say that his wife was 
asleep at the time he killed her. 

Three witnesses w ere calleil by the Sessions 
Judge — Nuffer, in whose house the prisoner 
and his wife were staying ; Kanto, the prisoner’s 
brother ; and the Gltaiwal who was sent for. 
Their evidence throws but little light on the 
matter, but there is in it this discrepancy, that 
the Ghaiwal says that when he had seen the 
prisoner, he was always grieving, whereas 
Nuffer says that he had never seen either the 
i^isoncr or his w ife lamenting or in gr;ef. , 
These w'itnc‘'St^s express their opinion, from ‘ 
the position in which the lK>dy was found, that 
Hit woman must have been killed in her sleep. 


We do not think the prisoner’s story so 
improbable as that we are entitled to reject 
it. We are at a loss to account for his con- 
duct in any other way than that he was 
acting under some violent emotion such as 
he describes. The only doubt in our mind 
arises from his having aroused his brother, 
after having killed his wife, without attempt- 
ing hi.s own life. But though his courage 
failed him at that moment, he never seems 
to have really changed his mind as to his 
desire to die, having ever since testified 
anxiety that he should be convicted and 
hanged. 

Blit alihonuh the prisoner's story be true, 
sidl he is guilty of murder, unless he can be 
brought w'iihiii ilie provisions of Exception 
5 to Section 300 of the Indian Penal Code, 
which jirovidcs that “ culpable homicide is 
not inurilcr when the person whose death 
is caused, being above the age of 18 years, 
suffers death or takes the risk of death with 
his own consent." 

'Phe Ses'ijons Judge was of opinion that 
this Section did not apply, because he was of 
opinion that the woman was killed whilst 
she was asleep. 

But, admitting this to be so, still the 
qiiest.on arises w’hciher the prisoner had not 
reasonable grounds for believing that the 
woman was s i 11 a consenting parly to her 
death. Assuming, as we do, that the prisoner’s 
.story is true, whai possible rea.son could he 
have for thinking that she had abandoned 
the intention vhich she bad once so clearly 
enicnained, and bad so long preserved, 
even if ii were not repeated at the very 
lime he struck her } If this had been a 
civil transaction, there would have been ample 
evidence of consent, and it can hardly be 
said that evidence which would be sufficient 
in a civil transaction is insufficient in excul- 
pation of a prisoner’s guilt. 

We are of opinion, therefore, that there is 
sufficient evidence that the deceased suffered 
death with her own consent, to entitle the 
prisoner to the benefit of this Exception. 
Still, the prisoner is undoubtedly guilty of 
culpable homicide, and it remains to consider 
what punishment ought to be inflicted upon 
him under Section 304 ; and, taking all the 
circumstances of the case into consideration, 
we think a sentence of 1 5 years' transporta- 
tion a proper punishment* 

We. therefore, annul the conviction and 
sentence pa^sed upon the prisoner, and in 
lieu thereof convict him of culpable homi- 
cide not amounting to murder, and order him 
10 be uansported for 1 5 years. 
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The 27ih August 1866, 

Presefti : 

The Hon'ble J. V. Norman and VV. S. Seion- 
Karr» 

Maintenaiice (of wife). 


i of punishment to be inflicied on the party WL mC 
I comma ing the injury, I'he measure of 
punishment should be proiioriioned to the 
’ greater or less atrocity of ilie crime, to the 
conduct of the t timinaf, and to the defenceless 
; and unprotected s’ ate ot the injured female, 
julu'ther iliat teinale were a low native or a 


Criminal furisdiciion. 1 Kuiopoan. 

I MoTcoxer, 1 am not sure as to the girFs 
Referred under Seition ^^^4 0/ the Criminal , pro-’xects in liv* not being injured. 

Code of Prondure, and Circular Order ' The appeal is reje<.tcd. 

-Vi?. 18. daUd the i^th July t86j. 


Mussamul jesinut j 

Tarsus j 

Shoojaut Ali. 

The in«ibility «>f a husl»an<] aral wift ici aytcc t<» l'v< 
tojjcther is no for tUt rrcini; a soparati* mam- 

tenance to the wife. i 

\Vk concur wiiit the Sessions judge, ami 
quash the proceedings, riieic is no e\i<lence ■ 
of habitual cn.eliv. .uul none whattver that 
the husband is unwilling to support his \MtV. 
The husband hitnsell. on the c<mtrar\. ex- 
pressly .says th.ii he is willing to suopori the 
applicant, l)Ui that she went olT to her 
mother. 'The Magistrau-’- hmliug nu-iely 
amounts to tlu- existeiue of a disagiee’.nent 
between the husbaml ami wile lie says 
they cannot agu-e to live together, but this is 
no ground for decreeing to th(‘ w :fe a sc|»araie 
maintenance. The onlc r for nuiiuieuaiu e is 
annulled. 


'I'ne J/ih August i86h. 

Pr esenl . ; 

T he Hon'hle W. S. .*^t*ton Karr, 

Rape— Punishment. 

Queen r erstes jhamah Nosh\o. 

Commilted ly the ( afirti^ Mar^i /r a/c, and 
tried by I he Sessifats Judye of hunyfon, 
on a (hary^e of i ope. 

The measure of [runishtnt nt in u f>\ ra| v •«h<<ul<i 
not depend on llir I'f viiuin <.f ihe | ;irrv mjurt a, 

but on the jjrratrt or »« •>». airoi \t\ <»f tu r nm* , ♦!»' ro:i- 
duct of the criminal, and tin- dtftnccle^s ar.<i unj.to- 
treted itate of the injured fcu.alc. 

From the direct evidence, and from (he 
medical evidence, this appears, as ihc Judge 
says, to be a clear case of rauc. 

I sec no reason 10 interfere xiith the sen- 
tence ; but I cannot concur with the Judge's 
remarks that the social position of the patty ! 
injured ought to guide a Court to the measure ‘ 


I hc 2 7iii August i8bh. 

P/ rsent : 

The llun'blc (». I.och and I.. S. Jackson, 

Judya, 

Mischief. 

Miscellaneous C'ase. 

Karri fhd.iin Singh, Pelt/toner. 

I autlioiitv vrKi«Al jn th« ( ilininal Ctrurl of 
punishmy |M »v*ns !< i a»|s nf i^ one which 

rmj‘{ Ih istrtl-vid witli anti it rnu»t (h* 

vt,MN ilrai, Iwioir i tt,v.ti.»n, that the* arciistd han 
l»i* u.:!tl sxiil'di tin mraikin|4 td Sd-rtlon 435 r>f 

llu‘ IN nai ('ode 

Auik an aticniive cousiileration of this 
case, wc .11 c ot opinion that no sunicienl 
rcaM»n h.is been shown lor disturbing the 
pioceetlings ot iht* M.ig sitaie .s C'ourt on the 
giound of Cl rot in l.iw 

'The c^'nivitiion h.is l»een atiinned by the 
Sess’ons judge upon coi;siilt;taiion.s .somewhat 
diflerent from those which inlluenccd the 
Joint Mag.sir.iie. and. imh’ed, upon a different 
view of the case. 

We are not prepared to say that we should 
have drawn the same infereiues froiii the 
I'ideme ih,ii ha\e been drawn below, nor 
have the yioceedings been altogether unsaiis- 
n.ciorx Kill thev do i.ot, in otir opinion, 
cxhjSit ;\u\ such legal delect that we should 
be bouno to ^vi ihem nsnie. 

rile author ii\ vested in the Criminal Court 
of piini-hme ])ersons for ai is of *' mischief " 

IS file wjjt.j must he exeicis<‘d widi great 
can i'>n, an i it must be very clear, before 
ef>n\.i iif»n, ihai ihe accused has brought him- 
M-lf within ihe true meaning of the 425111 
Sect on o: die iVnal (ode, othiiwise ihi.s 
pro vi:, ,011 of die law will be frequently 
re.sorud to as a trenchant mode of deciding 
di>T>mcd civil (jnesiioics of right. 

'This offence involves the intent to cause, or 
:he knowledge of (he IiI>elibood of causing, 
wrongful loss. Wrongful loss (Section 23, 
Indian Penal Code) is ‘‘ die loss, by unlawful 
means, of ]>ropcrt\ to which the person losing 
it h legally eniiiled." I 
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The question is whether the act done by 
the petitioner (the levelling, partial filling 
up, and cultivating of a water-course over his 
lands which conveyed water to the lands of 
the prosecutor) came within this definition. 
If it did, then it was a species of mischief to 
which llie law (Section 430) assigns a 
specially severe punishment. 

It is e.xplained in Section 425 (Explana- 
tion 2) that the act constituting mischief may 
be one which affects the property of the 
person who commits it. 

And it is evident that “ means ’* in them- 
selves lawful may be “ unlawful,'' because of 
their tendency to injure others, i’hus, the 
act of rendering this channel-bed fit for 


against them. No doubt, they are civilly re- 
sponsible for the act of their servant, even i 
done without their express authority. But 
master is not criminally responsible for the 
wTongful act of the servant, unless he car, 
be shewn to have expressly authorized sucl 
act. 


The 27th August 1866. 

Present : 

The Hon’ble W. S. Seton-Karr, Judge, 

Nikah Marriage— Sections 494 and 495, Pena 
Code. 

Queen versus J udoo Mussulmanee and Beedh^ 


Bewah. 

bearing crop.s would be unlawful if, in order ‘ Committed hy the Magistrate, and tried by th 
to the doing so, the bed was filled up or j Officiating Sessions Judge 0/ Nuddea, on c 
raised in such a manner as the petitioner ! charge of bigamy. 

knew would obstruct the flow of water to the j A NiWah mamax-e falls within the purview of Sectiom 
prosecutor's land-- if the petitioner knew or • 495 <>f the I’enal Code. 


believed that the firo.secutor was entitled to 
have the water flow' in that manner. 

It cannot he denied tliere was some 
evidence of that knowlcilge, and we are by 
no means satisfied (if w'e may express an 


1 HAVK sent for the papers, anti have reac 
all the evidence on account of the coinparativ 
novelty and singularity of tlii.s case. 

Of the facts lliere can be no question, anc 
they are rightly explained by the Session. 


opinion at all upon the facts) that the act j Judge, and were within the ])rovince of th 


)ur\ . It is clear that Beedliv and Judoo. pre 
ientling to be mother and daughter, belwee 
them deliberately and deceitiully led Sha 
, bal Sheik into a marriage w'ith Jiuloo in th 
lifc-lime of the complainant Hyder Sheik 
i whose house they left during his temporar 
absence. 'I'lie marriage with Shabal was t 
Nikah, ‘ but ihisdoes not appeartome to tak 
the offence out of the purview of Section; 
j 494 and 495 of the Penal Code. The As 
The Hon ble J. P. Norman and \V. S. Seton - 1 'yho'seem to he intellifrent Mahome 

‘ Karr Judges I gentlemen, cleaily <lul not think so; an 

4. it ' tx i N ikah certainly a])j)f ars to me to fall w iihi 

Master (Liability of). i Jefiniiion of those Sections. The framer 

C.riminal Jurisdiction. | of the Code could scarcely have intended t 

Pe/erred under Section 4:^4 0/ the Code c/j prevent second marriages by ihe wife durin 
Criminal Procedure, and Circular Order j the life-time of the husband, and to punis 
No. dated rj/h Juty 

Suffer Allv Khan 


complained of was not ilone matd fide with 
the intention of infringing upon such rights. 

Wc do not, therefore, think it is a case in 
which the Court is called upon to disturb 
either conviction or sentence, and wc reject 
the application. 

J'hc 27th August i866. 

Prtsent : 

Norman 
Karr, Judges. 


versus 

Golam llidcr Khan, Newaz AH Khan, and 
Beedvokee Domnec. 

A master In not criminally rosrxmsible fur the wrong- 


jicrsons who concc.ded the fact of the fir 
! marriage, while at the same lime they left 
! loophole to persons against whom such fact 
j were cstabli^hed, by allow ing them to urg 
! that the second marriage was only a Nikal 
j and was no marriage at all. A Nikah is 
, well-known and a well-established form c 


fill act of n nervant, unies» he can h« shown to ha\'v ; marriage with the Mahomedans. 

The conviction must be quashed. I'here | appeal, but it seems to have been consider© 
^pears to be no evidence that the accused j by the Sessions Judge and also by tb 
Golam Hyder All and Newas A!i actually j Assessors : and 1 see no reason to think tba 
gave an order to the third defendant to com- * the conviction is not perfectly legal. Tb 
ealt the damage complained of. The state - 1 sentences arc not too sei*erc. 
ment of the third defendant i« not evidence ‘ The appeals are rejected. 
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The J7th August 1866. 

Present : 

The Hon'ble Sir Barnes Peacock, AV., 
yustuft and the Hon'ble L. S. Jackson, 
judge. 

Land Disputes— Procedure. 

Petition against an order 0/ the Officiating 
Magistrate of Purneah. dated the tith 
April 1866. 

Atnrilhnath Jha, Petitionei, 
versus 

Ahmed Reza and Enayel Hosi>ein, 
Opposite Party. 

Messrs. G, C. Paul and IT. A’. Peiuotk and 
Bah&o Taruckuath St in tor Petitioner. 

Messrs. R. T. /)o \ne amt C. Gregory lor 
Ahmed Reza. 

Mr. R. T. .Ulan tor Kna>cl iloNM;in. 

In a case of disputed possession of land imdcr Sertitin 
318, Code of ('riminal Frinrcdnrf Hti.i* that the 
Majo-strate was wroni; in not rfuMtlniu a suHu it iii pjo- 
ceedinp showinj^ the grounds upon whi<h he was 
satisfied that the dispute was one itkely to lead t** a 
breach of the peace; and that, if the paitie-, c<mHi-ntrd 
to waive that point by tonsentinj^ lo ott ii»to tlic wlmu- 
question, the Mafji'ttate was wionc i»‘ taking; the title 
of one person as ft mu foit *' evideiut of his no.ssi ssion, 
and throwinji the ouks on the otliei, and pretludin^ that 
other from provin;;' his title. 

Peaioik, C. J. --I1 appears lo me that 
there is error in law in the Magisiraie’.^ 
proceedings in this case, and that the Ala- 
giatrate's orders ought to be quashed. 

Section 318 or the Code 0!' Criminal Pro- j 
cedure says : Whenever the Magistrate | 

of the District, or other ( )trjcer exercising i 
the powers of a Magistrate, .shail ho sa- j 
** tished that a dispute, likely to induce a 
“ breach of the peace, exists coru erning | 
“ any land, premises, water, fisheries, crops, ■, 
“ or other proiluee of lanil. within the limits ' 
of his juri.sdiciion, ho .shall record a pro- . 
ceeding stating tire ground.^ of hi.s being ■ 
** so satisfied.'* | 

Now, the Magistrate in this case a])f»ears i 
to me not lo have .stated any sutheieni 
ground for his being saii>ried that a dis- \ 
putc concerning land existed which was 
likely to produce a breach of the peace. It 
appears that four persons (Koonjlai Sing, 
#bo was an under-farmer, Brijolali Sing, who 
.was alleged to be a fanner, and two others) 
had made complaints against Amrithnath 
Iba. The Magistrate recorded the follow- 
mg proceeding 

** Ail these caaes came before me on the 
appearance of both parties. It appeared 
f* that between Syed Ahmed Km and Syti 


j Enayet Hossdn of the first part, and Am* 
j ritlmath Jha, owner of milik, of Uic second 
j “ part, a dispute regarding mM proprietor* 
! ship and milik is going on, and both par* 
j •• ties are instigating their dependants in 
' “ order to harass each other, and there is no 
! “ reason to hone for any cessation or disoon* 

I ** tinuance of the disputes and affrays from a 
I “ mere eni|uiry into the cases above men- 
! “ tinned. ’’ 

i The Magistrate does not stale why he 
I was satisfied that this dispute regarding 
: the land was likely to proiluce a breach of 
I the peace. Now, what was the dispute 
I with Amrithnath jha.^ In all probability 
I Amrithnath jha was claiming to receive the 
rents from the ryots who were the persons 
in possession of the land, and the under* 

; fanneis or tanners inaile a similar claim. 

: riie Magistrate gcH‘s on : — 

“ It appeared expedient lo strike off the 
“ tiles ail these petty cases, and to set up 
*' ami decide a ca.se between ihc real dis* 
“puling panics urulcr .'section 318 in 
“outer that the actual subject of dispute 
“ may be at once put an end lo, and llus 
“ agents <if both parties aj>provod of this 
“ proposiiion ; tbeietore it i.s ordered that the 
“ ca.se s he .strut k oft the lile, and the orl* 
“ ginal proceedings he considered as the 
“ basis of the case under Section 318; and, 
“ inasmuch as both parties are present, it 
“ is not considered neccbsary lo issue a 
“ summons, but their signaiurc.s are taken.’* 

Now', su[>posing the agent s assent would 
sufticiently get rid of the objection founded 
on the Magistrate'.s omission lo record a 
proper prot ceiling, what did the parties 
ica)l> consent to ' 'rhey consented (in order 
to j»ut an end to the disputes) to proceedinga 
Iwiiig taken under Sccdon 31H. The Magia* 
irate having passed an order for proceeding 
under that Seuion, Arariihnaih jha merely 
declared by his signature that he was present 
in C'oufl and aware of the notice which the 
Magistrate had issued, and therefore no fur- 
ther summons would 1)C necessary. The cane 
might therefore proceed as if Amrithnath 
jha had been summonerl. This took place 
on the 2f).h I’c-bruary. 

Then Amrithnath Jha was made the first 
party, and Ahrncd Reza the second party. 
No reason was given at the time why 
Amrithnath Jha should be made first party, 
and Ahmed Reza the second party ; nor was 
any order to that effect then made or consented 
10 by the parties. But the Magistrate, when 
he gave his final decision, explained bis 
reasons for making Amritl.nath jha the fksl 
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** documents, 1 lay down the two following the subj vet-matter in dispute, and then, with- 
** issues as those to be enquired into : out reference to any question of title, have 

“ /jA — W hat is the land in dispute, e., in determined which party was in possession of 
“ what ])lace is it situated, and what are its it. Instead of doing that, the Magistrate, 
boundaries ? having precluded Ainrithnath Jha from 

“jW. VV^ho is at present in actual |)Os- proving his title, proceeds to use matter of 
session of the disputed land ? ” title as presumptive evidence of possession, 

It appears that the Magistrate never tried and upon that evidence throws upon Amrilh- 
ihe first issue. He called upon Ainrithnath nath Jha the ot/us of proof. He says: — 

Jha to put in the boundaries of what he “ The second party, Syed Ahmed Reza and 
claimed, but did not call on Ahmed Keza to “ Enaycl Hossein, are the recorded proprie- 
put in the boundaries of the land which he “ tors of the revenue-paying estate of Soorja- 
claimed ; or, if he did call on Ahmed Keza to •* pore. .The legal presumi>tion, therefore, is 
do so, Ahmed Keza never pul in the bound- “ that they are in actual possession of that 
iiries of the land which he claimed. Had he “estate. If any one disputes this fact, the 
done so, it mij^hl have appeared that what “ onus probatuii lies on him. Amrilhnalh 
he was claimin^^ was jiart of Kantec. “ Jha disputes the possession of the zemin- 

In any case, the Magistrate has not .settled “ dars as regards the estates mentioned in his 
what are the lands out of which the dispute “ statement. To pm a stop to much violence 
has arisen which led him to believe that ** and di.scord, I instituted the case under 
there would be a breach of the peace. , “ Section 318, and, .seeing that the onus 

'I’he second issue laid down by tlie “ probatuii lay on Amrilhnalh Jha, I made 
Magistrate was, “Who is at present “ him the first party. The proofs he offers of 
in actual possession of the di.sputed “ actual present pos.session are worthless. He 
land Now, the ryots were probaldy the “ brings forward several ryots who produce 

f persons in actual possession of the di.spiuted “ veiy siisi>iciously correct pollahs and receipts 
and. Probably what was meant was which ' for the pre.senl aiul a few' preceding years : 
of the parties is in recci]>i of the rents from “ but whose eviilence is confustd and con- 
the person in actual possession. •* tiadictoiy in some instances, proved false. 

Now, title-deeds showing that Amrilhnalh ’* altogether unsatisfactory. It is clear 

Jha was emillcd to hold" lakhcraj laml in “ ^^'^t the lir.st party is one of those unscru* 

Soorjaporc would not prove what lands weie ‘‘ pulo^i^^ who at the time of the re.sump- 
in dispute between the parlies, and certainly “ proceedings obtained much milik land 
would not show which jiariy was in posse.s- “ h allowing mal land to be resumed in iheir 
sioii of the subject-matter of dispute. The * * failed to prove his pos-> 

Magistrate savs, he will not look at the tide- ' " session of any estate except Kantee, 1 do 
aced.s. Hut then does he deal with the case : " call on the other party for any reply, 

throughout on the same principle ? It is quite ' ** decide in their favor. ' 

clear that, under Section 318. the matter of Now, be decides in favor of the second party 
title ought not to be taken as prirnd f at it on the presumption arising from title with* 
e\idence of possession, because, if title is to out allowing Ainrithnath Jha 10 go into the 
be taken as /Jit /> evidence of possession I question of his title from which a coolraiy 
,411 determining questions under Section 318, picsumption might have been drawn, ft 


oarty and throwing the onus of proof upon it would be necessary to enter into the 

question of title, and that would throw upon 
It appears from a proceeding dated the zyth the Magistrate the very enquiry which it is 
February that a number of documents were the object of that Section to avoid, for the 
filed by the first party, and the Magistrate Section expressly enacts : — 
says : “ Owing to the enormou,s number of ** The Magistrate or other Officer as 
“ documents filed by the parties, I find it “ aforesaid shall, without reference to the 
“ impossible to go through them all in one “ merits of the claims of any party to a right 
“ day ; and as the parlies state that they ‘‘ of possession, proceed to enquire which 
** have two more of papers to bring, “party is in possession of the subject of 

I think it better to postpone the case for “ dispute.*' 

“ the pre.sent.” Those documents, of course. The Magistrate having by bis order pro- 
would not shew which person was in pos- perly shut out the evidence of title by re- 
session. They would only shew title. But fusing to receive any papers which did 
the Magistrate says : 1 o prevent the par- not bear upon the issues laid dow n, ought 

“ ties from flooding the Court w ith irrelevant first to have ascertained distinctly what w'as 
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Amrithiuuh Jha had been allowed to prove 
his title, the anus of proving possession 
might upon the same principle have been 
throw^n upon the opposite parties. The 
Magistrate was wrong, therefore, in presum- 
ing possession from cvitlence of title or pro- 
prietorship, because he could not go into 
title. What he ought to have done was to 
have confined himself to ascertain vvhai was 
the subject of the dis])ute which he was 
satisfied was likely to produce a breach of 
the peace. If the Magistrate was unable to 
satisfy himself who was in actual possession, 
he ought to have proceeded under Section 
319, which provides : 

‘Mf the Magistrate or other Ofiicer as 
** aforesaid shall decide that neither of the 
“ parties is in possession, or shall be unable 
** to satisfy himself as to which person is in 
“ possession of the subject of dispute, he 
“ may attach the subject of dispute until 
“a competent t'ivil Court shall have deter- 
mined the rights of the parties or who 
ought to be in possession.” 

li appears to me that the Magistrate \\as 
wrong first in not recoiding a sufficient 
proceeding showing the grounds upon uliiih 
he was satisfied that the dispute was on<* 
which would lead to a breach of the peate. 
If the parties consented to waive that point 
by con.seniing to go into the N\hoie ([u»*.siion, 
the Magistrate was wrong in taking the 
title of one person as prirnd /tuie cvidinne 
of his po.ssession, and lhro^^ing ilie o^tus on 
the other, and precluding that other from 
proving his tide. In fact, the ijiiesiion of 
title was no part of the subjvii for the 
Magistrate’s consideraiion, and he was wrong 
in going into it at ail. All that he shouM 
have done was to confine himself to tlie 
question of jiossession. 

The Magistrate has erred in law, and 
his orders must be quashed. 


then certainly he must be understood to have 
agreed to it, with the reservation that the 
subject of the dispute was to be ascertained, 
that It must be something definite, and that 
the enquiry was to be carried on in a lawful 
manner. 

'rhe Magistrate had before him certain 
rlefifiite t{ue.stions ari.sing om of specific com- 
plaints. Certain persoiis, one of them a 
moosiagir, another a dm-moosiagir, and 
others under various tlesignaiions, alleged 
that, in some w.iy or other ( we do not know 
exactly what), they had been itispossessed 
or molested in t onncciion with specific |>or- 
I lions of land. 

i 

! Hut the .Magistrate substituted for these 
j definite tpieslions a very large anti indefinite 
! (piestion relating it) tlispuies between the 
! parties complaineil against in these cases, 
ami another altogether tlilTerent person, the 
j zemindar of the pergunnah. 

'The Magistrate has made this .substitution 
tor reasons of supposed convenience, but 
the real inconvenience M Niilting from the 
tomst‘ he look will be readdv apparent. 

As far as 1 understand the matter, it would 
^eem that Amiithnaih jha brought forward 
lettain persons whom In* alleged to be his 
. rvots on ilie land in oispule. Apparently 
■ tire zemindar brought foiward certain other 
^persons whom he alleged 10 be his under- 
tenants or the under-tenants of his farmers, 
so that really, and in jioini of fait, there 
must have been a double (jiiestion of po.sscs- 
sion 'There must have fM‘t*n a doubt who 
wrre the cultivating oempant ryots, and an- 
other as to who were the persons entitled to 
reieive tlie rents. It was impossible for 
such questions to be disposed of in the sum- 
inarv way in which tin* Magistrate dealt 
with them. 


Jackson, J . — I also think that it would fre 
quite impossible fo* us to allow the orders 
of the Magistrate to stand as they now stand, 
and I think so both by reason of the want of 
jurisdiction apparent in the commenccmeni 
of the proceed irig.s, of the uncertainty a.s to 
the matter to which his order relates, and 
also on account of the defective inode in 
which the matter has been invesiigalcd. We 
certainly are not shown that it apf reared to 
the Magistrate that a dispute likely to occa- 
sion a breach of the peace exi.sted in respect 
of all the raiiik lands claimed by Amrithnath 
Jha ; and if the parties, as has been slated 
in the proceedings of the Magistrate, agreed 
to any noch enquiry as he has instituted, 


I quite concur also in the observations of 
the Chief Justice as to tlie improper mode 
in whii.il the ontis has been thrown on 
Amrithnath Jha in ibi.n case, and of the 
erionmnis presumption of which the o[)posile 
purl) has been allowed the benefit. 

It appears to me that, if proceedings such 
as these before us weo: allowed to stand, 
the greatest inconvenience.s and the greatest 
irregularities would arigt*. 
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The 29th August i866. 

Present : 

The Hon’ble J. P. Norman, Judge, 
Summing up of Judge — Irregularities. 

Queen versus Mohabur Singh. 

Committed by the Magistrate, and tried by the 
Sessions Judge of Patna, on a charge of 
rioting, istc. 

Remarks on certain irreguIaritieK of the Sessions 
Judge in his summing up. 

Thk prisoner has been convicted, on a trial 
before the Sessions Judge at I’atna, sitting 
with a jury, of the offence of rioting with 
Other persons armed with deadly weapons, 
and abetting the voluntarily causing grievous 
hurt which was then and there caused in con- 
sequence of such abetment, and sentenced to 
5 years' rigorous imprisoiuneni. 

On appeal many objections liave been taken 
by the prisoncM’s vakeel. 

First , — 'Fhe Sessions j udge, in itis summing 
up, says : “ 'Fhe prisoner's inookhiear has 

*• alluded to the absence of the other wounded 
persons who formerly appeared to give evi- 
“ dence. 'Fo these facts you \> ill attach what 
“weight you please. *1 must, however, 
“ point out to you that what is saul for the 
“ pro.sccution, viz., that the oiher witnesses 
“ have been bought over, may quite possibly 
“ be true, at least in my oiunion. You can 
“judge for yourselves whether a lapse of 
“two years, when anger has cooled down 
“ an injured man, may or may not be likely 
“ to be bought over. ' 

The statement was singularly unfair to the 
prisoner. Fhe statement of ’the mookhtear 
employed for the prosecution was a wanton 
defamation of absent men who could not 
defend themselves, which should have been 
instantly and sternly checked bv the Sessions 
Judge. Fhcre is not a panicle of evidence 
io warrant it. The prosecutor was ques- 
tioned by the Court, and admitted that some 
if the xvitnesses denied the prisoner's iden- 
apt with Mohabur Singh engaged in the riot. 
He said that, when they did so, he replied 
that there were sharers in the village who 
could swear to iiim. Therefore, at an early 
Stage of the case, the prosecutor had the full- 

rit w«rnii)<r ih*'! i£ th#' - 'itn > . 


called, remarks would be tnade. ttf 

allowing the prisoner the benefit of t!ie ad- 
mission made by the prosecutor, that sotne of 
the persons present did not think that the 
prisoner was the Mohabur, the Sessions 
Judge actually adopts the wanton and un- 
founded assertion of the mookhtear, for thk 
prosecutor himself never said anything of 
the sort. 

It was a perfectly legitimate topic for the 
dcfenct; that the other wounded persons were 
not called, and that the sharers in the village 
whom the prosecutor mentioned as being ame 
to swear to the prisoner w’ere also not called. 
Their absence made it clear that, however 
certain the prosecutor might be as to the 
prisoner’s identity, many persons not only 
present but wounded at the riot were of opi- 
nion that the other Mohabur was the rioter. 
Fhe only proper answer which the prosecu- 
tion could make was that these witnesses 
were not called by the prisoner. 

Secondly, it was objected that the proceud- 
! ings in the Civil C.!ourt in the suit by Jaffier 
I Ally against die prisoner and his brother 
(Jodit Singh w'cre not admissible in evidence, 
but ibis is a complete mistake. They are not 
only evidence, but evidence of the greatest 
possible importance. 'I’hey show that the 
prisoner was being sued for a division of the 
grain at the time of the riot, when it was 
I forcibly carried away by Oodit and his party ; 

! that judgment passed against the prisoner and 
i Oodit jointly : that the prisoner absconded ; 
I that his praperiies were attached ; and that his 
j wife, (.»r a person so dcscril)ing herself, paid the 
j amount of the decree 10 save the property 
i from sale. 

1 must further observe that the Sessions 
Judge repeatedly alluded to Oodit as “ pre- 
viously convicted.’’ If it was nccessarv' to 
alliule to the convictions of Oodit, as was no 
i doubt the case, the Judge, instead of reiterat- 
! ing, and. as it w'ere, laying stress on the fact 
i of his conviction, should have told the Jur>" 
; that they must try the present case on iti 
j own merits, and warned them not to allow 
• the fact of the conviction of Oodit to tnfitt- 
I ence their tnmds ; that it proceeded on evi- 
I dcnce not before the Court in the presetit 
' case, and that the prisoner was not rfcpre- 
I sented in Oodit's case, 
i As a matter of fact, there is abundant evl- 
; dence in the present case to JujRify the con- 
‘ viction of the prisoner, and I entertain tao 
' doubt of his guilt ; and therefore, although the 
j irregularities alluded to ha\^ been properfy 
I brought to the notice of this Court, they do 
1 not, in my opinion, make it necessary oC 
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The 3t$t AafQst t8^6. I Sookhtil w«s chiffed «ridi tiM mti VWL'fti 

Present * 1 U» the M igiurtie 

^ „ n I o- i> 1 charg:e of celpahlc homieidt iM 

Ti^ Hon ble Sir IJarnes Peacock, A/., ii/^/ murder. In that case, flat 

and ihe Flon ble J. P. Norman, | present appellatii. Massamut Ziii»eemn» wit 

i sem up by the Police to the Magietrmte ei a 
Campbell, fudges. witness. Before the Magistrate she tkpdaed 

Palat Ewkleiice— Alternattve Fiodiae^-Sectioa that she had seen the prisoner Chntidee beat* 

3 »* Act II. of 1855. )ng ilie deceased Beehon with hit fiddle bow, 

Criminal Apt>ellate lurisdictlon. and also that she had seen the marlte of 


J.' i sent up by the Police to the Magietrmte at a 

Campbell, fudges. witness. Before the Magistrate tbe tkpdted 

Falat Ewidence— Alternative Fiodiag^-Sectioa that she had seen the prisoner Cbundee beat* 
3 »* Act II. of 1855. )ng ilie deceased Beehon with hit fiddle bow, 

Criminal Ap|>ellate jurisdiction. and also that she had seen the maritt of 

Committed hv the Joint J^Iat*i$ttnte. nnd tried \ oil the corpse. 

by the Sessions Judge of Stirun, on a charge i making the usual preliminary en- 

of siting false evidence, i Magistrate wmmiued the pHflOner 

* : Chiindee Sookhul for trial before the Sesdlona 

Queen rrr.r«x Muss.tmul /uincerun. ; Sessions trial, the appellant 

Jntentionaliy ifive* false evidenre. Mussamui /.umeerun was again produced at 

and It ladoMDtful whethet the false statement was made « ,u« t 

before the Matri&trate or l>eforc the St‘sskms Judjre. the j ® Witness for the prosectUlon. ( )n that occa« 

witaesi may t^e convH'trd of the offence of litvtnK false sion shc deposed that she never saw’ ihcpri- 
widen« up.m an allernati.c hniling (Nwni.n and ] so,„.r CbUinice Rtrike the dCCeBMd Reebun 
Campbell, JJ., I . i .u- .,i i.. -i ,..1.* 


wItAeit. may be convictrcl of the offence of i;ivinff falM I sion fthe deponed thffl nhe liever RAW the pt{- 
widens UDjm an alternative finding (Nerninn nnd ] so,„.r CbUlldce Strike the deceBACd ReebUII 

*1116 deposition voluntaiily given Itefore the Se»»i(«i. j during thc rtboxC time, ItAmelv, six motlthff, 
Judge is admissthle in evidence against the witness, to or on anv OCCasion, and that she did UOt SUC 
draw the fai.eh.KHi of hi> depoviuon I'cjore th« anv marks of Iteailttg ou ihc corpK. After 

tratc, anything in SertK-n Art II. of iSs5, notwtth. , * . , ^ Uanv^inUa.i /l,-. 

«rt*nAngK'anrpbeil. I.,rf,4nf.v.if. t. ‘he trial of C hundce Sookbul, the preient 

r*,r c.ce /„ „ A'o// flencA /„, j appcUanl Mussamut Zumeeruit wattcomtoUted 


iriiic. anyiiiing in i ii. ui ih,h\viiii« j 

stSnaing (Campbell, h* 

This case 7 iuis re/ened to a Pull Beneh hy ' 
Norman and Camphell, JJ>y tt'ilh the j 
follo 7 ving order ; \ 

Referring order. Wk arc disjioscd to ihink 
that, under Seclkin 381 of the Coile of C'ri- 
minal Procedure, the Court in passing judg- 
ment must distinctly specify the offence of 
which the accused person is convicted, and 


to the Sessions on two charges : rjr/, Intetl* 
tionally giving false evidence in a judicial 
proceeding before the Sessions Judge of 
Sarun on the 1 8th December 1H65 ; and, ttndly, 
Imcnlionally giving false evidence in a [udU 
cial piocceding before the Officiating Joint 
Magistrate of Sarun on the i4lh October 
1855. I'he perjuries assigned on these two 


that it is only when the same /acts conKiiiule } charges were the statements, already noticed 
or form a part of an offence under one or other j i,y nie, made before the Sessions |iiclge and 
of two Sections or under one Section, and the Magistrate respectively. I'he* only evi- 
the Court, from imperieti informaiion, is tin- I dence which was subinhted to the SeMsions 
able to say under w hich head the offence falls, . c.'ouri by ibe prosecution in support of these 
that it can i)a.ss judgment in the aJieinaiive. two charges consisted of the evidence of 
We doubt whether a fimltng that .<*]. B. on ])oma (.’hupprassee, who proved the correct- 
two different day.s iiuule iiKonsistenl state- j ness of :he record of the deposition of Mua- 


menth on oath, is a sulheient spec ilicaiion of ! 
the offence. It may be that a charge may be ' 
ao framed umler Section 242 in order to guard 


sanmt Zuineerun made on oath before the 
Magistrate, and the evidence of Sadabut 
llo.'isetn, Mohurir of the Sesston-s Court, who 


against the coniingency of the .Magistrate : proved tin* torrcnrlness of the rccrml of the 


committing on one charge, and thc judge 
thinking the other proved, but that ihe Ses- 


evidence by Mussamul /umeerun before the 
Sessions judge. 'I’hesc two witnesses Con- 


sions Judge is bound to state which of the stitiited the whole proof for the prosecution ; 


two he believes to be proved. 

There is another point in the case on which 
Mr. Justice Campbell entertains a strong 
opifliort. 


. but there w as also some evidence for the 
‘ defence, consisiing of Hikarree Kahar, wlio 
says, “ I know the prisoner ; she gave false 
i evidence in ihe Magistrate’s < utcheriy and 


A, Ik. .1 .na „ ,h.,. - rs. it: 


it a Circular Order which, we understand, is 
in conflict with some decisions of the Couti, 
me would suggest the case should be heard 
before a Full Bench of five judges. 

Pull Bench Judgments, 


prisoner ; she gave false evidence before the 
Magistrate." 

Oil this evidence, the fudge has convicted 
tiie prisoner, not of one charge or of the other, 
bat alternatively, namely, that the either 
intentionally gave false evidence in a jadictal 


Cemphell, J. — A cate of culpable homicide i proceeding before the Judge, or that the in- 
oeetitedi in the dittrict of Saran^ Chandee tentionaily gt\^ lalae evidence to a jndielat 
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M Vf. proceeding before the Magistrate. In the nal proceedings, upon the ground that the 

view of the Judge, the deposition before the answer to such question will criminate, or 

Magistrate was evidence to show' that the “ may tend directly or indirectly to crimi> 

deposition before the Judge was false, and “ nate, such w'itness, or that it will expose, 

the deposition before the Judge was evidence '‘or tend directly or indirectly to expose, 
to show that the dej>osition before the Ma- “ such witness to a penalty or forfeiture 

gistrate was false. On this, Mussamut Zu- of any kind ; provided that no such 

meerun appeals to this Court. “ answer which a witness shall be compelled 

The case came before a Division Bench “ to give shall, except for the purpose of 
consisting of my brother Norman and myself, " punishing such a person for w'ilfully giving 
and, having doubts regarding the case, we “ false evidence upon such examination, 
referred it to a Full Bench. “ subject him to arrest or prosecution, or to 

We had, in the first place, some doubts whe- “ be used as evidence against such witness in 
thcr, under Section 381 of the Code of Cri- “ a criminal proceeding.*’ 
minal Procedure, it was not necessary for In cases of false evidence formerly tried by 
the Judge, in passing judgment, to specify the me, 1 have expressed the opinion, with refer- 
offence of which the accused person is con- eru e to the above provision, that, although the 
victed, and whether it is not only when the evidence of a witness taken before a Magis- 
same facts constitute or form a part of an traie may be used to prove his subsequent per- 
offence under one or other of two Sections, or jury before the Judge, the evidence taken be- 
under one Section, and the C’ourt, from iin- fore the Judge cannot be used to prove a prior 
perfect information, is unable to say under perjury before the Magistrate; that, conse- 
which head the offence falls, that it can pass quently, when there is no other evidence on 
judgment in the alternative. W e doubted whe- the record, a charge of false evidence before the 
thcr the law enables a Judge, in such a case as Magistrate, only supported by the subsequent 
the present, to convict of either of tw o charges evidence of tiie same w iiness before the Judge, 
of false evidence in the alternative, when mu.st fall to the ground. If so, an alternative 
the facts constituting one of the alternative conviction that the accused has committed one 
offences are wholly different from and op- of two offences, of which the nol-to-be-sup- 
posed to those constituting the other allerna- ported charge of false evidence before the 
live offence. Magistrate is one, cannot be sustained. Whe- 

Anoihcr doubt was whether, with refer- thei the conviction be on a single charge or a 
ence to the provisions of Section 32, Act II. double charge, no charge can be supported 
of 1855, the evidence given by Mussamut without some evidence of some sort. 
Zurneerun before the Magistrate and before As respects the charge of giving false evi- 
the Judge respectively couUl he used as evi- dcnce before the judge, although the wording 
dence against her in support of a criminal of Section 32 of the Act might leave some 
charge of false evidence given upon another room for doubt, I do not think it could have 
occasion than lliai on which the evidence so been intended to protect a w itness against sub- 
used was given ; Mussamut Zumeerun not se(|uent perjury ; and, understanding that the 
having put herself forward as a witness of her other Judges of this Bench fully agree with 
own accord, but having been summoned, and me on the point, 1 may now hold, with confi- 
in a manner compelled to give evidence first dence, that the evidence of a witness taken 
before the Magistrate and then before the before the Magistrate may be used as 
Judge. evidence on a charge of subsequent false 

With reference to the first point of doubt evidence before the Judge, 
noticed by the Division Bench, I in some de- , As respects the other charge of false evi- 
gree concur in the doubts which w'ere sug- 1 dence before the Magi.<tfate and the question 
gested by my brother Norman. 1 am not by j of the admissibility, as evidence against the 
any means clear upon the point. 1 will only ! prisoner, of his subsequent evidence before the 
express some doubts, and 1 believe my bro- luilge, it seems to me that the policy of the 
ther Norman will more clearly express his law on this latter point is clear. The old 
views on that particular point. English rule w'as that no one w*as compelled 

But with regard to the second point — the to criminate himself, and no man was obliged 
construction of Section 32, Act II. of 1855* - 1 to answer a question if his answer would ex- 
have a strong opinion w'hich 1 will now pro- 1 |k>sc him to the risk of criminal proceedings, 
cecd to express. Section 32 is as follows : i 'I'his system was attended with many incon- 
** A witneas shall not be excused from answer- i veniences, and the Indian Legislature, by Act 
^ ing any question relevant to the matter in j II. of 1855. adopted another rule. Section 32 
^ Ik in «nY suit, or in oivi! or cri*n|. 1 i»n«rts th; t no Wiin^<i» exon' frr n 



ta66.] 


CrmnuU 


Tilt WSSSLY ESFOtTSK. 


kmhmgs^ 


answeringany relevant question on the ground j did not go through the form of refusing to 
that the answer will, directly or indirectly. ^ answer, and being told by the Judge that 
criminate such witness, or expose him to a ' she must answer. She was, 1 think. In 
penalty of any kind : but then it goes on every sense compelled to give evidence, 
to provide that ** no such answer, which a She was compelled to appear before the 
“ witness shall be compelled to give, shall. Sessions C'oun. and, lieing there, the law by 
“ except for the purjK>se of punisliing such penal enactments coin}>ell^ her to give evl- 
** person for w'ilfully giving false evitlence , dence. 

“ upon such examination, subject him to anv . . . , . , 

“arrest or prosecution, or be used as evi- Iheretore, in my opinion, in this ca^, the 
“ dence against such witness in any criminal taken before the Judge was itnpi^ 

“proceeding.’ Witnesses are bound over and wrongfully used tit support of the 

compelled to give evidence at a t'ouri of of talsc evidence given before the Magw- 

Session, and. as I umlerstand ^ 

law, if a witness w’erc to object, “ I cannot ^^uly cannot be sustained. 


state the truth, for that would disclose that 
I committed a murder, or that would disclose 
that I gave false evidence on a former occa- 
sion,” the Judge would explain. '• You need be 
under no apprehension : you wus/ answer, but 
nothing that you sa\ can be used against you 
in order to convict you of the murder or the 
false evidence on ilie j>rior occasion. You 
may iheretore speak out without tear.” If 
that be not the meaning of the law. I am 
quite unable to undersiand wiiat is the mean- 
ing. It seems to me that a witness compelled 
to appear in a Sessions case is protected from 
any use against him of the evidence which 
he gives, and that such evidence cannot be 
used against him in a criminal prosecution 
to prove that he comruiltcd perjury on a 
former occasion. It it were otherwise, wit- 
nesses who had committed themselves to 
certain slaiements, when lirst carried by the 
Police before the Magistrate, would be no 
longer tree agents, riiey would go into the 
witness-box with halters round their necks. 
If they venture to speak freelv, tlicy may 
immediately be committed on an alter- 
native c harge of this kind w ilhout fur- , 
iher evidence. The al)seiHe of any other 
evidence implic.‘; that, if they stick to 
their original story, the}' are safe : but, if 
they say that whicii may be the truth, they 
are forthwith liable to he indicted for per- 
jury\ If they give false evidence at the 
Sessions, by all means prove llie charge, and 
punish them. But to punish them on an 
alternative finding which nece.ssarily implies 
that the evidence before the Sessions may be 
true, without any other evidence to the 
prior perjury than the privileged evidence 
which they arc compelled to give, seems to 
me contrary to the letter and the policy of 
the law. If that be lawful, Sessions triab 
most become a farce — witnesses have no 
option but to re[>eat the story once fold to the 
Police and the Magistrate. I do not think 
iihat it makes any difereov^ that the witnceoi 


The present case is somew hat complicated by 
this, that the prisoner has in some sort supplied 
what may possibly be consideretl evidence 
ti|)on this head of the charge that is to say, 
the charge of false evidence before the Magls* 
irate inasmuch as two of her witnesses have 
staieil before the Court : “ I know that Mussa* 
mut /uineerun gave false evidence licforc the 
Magistrate.'' But it seems to me that a state* 
ment of this kind without any particulars as 
to which the witness pledges himself to his 
means o1 kiuAvledge is no evidence, and cer- 
lainly is loially insullk ient evidence on which 
to convict a prisoner of giving false evidence. 

In my (qiinion, the conviction ought to be 
< {Hashed and a new trial ordered. 

Xormatt, J. I do not think that the first 
point in this reference i.s by any means clear. 
For myself, 1 still feel the doubts w'hich are 
expressed in the order referring the case. 
Section 381 says that the Court shall tiisiinc/^ 
h ipfif/v ihe Ojfience ofivhith and i he Section 0/ 
the Indian Penal f We* under which the prisoner 
is ionvicitrd, or if it be douht/ul under which 
f>// 7 ('o Set /ions the ofTcnce falls, shall distinct- 
ly exjiress the same, and pass judgment in 
the alternative according to Section 72 of the 
Cotlc. 1 should still doubt whether a finding 
“ th,a a prisoner either gave false evidence 
before the Magistrate on the ist of February, 
or else, it that evidence be true, gave false 
evidence before the Judge on the ist of May,” 
can be properly said to specify the offence of 
i which the prisoner is guilty. It is very im- 
portant that there should be a definite and 
well-undcr.stood rule on the subject, and 1 
am quite satisfied to abide by the judgment 
I of the majority of the Court. 

I On the other point raised bv my brother 
i Campbell, it apt»eaf8 to me perfectly obvtoot 
that one who makes a criminal charge against 
; another cannot protect himself from a cross* 
i examination on the direct question whether 
the charge was true or fabe^ on any pretext 
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yi. whmcver. Evw assuming, for the purpose 
of argument, that such a person could pro- 
tect mmself, stijl, if be answered voluntarily 
and without claiming protection, his answers 
would be admissible against him, and would 
not be excluded by the 32nd Section of Act 
II. of 1S5J, because it would not be “ an an- 
swer which the witness had been compelled 
to give within the meaning of that Section. 
Indeed, if the witness claimed protection 
in such a case, and said in substance, '' 1 
mfttse to answer, because the answer, if I 
speak the truth, will convict me of perjury 
nefore the Magistrate,” the objection would 
be almost as strong evidence against him as 
if the witness had admitted by a direct answer 
that hl» former statement was false. 

If, then, evidence given in a subsequent 
case, in answer to cross-examination and un- 
due pressure, would be receivable as against 
the witness to show that his former statement 
was false, much more must it be admissible 
when the subsequent depo.sltlon of the witness 
is given voluntarily and without pressure of 
any sort, as in tiie present case. 

A subsequent det>osiiion has always been 
received both in Kngland and in this countr)' ' 
as evidence upon a charge of perjury to show 
the falsehood of the former contrary deposi- j 
lion by the same witness. There are numer - 1 
ous cases on the point ; and the propriety | 
of admitting such evidence has never, as far j 
as 1 am aware, been questioned by any one | 
except roy learned brother Campbell in this | 
case. " I 

P$aco(ki C, y. -1 iiave no doubt that there I 
may be an alternative finding as well in a 
case in which the evidence proves the com- j 
mission of one of two offences falling with- 
in the same Section of ilic Penal Code, 
and it is doubtful which of such offences has ! 
been proved, as in one in which the evidence j 
pioves the commission of an offence following i 
within one of two Sections of the Penal , 
Coi^t and it is doubtful which of such Sections i 
is Mplicable. 

This appears to me to be quite clear when , 
Section 301 of the Coile of C riminal Proce- , 
dure is read together with Section 242 and ^ 
Clause 5, Section 382 of that C'ode. 

A swears before a Magistrate that he saw 
An prtsoii«r kill The prisoner is commit- 
ted to the Sessions for trial for murder. A 
on the trial swears Uiat he did not see the 
piaiMier kill and the prisoner b acquiUed. 
4 is in consequence committed for trial for 
glviiig false evidence, and two charges are 
against liim under Section 242, Code of 
rv • t Prooed^ *0^ 


/sA — That he Intentionally gave false evi- 
dence before the Magistrate by swearing that 
he saw the prisoner kill B, 

2nd . — That he intentionally gave fakte 
evidence before the Sessions Judge by swear- 
ing that he did not see the prisoner kill B. 

The Sessions Judge finds that the prisoner 
intentionally gave false evidence, but that 
it is doubtful whether the statement 
made before the Magistrate or that made 
before the Sessions Judge was the false one. 
If the prisoner was innocent, and the state- 
ment before the Magistrate was false, the 
prisoner has in consequence been improperly 
committed for trial on a charge of murder, 
and has suffered all the degradation, ann<^- 
ance, and anxiety of being committed on a 
false charge. If the prisoner was guilty, and 
the witness in consequence of bribery or other 
cause has sworn falsely before the Sessions 
Judge, the administration of justice has beeu 
defeated, and a murderer has been acquitted. 
It is clear that, unless the law is very defect- 
ive, or we are to trifle with the administra- 
tion of justice, A ought to be punished. 
It appears to me that the law is not deficient, 
and that the ca.se is provided for by the Code 
of Criminal Procedure, whether it be read 
according to the strict letter or according 
to its .spirit. 

In such a case it would seem clear that the 
Magistrate was right in framing a charge 
containing two heads, under Section 242. 

The Session.s Jutige would also be strictly 
within the letter, as well as the spirit, of 
Sections 318 and 382, Clause 5, in finding 
that A b guilty of the offence of intention- 
ally giving false evidence, and that he is 
guilty either of tlie offence .specified in the 
first head or of the offence specified in the 
second head of the charge, and is convicted 
of an offence punishable under Section 193 
of the Penal C^odc. The words in Clause 5, 
Section 382, w'hich follow the word “ namely,” 
arc clearly given only as an example, and 
it is clear that, w ithout an example of a case 
falling within the latter branch of Section 
242, such a case falls within the strict letter 
of Clause 5, Section 3S2. 

^ The other point upon which Mr. Justice 
Campl)eil b stated in the reference to 
enteitain a strong opinion is, as 1 u^ersttmd 
him, that tlie sutement made by the prisoner 
betore the Sessions Judge was, in consequence 
of Section 3a, Act U, of i&ss, inadmisstble 
against the prisoner in a criminal proceed- 
ing, except for the purpot$e of puntshing her 
; for wilfully giving false evidence upon mmh 

V I. * . i* » * * ti* n ^ >1 » 
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judge* The witness was not compelled to 
give evidence before the ludi:<\ an<i therefore 
the question docs nut ar»se ^UJelher she 
\%»ould be proiecied from a charge of 
false evidence in her cxnininaihui before ihc 
judge, if she had been compelled to give 
evidence. Whatever opinion may be enter- 
tained upon that point, iliere < be nt> doubt 
that the e\idt*nce given befoie the Magi.s- 
trale was admissibh' to pro^e that liie evi- 
dence given befoie the judge was Mist'. *I'he 
pri.soner couhl not h.or bi-eii exuiscd fomi 
giving evidence before the Magistrate uptm 
the ground that hoi an*swer might i rimin.Ue 
her in resprci of tht‘ evideiiLC uliuh he 
might atierwarvls gi\e bcioo' iln' Imlge 
Fhc prisoner is charge 1 with giving ialse 
evi<lence upon her cxatniiianon bcl<»rc the 
Judge, and upon that hciul of the charge ih<* 
statement made bonne ihe Nrvsmns judge, 
as well as that made beiorc tin- Mag^^:ral<^ 
are evuleme. the lornai* to piove that the 
prisoner made the statement, the l.itiei to 
]vro\c^ that the statement was taUe within 
the knowledge 01 the piisonei. but the 
slatc'inent ot tlu* pi)s(jnM imnh beloie liie 
Judge', wlu'M Used a'' cMdeme aeainsl her. 
is also admissible m iser lavor. it the Judge 
believe^ it. 'I'iie ludiM'. taking tli(^ twu 
stiiti'nieiils together and the juisonei s plea 
of nr>l guiltv. wlm.li in '>ub-iin(e denies dial 
siie iutcnliona.l) gave lai-e e\id"iue liefoie 
the judge, sacs: *' J cannot (i<:t< i nunc which 
“ of the siatenu nts is ialst . I v annot. upon 
the sirenglh tiie ni'-t state incut alone'. 
" finding that ii c onliadu ted by tin- m i ond 
’’say dial die .'-»:i(<nd is hil e. bait, giving 
*’ thcptisvmer the Ix iiclit 01 die ilrjubl wln« h 
‘‘has been iicaicd iii inv mimi bv tije hicl 
“of the contr.idicJion (>1 tiie ijca vtatrnn nl 
‘‘ bv the ''Ccoiul, J v ainii i --av iliat ti.e- (.-nil 
“ is faKe. 1 c;m s.*; thiii mie or dir; otk.-i oi 
“ the two stalemenis was Li) c ws Inn the 
“prisoners kmAv Iciige. I.ookmg, ibeKlo’e. 
“ at die evidence which lias been given in 
‘‘ supjanl of the cliarge that the seermd 
“ .statement was false. 1 am doubttni under 
“which of the two he.ids of cljnrgc tin 
“offeree falls. 1 can only say that the pri- 
“ soner has been guilty of inlcntionali) giving 
false evidence. I cannot say that she is 
“ not guiltv of intentionally giving false 
“evidence before the Judge, or that she is 
“ guiltv of it, and therefore I can only find 
“ that she is guiltv either of the ofTcitce 
*' charged in the first head of the charge or 
“ of the offence specihed in the second head 
“ of the charge, namely, that she ihlentionally 
“gave false evidence before the Judge, or 
** that she intentionally gave false evidence 


“ before the Magistraie/’ l‘be effect of that Vet Vt* 
finding is that the prisoner is liable to be 
punishcvl tor die offence for which the lowest 
punishment is provided if the Hantc punish* 
mc'fit is iu*i provided for both (s/r Penal t^ode^ 

Section 71^ 

In die paiiicular case referred tons, giving 
false exideiHc intending to cause a person to 
be c'onvicled ol culpable homicide not amount* 
ing ti) murder, such as the evidence given 
bciore the Magistrate, would be puni.shahle 
more seveieh than giving false evidence to 
pr<Kure his acquittal. bhe former would 
tall under Section km of the Penal Code, 
and the latter under Section i</3 ; the maxi- 
mum punishment being for the former offence 
tiatispoitaiion tor life or imprisonment for 10 
\cais with fine, and for the latter offence im- 
pfisoiinK'iil tor 7 veais with fine. 

bin' aiguiueiit of .Mi. Justice ( aiiipbell 
would lra<i to the conclusioii that no imlict* 
ment oiiglit to he for giving false evidence 
hetoie a judge it it contradicts evitlencc pre- 
vious!) given in the case bciore a .Magistrate, 
in.i'>uiiub as the liability to be indicted if 
die evi ieiiie given before the Judge differs 
Ironi dial given before the Magistrate would 
be all iudiueim'nt to the witne.ss to slick to 
tile fii -i staiciiienl. 

7. I entirely concur in llic judg- 
ment ol die learned l*liief Justice. 

S( /on~ Kaf f\ J. 1 (‘nlireiy com ur with the 
learned ( Inef Jnstir e. Imh-*e<l. I had always 
undei>f()(;i| that oin ( oiiri and ih(‘ subordinate 

< ourts .uted f)ri the principle laid down in 

tin jii. leim iit with which I concur, and until 
i!io refeoiKC was inad<*. I was not aw'are 
lisa! liiere c Nisied anv very serious doubts on 
die Imleeil, unless ('omts did and 

touid Ktnrn an aliei native fimling in such 

< a'-i's f*f fil '(‘ f'v idciKe, the most disastrous 
t oiiM-rpiciHCs to tlie administration of justice 
w..uld ensue. Violent crime and crime of all 
kinds would go unpunished, and the witnesses 
who had been bought ofl to deny their state- 
iumJs implitating thif perpetrators of such 

^ violent or ftliei < limes would go un^mnished 
also. I < an ( om ♦ ive nothing more detrimental 
to soviet V . 

( >n the .second |>oinl referred to us, 1 regret 
that I cannot concur with Mr. Justice Camp- 
beil if 1 understand him aright. I think 
that the examination of the jirisoncr before 
the Judge and the statement of the prisoner 
before the Magistrate are admissible for the 
reason.s given by the Chief Justice, and arc ^ 
admissible to lest the prisoner’s guilt or in- 
! noccnoc. 
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VI» 'Fhe 5th September 1866. 

Present : 

The Hon'blc F. F. Kemp and W. Markby, 
yud^es, 

• Jurisdiction— Quashing: of illegal conviction. 

Oiminal Jurisdiction. 

Convicted by the Assistant Commissioner of 
PalamoWy under Sections J79 and ^2g 
of the Penal Code^ of theft and mischief 
and punished separately for eaih ofence ; 
and referred by the Jiiditial Commissioner 
of Choia Nagpore tinder Sat ion Act 

A'A'I ' of !S 6 i, and CinuUu Order dated 
July 

(Junowrcc Hhooca and Jhamloo. 

A I, )wrr (’ourt has no powe t ttxiua.sh its»»vvn ronvic- 
tinti, iUr;«ai. 

Wk concur in the o{»inion cxpicsscd bv 
the Judicial Cemnnissiouer that the second 
conviction under Set tion 42^ was improper, 
and wc order it to he quashed accordinp;!)'. 

'Fhe C ouil of jirst instance hail no power 
to quash its own conviction though ilUgal. 


The 5lh Seplcin)>cr 1S66. 

Pf esent : 

*rhe llon'ble F. B. Kemp and \V. Markby, 
fudyes. 

Jurisdiction ■ Comtnitmeut— House Trespass 

I’akhee Sing and Bojnauth Sing. 

Pf/ttetuc by Mr. Ain.sth\ Sessions fud^e of 
Patna. 

VVVuM't* a irharjfc was pieforicd a Deputy' 

Majjjistratf' ajrairtHt certain pciMUj^, of havimr tium* 
armed with swords and with a tarn'c rctlmic aiul torchc**, : 
and of Uavinj: entered the Ctunplamant’s house by nieht 
and carried off thence a large aim>unt of pioperty, the 
Deputy MaKi**t»'atc on the eviiU uee cot»vicled the parties 
4»f hi>usc>trespahs under Section 44s of the fVnal l\»de. 
The Sessions judjjfe thou>;ht that the offences chaijjed, 
if proved, amounted to huuse-bj caking l»y nlj;hi t>r to 
Mune other offence within the j<ir»,sdiction of the Court 
»f Session, and asked whethei he could diicci a com- 
mitment, 

Hkio that the Deputy Magistrate had neither con- 
victetl nor diseharced any peiiwm of an offence not tri- 
able liy him, that ne had jurisdiction to try* the offence 
ehargt'd. and that the sentence paiiscd was within his 
com|H'ti-nrY. 

Case, I have the honor to request in- 
Etrucuuns fur my guidance in the following 
case, 

‘ A ckuge is preferred before a Sub-division 
Ma^^isuale against certain persons (anneK 


lants in this Court) of having come armed 
with swords, and with a large retinue and 
torches, and of having entered the complainr 
ant's house by night, and of having carried 
off thence a large amount of property. 

These offences, if proved clearly, amount to 
house-breaking by night, or house-trespass by 
night after having made preparation to cause 
hurt, and to commit dacoity. 

The Deputy Magistrate, on the evidence, 
convicts of house-trespass under Section 448, 
Penal Codv. 'Fhis offence certainly formed a 
part of the i ffcnce charged, and it is an offence 
within the jurisdiction of the Magistrate. 
The j)rovi.sions of Section 427, CTiniinal Pro- 
cedure Code, therefore, do not apply to this 
case. 

The conviction, so far as it goes, is warrant- 
ed by the evidence, but tlie evidence goes 
much further, and the question is, whether it 
should noi have been on a higher charge, 
and, as such higher charge is one within the 
jurisdiction of the t'ourt of Session, whether 
I can direct a commitment. 

Before directing a commitment, it is clear 
that I must attnul the sentence of the I^wer 
C ourt ; otherwise there w'ould be the probability 
of conllicting decisions by the jury on one side 
and the Magislralcand myselt on the other ; but, 
looking to Sections 55 and 427 of ihe Criminal 
Procedure C'ode, I am in doubt w heiher I can do 
so. I'he fact of there being a proviso in Section 
55 in the special case of culpable homicide for 
enabling a Court to try a man a second time on 
the same facts for a new olTence, and particu- 
larly of that power being limited to cases in 
which ihe Court had, at the lime of conviction 
of a minor offence, no knowledge that death 
had resulted ihcrelrum, appears to me to in- 
dicate that, if in other cases a C'ourl convicts 
of a lesser offence than the proved facts 
disclose, such offence being one in respect of 
which it has jurisdiction, there can be no 
second trial on those same facts, more parti- 
cularly w hen the Court had know ledge of the 
; nature of the offences aclually committed. 

Moreover, this Court cannot, under Section 
419, enhance punishment on an appeal. To 
direct a commitment would be to act with a 
view to enhancing punishment ; otherwise it 
would be mere waste of time, as I am satisfied 
with the conviction so far as it goes. 

On the other hand, if the Sessions Court 
cannot direct the sentence to be set aside and 
the commitment to be made, any Magistrate 
may practically prevent the Sessions Court 
from acting under Section 435. Such would 
be the result in the case out of which this 
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The queslions to which 1 have to ask the 
Court to reply are : 

I St — If. having before him eviilencc which 
in the opinion of the fudge discloses an 
offence triable before a jury in the (.'ourt of 
Session, a Magistrate should coin ici the ac- 
cused of an offence of lesser degree and within 
his own power to dispose of, and should re- 
ject as iiniruslworthy, or otherwise pay no at- 
tention to the evidence in the higher t'ourt, 
can the judge, under Set iion 427. set aside 
the conviction, and, uiulei Section 435, direct a 
commilineni ? 

-Or, witliout setung asiiie the con- 
viction. can the judge o;der a commit ineui 
for the major offence, and proceeil to try the 
prisoners again thereon ? If so. shoul 1 not 
this power be sparingly u>e<i in extreme 
cases only, so as to avoid danger of conflicting 
decisions on the same evitlcnce ? 

jn/. Is the fact of the matter having ciouc 
up on appeal against the conviction i)y the 
Deputy Magistrate a bar to further pr(»cecd- 
ings against the appellants ? 

I am induced to make this reference, as 
this is the second case of the same kind that 
has come before me from the Deputy Magis- 
trate of Ik'har. In the fo’-mer I (le«.iiin‘(i 
to act under Section 435, contenting iny.s«df 
with expressing an ojiimon that in such cases 
a Magistrate would do well to .'^end the ac - 
cused before a Court competent to deal with 
the whole of the offences disclosed. >uch 
cases may be of fretjuent occurrence, I think 
the point should be setl1e<l lli.il, if I have the 
})Ower to interfere, I may exeicise it when 
necessarj' ; and. if not, that it may be uoicd, 
with a view to future ameminvnl of the c ‘ri- 1 
minal IVocedure Code. j 

I do not send up the vernacular rccoril, as j 
the question is a general one, and is in no way i 
affected by the particular facts of the 1 a.se, out i 
of which this reference arises, | 

yudgment 0/ the High Court. I'pon refer- j 
ring to the prcKeedings of the Deputy Magis i 
trale, we find that he has not convicted any 
i>erson of an offence not triable by him, nor 
has he discharged any accused person in any | 
case of an offence not so triable. The pro- i 
visions of Sections 427 and 435 of the Code 
of Criminal Procedure do not apply to the 
case before us. The De(>uty Magistrate had 
jurisdiction to try the offence, and the sen- 
tence passed was within his com|K*icncy, We, 
therefore, as far as the present case is c'oncern- 
ed, answer the questions put to us in the 
negative. 


The 5th September \^t 6 . 'ViftL IITb 

Prntfit : 

riie Ilon’ble F. It. Kemp and W. Markhy. 

yudgrs. 

Security to keep the peace (Term of), 

t^>uecn versui \V. Don Dolloi. 

Committed hv the A ^sishint Commissioner, and 
tried hv the Deputy Commissioner of thi 
(\fss\ ah and yruteeah Hiils, on a iharge of 
abusive iangua^e. 

'Phi* ft»r \vhl< h .*» prisuner ran l»<* tMiuod down 

on ‘stM'Ufity ti» th«‘ *• is one yrui fimn Ihr dfttv 
iif Ills icirasi* fruin Isomnfnt. 

Wk sec no reason to interfere with the 
sentence passed. It certainly appears to be 
primJ fat ie severe, bin .is it ba.s bc’en upiield by 
the Lower .\ppell,i!e( 'ouri, whit'li isnecessarily 
better aitjuaiuted with the facts of the ease 
ami character of llie prisoner than wc can 
prtMend to be, w'c do not think it right to 
ilislurb it. 

‘Ilie perhid for which the priKoner can be 
lioiiml down on security to keep the peace is 
rme year from the tlale th<* prisom r is leleased 
from jail. 'I he ordci of tiio Lower (’(iUit is 
aiiu iideil to this extent. 


'I’Ik* 8 lh .September i 
Cl nent : 

The IJon .dc F. Ik Kemp and W. Markby, 

Jud^fS. 

Public Nuitancet, 

Criminal jurisdiction. 

Referred undtr Sett ion 4^.^ Code of 

Criminal Prove dure, and (lirrutar Order 
No. iH, dated 1 <yth fuly td 6 ^, 

loynath Mundul and others 
versus 

« 

Jamul Sheikh and another. 

'I he omissiwn a |wrw»ii keep hi* punie* from 
s-traying i* not a puhlie nuisance punkhable under 
Secdon 2*jn* of the Penal Vode. 

It is clear that there was no offence com- 
iniued puni.sliable under Section Zijo whic h | 
relates to public nuisances. Public nuisances 
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/oU VI* arc defined by Section 268 as any “ act or 
illcp^al omission which causes any common 
injury, danger, or annoyance to the public or 
to the people in general who dwell or oc ciij^y 
property in the vicinity, or which must neces- 
sarily cause injury, obstruclion, danger, or 
annoyance to persons who may have occasion 
to use any public right." Iku the omission 
of the accused to keep his ponies from straying, 
though illegal, was not proved to have caused 
any common injury, danger, or annoyance 
whatever ; nor did it necessarily cause any 
injury, <S:c., to persons, having occasion to 
use any public right, within the meaning of 
the second branch of the Section. 1 'he only 
person injured was the Collector, wiio must 
resort to a civil action for the wrong (if an\ i 
which he has suffered. 

I'he conviction must therefore be quashed, 
and the fine, if paid, must be returned to tlw 
defendant. 


The 8 th September 
Present : 

The Hon’l)le F. li. Kemp and \V. iMarkby, 
y Uitges. 

Trial by Jury— Charge of judge. 

<,)iuien versus Ilolakce Koonnee. 

Committed by the MiJg/xtmte, ond ined hy tin 
Sessions yudge of Potn i. on a t horge o/' 

It is the duty of a t4> the jury uhat 

arr the prinripal points in (hr cvuU nrr. afnl hon (Im v 
I jear for tir ag^ainnt thr primmer in shoi(. (,. irmlm tlu- 
Jury every aKsistance in his ptmrr tn«ards mmun: it* a 
right conclusion. 

\Vk think that the case has not been satis- 
factorily laid before the Jury, lb Section 37^ i 
of the Indian Code of Criminal Procedure = 
the Judge is required to sum up the evidence > 
on both sides, and, in doing this, it is the dulv ' 
of the Judge to state to the Jury wluit are j 
the principal jwint.s in the e\idence. and hnw I 
they bear for and against the f>nsoner. W'e 
gather that in this case the jirisoner had, at 
some lime or other, set up the defence that 
the dilk bearers had got frightened, and 
thought that he intended to attack them, m hen 
really he was innocent of any such intention. 
This defence ap|>ears to us by no means an 
improbable one and not inconsistent uiih the 
facts of the case, and it ought to have been 
laid before the Jury for their serious consi- 
deration. The evidence for the prosecution 
also ought to have been analy.sed and explain- 


etl. In short, it is the duty of the Judge to 
retider the Jury every assistance in his power 
towanls coining to a right conclu.sion. In 
this case llie Judge nraliy delivered to the 
Jury no charge at all : and altogether the trial 
appears to have been conducted in rather a 
hasty manner. 

'Pile case is therefore sent back for rc-trial, 
the ])r(‘sciit conviction being quashed. 


rht‘ K./lh September i 86 b. 
y V e^'c fit : 

'I hc llon blc fl. Loch and J. P. Xorimn, 
yudgis. 

Evidence— Statement of Police-officer as to 
prisoner’s previous bad character. 

fjueen versus fjO{)al riiakoor. 

Committed hy the Deputy Mxigisthiie of Pan- 

eoouih, and // fed hy the Stssions yudge 0/ 

nV,v/ Purduunt, on a charge if ' daeoity. 

Rrmaiks on tin* impinpiT admission, at xi Sessi»>ns 
tnal iho .11(1 of A-si* sot s, of ;i ( htnvkoediii ’s stato- 
mi*nl .istoflu' pn'Mons l»;nt (haradt i of thi' a<s tis<-ct. 

'ruF pri.soner been convicted by the 
Sc‘'sions juilge of \\\*st lJuidwan, concuriing 
\Nilh the Assfssois, rif tiacoily, and scnteitceil 
to imprisonment lor icn \t*ais. 

It .appeals liiai .some carts containing 
indigo s^ed were luing diiven along the 
uud fiom Kniuogunge to Hancoorah, \\licn 
u 01 12 men t .uno out of the jungle, 

ami Moppctl the idndmost cart. l’'i\e 
bags of the >ocd uero t allied oU into the 
jungle, where they were found cut. with 
some of the indigo-secil strewn on the ground. 

1 he carters told the police thev could 
tccogni/e two men. and the\ did recognize 
tw<* men, one of whom was the prisoner, out 
ot live whom the police brought before them. 

Looking at the sial«‘ of ilisiress for want of 
food whU h prevails in the tbslrict ; consider- 
ing that the object of the offenders was 
evidently only to gei food : that the whole of 
the property has be en recovered, the dacoits 
h.av'mg lelt the bags on the ground when 
they found that they did not contain rice or 
other edible grain : and that no violence of 
any sort was used, we think that the sentence 
is rather severe, and we rciluce it to two years" 
rigorous imprisonment. 
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We must observe that a chowkeedar was 
most improperly perniittoil by the Sessions 
Jiid^e l<> s.Mto M the trial diat the prisoner 
had been imprisoned tor sr\en years in a 
previous dacof{\ case, and that the ncijrhbonrs 
were afraid of him. As a mailer of tact, the 
evidence against ihe piisonerwas very slight, 
con.sisiing of iiiile mf>ie than his iilentihcation 
by two of the carters who Irad never seen him 
before that night, and that evidence was not 
tested by any examimuion of details a**, h)r 
instance, by seeing whether the witnesses ha 1 
given any description of the perstms oi the 
offenders befoie the prisoner was actuallv 
arrested. 

'The Assessor, llaboo Doorga Pershad 
Paluck. at oiue relieves himself of anv 
doubt or responsibilitv by seizing upon the 
chowkeedar's statement. lie sa\s th«‘ 
prisoner is a vcr\ l>ad iharacler who has 
undergone seven years’ imprisonment alread\. 

We have no doubt but that tlie prisoner 
h a s be e n p re j u d i cc < 1 by t he i in p n » I le i ad m i ss ion 
of this evidence. If he had pul forwMtd an\ 
sub.stanti.il delence. wij should have doubt<*(1 
whether the (OUMCtion ought to stand. Ihit. 
on the whole <.asi'. wi* see leasrm to thud, 
that tin? coiulusion .is tf» his guilt is not 
corret t. 


'J’he r »th SefUcMiiber r<S6h. 

Prt'st ni : 

'I’he IJon’lile i.och. yu<i^t\ 

Conviction Confession— Corroboration. 

(.)ufen rrrsus Ivimjeet Sontal. 

Comtuilti''i hv llu Drf/utv d/c/e o7r .//r. anJ 
(vied hy /he < /ffit t i/i Sesstons yud^t of 

Mtdpiiif> >re. Of} ti f //iiP i'e of diii ttif\ . 

A pri-^on*’! in,i\ !«■ on liis t»nn iiiu^nro. 

t)oratetl r«>nfi*ssion, 

Thk conviction of the prisoner Kunjeet is 
correct, ami his appeal has been tlisinisse 1. 

It is necessary to point out to the <'hTKi.it- 
ing Ses.sion.s Judge that he has commuted 
an error in law jn releasing the other pri- 
soners on the ground tint there was no other 
evidence to corroborate their confessions. 
The prisoner kunjeet was knocked dow n and 


secured while carrying of! the plumler. He Vol* VI* 
confesse*! to the Deputy Magistrate, and men- 
tioned the names of his companion.^ who were 
apjuehendcd and confessetl. Neither the 
.'Sessions Jmlgc nor the .\ssessors cjucsiion the 
imih of their confessions, but because there is 
no corroborative evitlencc. such as recognition; 
or propertv fouml in their possession, the pri- 
soners have been pronounced to be not 

by Section 3<>b of the (.'ode of Oitnina) 
Procediiie “ the examination of an accused 
person before the Magisttate shall be given 
in evidence at the trial and it there arc no 
ground.s for (jue.Mioning the statement then 
made, cither as regards the manner of record- 
ing it, or as to the tacts stated in it, the pri- 
soner can be convitted on that slalement 
without other corroborativr eviilcnte. 


'Phe i >(lh .September iSf»h. 

Pf fsenf : 

The llon’hle |. lb .Norman. Judi^e. 

F ugiti ve Offender — Procla mation F orfeitiire 

of property 

(.’riminal juiisiliction 

: Hefrted under Setitou ./yy, Ati A^Y !\ of 
iHh /, and Cit t u/at < h der. dated t J n)v 
No. /fV. 

Shewdyal Sing 
rersu v 

( iriban Sing. 

, Ik’hm* tti«- ut an ilrt tlx* (»rop*»rty 

I «•( an uve «! |»rrsit>n, wJ>'> i anniM hr fonml, tn hr at the 
*lts)H>Ha) ol thr (fovi'ininrnt. tin ir Ix' u rntx lunia- 

tindn s« rfum iS', < '♦.dr i»f ('iiinnial lh«Mrflwrr, 
'•f/rrifyinj; a tinx* u-illxn •-iit h prrw>r) Is rrrjnirrd 

t'> apfK*ar. Hut, hrfoir a .Ntairr^lf.itr fan issue swrh a 
ptot )amati'»t). lx- must hr sati..fn d that six h pt rson Iuih 
. ih%rundrd •<? IS riiurralxig hiinsrlf lor fhr purptiM* of 
.i\(*idjnc tl'*' ■'Oi.irr lix* narraitt. 

'ITiis is a (.ase sent up by the .Sessions 
ludge of bhaugulpore under Section 434. 

h appears that, on the isl of June iHb4, a 
warrant was issued for the arrest of vShew'.- 
dval. 

I mav oi.seive ih.it the warrant does not 
state the offence with which the accused 
was cliarged, as mjuired by Section 76 
and Form Ik Appendix. ('ode of Criminal Fro- 
cedurc. 

( In liie I nil of June, the Sub-In.spcctor of 
the Sooriijsrurli Station made a return that 
con.stables Asgur Ali and Hunsee Sing had 
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Vt. been deputed to eJccciite it ; that they had made 
great search and tried their utmost, but failed 
to find the defendant, who was concealing 
himself in some unknown place; and that he 
could not be traced. 

On the Mih of June 1864, that Magistrate 
made an order that, “ as, in reference to the 
return of the wairant by the Sub-Inspector, 
it aj>i)ears that he could no! find Sheivdyal who 
had neen ordered to app)car, it was, therefore, 
ordered that the property should hit attached, 
and that notice be issued under Act XXV. 
of 1861. 

Ikfore the Magistrate can issue the written 
proclamation under Section 183. anti order 
the attachment of the property of an accused 
party who cannot be found, he must he salts- 
fitd that such person is absconding' or conceal int^ 
himself for the purpose of avoiding the service 
of the warrant. 

The Magistrate should haw recorded in his 
proceedings whether or not he was so .satisfied. 
The mere fact which he does record, r/c., that 
the Sub -1 inspector could not find Shewdyal, is 
not enough under these Sections. 

It seems wholly uncertain whether any 
written proclamation under Section 183, re- 
quiring Shewdyal to appear within a fixed 
period, ever did issue from the Magistrate’s 
Court, 'rhere appears to bo no copy of any 
such proclamation in the proceedings. It is 
only by a mere conjecture that we could infer 
that this proclamation is what the Magistrate 
alludes to in his order of the 14th of June 
as “ a notice under Act XXV. of i86 1 . ‘ If any 
such proclamation ever issued, there is, as the 
Judge says, nothing to shew that it was pub- , 
licly read or stuck up as reijuired l>v Section 
183. Fhe Joint Magistrate says, - riic Nazir’s 
return cannot be found.” 'Fhe entire absence 
of all allusion to any proclamation in the | 
subsequent proceeding leads to the inference ; 
that none was in fact issued. I 

ll is admitted by the Joint Magistrate that ! 
no order lias been passed declaring the pro- | 
perty lo he at the disposal of the (iovernment. 
Now, if there was no proclamation under Sec- 
tion 183. no such order could have been or 
can now be made. Kven if any proclamation 
was in fact issued, there is nothing in 
the papers on the record lo show what was 
the time specified as that within which 
Shewdyal was ordered to appear : and consc- 
ouciith. even if it be auempted to sup^K>rt 
the order for sale, as an irregular and 
Informal order placing the pro(>erty at the 
diipoml of Government, as suggested in a re- 
mark by the Joint Magistrate, tlic Joint 


Magistrate had apparently no evidence before 
him on which he could have found that Shew- 
dyal did not come in within the time limited 
by the proclamation. 

As the rights of the Government arid the 
purchaser will be affected by an order seltirig 
aside the sale, the sale ought not to be set 
aside without giving them an opportunity of 
being heard. 

It is therefore ordered that the Govern- 
ment and the j)urchaser he at liberty to show 
cause on Friday, the 28th of September, why 
the order of the Joint Magistrate for the sale 
should not be repaid to the purchaser. Notice 
w'ill he served on the Government Pleader, the 
Collector of Bhaugulpore, and on the pur- 
chasers Hrijolal Singh and Kamdyal Singh, and 
their Mooklear Oojenlall. 

7 ‘he 24ih September 1866. 

Present : 

'I'he Hon'ble J. P. Norman and G. Campbell, 
fudges : 

Disputes concerning use of water— Section gao, 
Code of Criminal Procedure (Construction of)* 

Criminal Jurisdiction. 

Refetred under Section 4^4^ Act XXV. of 
ttiOi. and Circular Otder No. iS^ dated 
j^ih July 

Moonshce Ilurukh Lall. 

Sectiun 3io, (\k1c oi Criminal Pnxrcdurc, is not in- 
tt'iuled to provide a substitute for a civil suit to declare 
the rights «>f the parties, but tmly empowers the Magis- 
trate to order that possession shall not be taken by any 
party tt) the exclusion of the public, until the party 
claimin}; possession (4>tain a <lecrce for exclusive pos- 
session. 

1 1 is quite clear that the order of the 
Magistrate is erroneous, and must be quashed. 
When it appears that the use of water is 
open lo the public or to any person or class 
of persons, the Magistrate, under Section 320, 
may order that i>ossession shall not be taken 
by any party to the exclusion of the public or 
such persons until the party claiming {K>sses- 
sion obtain a decree adjudging to him such 
exclusive possession. Here the complainant 
was not in jKjssession. She was simply a 
zemindar who had let her lands in farm. 
If the farmer and the ryots who actually 
used the water had complained, the case 
might have been different. 'Fhe Section in 
question is not intended to provide a sub- 
I siiiute for a civil suit to declare the rights 
1 of the parties. 



Crmiml 


TH« WtEKLY 




n 


11660 


think that, il the offence was proved, she 1{H 
might have been lined niider Section {m 
Section 32). The conviction must be quashed, 
and the fmc repaid. 


The 24th September 1866. 

Presen / . 

The Htm’ble J. P. Norman and G, Campbell. 

Jutlgfs. 

Trial before Blagistrate— Procedure on denial 
of complaint bj accused. 

Criminal Jurisdiction. 

Me/erred under Sec ho n of ihe Code of 

Criminal Procedure, and Cinular Order 

No. /<y, dated ! ^ih July /tV6 7. 

Ahlad JVIonee Do.ssec. 

When an acruM'd person di*nies ttie truth of th«- 
complaint made a?ain>t him, the Majli'.trate <»»H!h(, 
under Sectirm stV), CtKle td Criminal fVoiedure, t«» hi .ii 
the complainant and his witnesM-s in support ot the 
complainant, and also the accused aix! hi*^ uitncsM\s. 

Thk proceedings of the Joinl IMagistrale 
in this case arc uiierly illegal. ’I he Koad 
Inspector of llaulcah reported eertaiii jrcr- 
sons for allowing their tanks to he in a 
filthy state. Gninany C'huprassy appeared 
in support of the complaint tm ilie aHih <il 
June of the present year, and staled iIku in 
Gurrukparah Lall Ilahari Jiabon's /?<v/ 
tanks were in a very filthy state. 

On this a summons issu* d directed to 
Ahlad Atonce, ihe wife >f /.all iJahan. 

On the 13th of July Kadha .^oonder Kaie. 
Mooktear Agent for Ahlad Mtmec. appealed 
and made defence, stating that ‘'he had one 
ditch in (iurrukparah, that it was clean, that il 
wa.s cleaned two months ago, that she uas 
fined 3 rupec.s, for noi cleaning it before, by 
the Deputy Magistrate, anti lhai she had no 
other tank in Gurrukparah. 

On this it was the Magistrate s place duly 
to hear the compiainant and his w itnesses in 
aupport of his complaint, and al.so hear the 
accused and her witnesses under Section zUU, 
Code of Criminal 1 Procedure. 

But, without hearing any witness at all, 
without even having given to the accused 
any opportunity of cross-examining or con- 
tfadicting Gumany, who had been examined 
in her absence, be writes : “ Defendant No. 
4 (that is, Ahlad Mome) not being present 
this day, I fine her Rupees^ being j 6 
Rupees an account of each tank:' 

The Sessions Judge suggests that the 
accused could not be convicted under 
Section 269 of the Penal Code. In this be 
is probably right. But wc are disposed to 


I he 26th September 1866. 

Present : 

The llon hk* h. H. Kemp and W. Markby, 
Judges. 

Evidence - Dying decU rations— -Rape. 

tjnoen vcisus Ih.ssoinnjun Mookerjee. 

Revised u$tdct AV< //<>// Code o/' Criminal 
/*t edtift. 

1 Ih <!vmv' <K‘< laialion of a di'KaMci persun k adniis- 
sihlf in tvitleiuv «*n a of 

'I'liK ijursiion pul to us in this i asc relates 
to the .idmi^sihilav ol the dying declaration 
of a isnl person. 

'riu‘ pri.soner was indie led on a charge of 
inindtM and lape. I hr general evidence 
ag.iinsi the pii.sonei was that he enticed die 
tlec eased girl into his house, from which she 
returned .slioilly allerwatds, having suffered 
such great violence to tier j)er.son that she 
died shortly alter wards. 

'Mie Sessicurs juilge was of opinion that 
the tle< eas',*d made the slaicmeni in (picstion 
under the appreliensimi of impending death. 

I'lie efieci ot the sialenieiit was that the 
prisoner w.is the person who commiUe<! the 
outrage. 

I’hc Sessions Jinlge told the Jury that the 
evidence wa.s a^linissihle on the charge of 
muriler, hut ilial, on the charge of rape, it 
was not KO : and that, when considering this 
charge, they were to allacli no weight to 
this cvitlence. 

Ihe prisoner wa.s {uijuittcd of murder, 
and convicted of rape ; and as, with rc^speci to 
this olh ncc. the evidence was rejected, the 
conviction is in no way invalidated if th'' 
Sc.ssions Judge was, in onr opinion, wrong in 
his direction. But, as the rjue.'fUon has 
been put to us, we are willing to state our 
opinion on the point. 

Wc admit that the Sessions Judge s ruling 
is in perfect accordance with the English 
law of evidence as applicable to criminal 
cases, the admissibility of dying dcclara* | 
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Vol VI. tions being there confined to cases of homi- With regard to the English treatises, 
cide, where the death of the party making Best, Phillips, and Taylor, all recognise the 
the declaration is the subject of enquiry ; exclusion of the evidence in such cases ; 
but, for the reasons we are about to stale, they all treat the admissibility of dying de- 
wc do not consider so narrow a rule to claralions as itself exceptional, and place 
exist in this country, not because of any this limitation on the exception, that the 
difference between Kurojieans and Orientals, declaration must relate to the death of the 
but because we do not consider that the person making the declaration, and is only 
P'nglish rule rests on any sound princi* evidence when that is the subject of en- 
plcs. (juiry ; but there is little force in their rea- 


Por the reasons staled by the Chief Justice 
in the judgment of the P'ull Bench in Reg. 
vs, Kyroollah, Weekly Reporter, (Criminal 
Rulings, Vol. VI., page 21, we feel our- 
selves at liberty to examine any rule of 
evidence applicable to criminal cases for 
which Engli.sh authority alone is quoted, 
and which has not been established here by 
1-egislative enactment, or by the long j>ractice 
of the ('cnirts reccignized by the superior 
C'otirts of .Appeal. 

'rite only Legislative enactment ii]>on the 
.subject in this country is the provision con- 
tained in .'section 29 of Act IJ. of 1H55, 
which provides that, where dying declara- 
tions are evidence. lh(‘y sliall be received, it 
it be proved that the deceased was at the 
time of making the declaration, and then 
thought himsell to be, in danger of impend- 
ing death, though he <;nlertained, at the time 
of making it. hope of lecoverv. 'I’his pio- 
vision, thotigh it modilies the English law 
on this point in .m important parlicidar. does 
not aflecl the pteseni question. 

It seems prcltv certain that the law in 
England on this subject has Ijcen much nar- 
rowed of late M*ars. 'i’here arc instances 
in the older bfH)ks in which cl\itig declara- 
tions have been admitted in civil ca.ses. ami 
in no c asr earlier than Rex vs. 1 iutchin.soii. 
in vol. 2. page boS), does the 

rule appe’! to liavc been laid down that 
dying dechuauons are oidy admissible where 
the (iealh oi the declarant is the subject of 
enquiry. The existence of thi.s rule of ex- 
clusion is assorted in R. 7 's. Mead, page bf -S : 
but Mr. justice C oilman and Mr. Baron 
Parke, in K. Baker. Mcnidy ami Robin- 
sons' Reports, vol. 2. page 53. did not act 
upon it. In R. r-j. Hinci, 29 Law Journal, 
Magistrates* I'ase.s, 148. the rule, as laid down 
In R. Mead, was again enunciated and 
acted on. Neither in K. vs. Mead nor in R. 

Hind is a single argument given or au- 
thority quoted in supi>orl of the rule. 

It cannot, therefore, be said that the au- 
thority of English decisions is veiy* strong 
in su|>iK)ri of the exclusion. 


somng. 

( )ur reason for thinking that this evidence 
ought to have been admitted is that no 
possible rea.son can be given for its admis- 
sion in the case where the death of the 
party making the sJatemcnl is the subject 
of the enquiry, which docs not apply with 
equal foice to its admissibility in the pre- 
sent ca.se. 'Lire ground on which dying de- 
clarations are aclmissible is iliat, when they 
are made, the declarant is in a condition in 
which, according to the experience of man- 
kind. it is not less likely tliat what he says 
is true than if it had been said before a 
Magistrate under the sanction of an oath 
and in ])re.sence of the jirisoncr. It is, 
lhcrcfoj*e, pul on a lexel with a (lepnsi/ion, 
technically .so called, which is admissible in 
case of the deponent's death (*r absence from 
illness. But this has nothing to do with 
the nature ot the crime to wlrich the evi- 
dence relates ; it is just as applicable to one 
crime as another. 

It has been said that Lourts ha\e been 
driven to accept this «'vidcnce by the ne- 
cessity ol the case: tlu' neiessiiy ari.sing 
from this, th.il the injuied person, who 
might be the priruipal witness again.si the 
prisoner, is dead. W'e may remark that such 
necessity, as it is called, is not a ground for 
receivityg evidence which ought, on other 
grounds, to be excluded, nor is it the reason 
why tills evidence is admitted: but, even if 
it were so, that necessiiy is just as likely to 
exist vbere the deceased ]>eison has been 
I robbed, or raped, or assaulted, as where he 
- h.is been murdered. 

I C’onsideting, thciefore, as we do, that 
I d\iug declarations are a sj>ecics of evi- 
dence, which, on the vle 'e. are likely to 
be useful in leading Jme.s and C'ourts 
of Law to a right c(^nclu^ion on the 
facts before them, and that the principle 
on which they arc admis^ble in cases of 
murder is applicable to their admissibility 
in other cases, we think that the Sessions 
Judge wa? wrong in his direction to the 
Jurj\ and that the evulenc*e in question was 
; admissible on the charge of rajn;. 
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tion on this evidence cannot be sup]>nrted* Vii VI* 
We, therefore, ortler it to l)e ipiashed, and 
the prisoner to be actjuiited and released. 


The 26th September i866. 

Prfsenf : 

The J^on’ble F. H. Kemp and W. ISfarkby, 
Judges. 

Evidence (of offenders). 

Queen lersus Reaz Ali alias Dulloo Khan. 

Committed by the Joint Magistiate of 

^fonghyr. and iritd hv the Sessions Judge 

of Bhaugulpore. on a . barge <>/ </-/< e//r. 

Th^ i'videncr of persons who an'* thf'inseKfs hahU* ti> 
punishment should he earefjilly siflet! and tested before 
they can be relied <»n in a Court of Ijsiw. 

In this case we are not saiisfu^i widi the 
evidence on which the prisoner has lieen 
convicted. No one can dcubi that the 
testimony of persons in the position of 
witnesses Nos. 2, 3, and 7, however useful 
it may be in assistin'; the tieteciion ot crime, 
requires to be ver\ caretully sifted, betoie 
reliance can be placed on it in a Court of 
Law, There always will exist in the minds 
of ]>ersons, who ate theinst'lves liable to 
punishment, a notion that tiie\ will rtbiam 
benefit by procurini; the ctnisiction of oibcr.s, 
Jn the present case the evidence of ibese 
witnesses appears to have been in no way 
tested, and the only circumstance which is 
mentioned a.s confirming the truth of their 
statements is that the piisoiier s name was 
mentioned on a former oc casion as one of | 
the dacoits. Hut this c ircumstaru e is, we j 
think, tex) slight to add such weight to the 
evidence of the informers. It dc)cs not 
ap[>ear that it was by these persons that 
the name was mentioned, ami no steps 
appear to have becMi lakcm upon the inform- 
ation. 

It is true that the witne.sses 1. and 5. 
profess to identify the prisoner as cnie of the 
dacoits, but we cannot attach unv import- 
ance to their statements. 'I'lie davoitv 
occurred four or five years ago, and 
none of these persons had ever seen the 
prisoner before or .since. Jdentificaiion umler 
such circumstances, except in very rare 
cases, appears to us to be cpiiie out of the 
question. 

Wc regret that the Sessions Judge has 
not furnished us at greater length with his j 
reasons for convicting the prisoner, without ! 
which it is extremely difficult for a Omrt 
of Appeal to come to a ccnclusion on evi- ; 
dence not taken before them. But on the 
whole wc feel bound to say that a convic. i 


’I'he 27th September iSb6, 

Present : 

'File Hon'ble W. Markhy, Judge. 

License (for carrying on Slaughter-house under 
Act VII. of 1865, B C.) " Notice of revocation. 

Petition »f Ml. E. leie llaldaney I’/ir- 
Chaii man of the Muniiipal Comtuissi*tners 
fa the Suhu(^>\ of Cahuita. 

riu- Iriiffth ol nolift' t<» bt' to pciMUv. hoUlin;;' 

lir«*nM*s hu rarrvinj; fin umlri Aft \‘ll, 

<»f iM'S. B. ( must hr iiM mined in I’at'h Acronl- 
mc' ti> It's own jKtitu ul.ir riM umstaners. 

“ 'fiiM .1 lii ense was granted on the 24th 
I line 1K65 to Kohanu’loollah to use a place 
for a slaughter- bouse within the Suburban 
Municipaliiv. and was to last until ‘further 
orders. I hat, with a view to register all 
litenses and to make temporary ones peima- 
nent, ami for other nuinitipal purposes, a 
notice was issued on the qth July i8f)6 on 
RohamelooUah. inlorming him that it was 
necessary for him to take out a fresh license 
within seven Tus. on failure of which the 
Icnqiorary license he already held should be 
considered forfeiK'd. 'I'hat, by a letter .signed 
by Messrs. Dignain and ( arrulhcrs, his at- 
lormws, kohametoollali det lined to attend 10 
tins re<iuisilion. and went on slaughtering 
without a fresh liien.'^c, although the old one 
was no mrrre in exisleiicc. I hat t^iolain Hos- 
sein. who alleged himself to !)e a servant of 
kohameKxdlah, was, on a personal insj»ccfum 
made bv the \'icc-( hairman. found to have 
been c<»nlinuing ibc slaughter-house without 
a license, and he was accordingly charged 
under Section 1, A< i VJL of 1865, H. C., with 
having a place as a siaughtcr-hoiise without 
a license. I he sitting < omTni.ssioncr con- 
victed him on tlie 31st August last, and fined 
him Rs. 2 <yo. 

**Thc defendant, (iolam Hos.sein, being 
dissatisfied with tins order, appealed to the 
Sessions Judge of the 24-P<trgunnahs, who, 
on the 8th instant, overruled the conviction, 
and remitted the fine, on the ground, as 
staled in Iris judgment, that the seven tlay.s’ ^ 

Cr, 66, 
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notice was not sufficient, and therefore the 
withdrawal of the license and the infliction 
of the fine were not justifiable. 


The 27th September 1866. 
Present: 


** Your petitioner is not aware as to the ex- 
tent of relief he can expect from your Lord- 
ship's hands in connection with the question 
of fine which has been remitted in this case 
by the Sessions Judge ; but he has no doubt 
that, under Sections 404 and 405 of the 
Code of Criminal Procedure, this Honorable 
Court possesses full powers to correct any 
mistake committed by any subordinate Court 
on a point of law; your T^ordships will, 
therefore, be pleaseil to settle authoritatively 
as to whether the Sessions judge was legally 
correct in saying that the words ‘ until 
further orders’ entitled any person to sup- 
ply a time or a license with such words sub- 
jected to be cancelled at any lime after the 
nolder of it was duly warned. 

When Rohamctoollah refused through 
his attorney to take out a fresh licen.se, and 
relied entirely on his former one, which was 
void, it cannot be said djat the old license 
was sufficient to protect him or his servants 
from the punishment which the law indicts, 
for carrying on a slaughter- Viouse without a 
license. Your petitioner, therefore, t raves | 
that your Lordship will be pleased to set i 
aside the opinion expressed by the Sessions 
Judge, and your petitioner, as in duty bound, 
shall ever pray.” 

yudgmeni 0/ the Hif(h Couti. I do not 
think it necessary to send for the record in 
this case, because 1 think there is nothing 
in Mr. Beaufort’s decision upon which any 
restriction upon the jurisdiction of the Oitn- 
miasioners can be founded. The right of 
the Commissioners, to revoke licenses granictl 
“ until further orders,” is clearly recognised, 
at well as their right to proceed against 
persons holding such licenses, and w ho carry 
on their slaughter-hou.ses after the license.*! 
have been revoked. The remarks of Mr, 
Beaufort as to the length ot notice which 
Oi^ht to be given to the person holding such 
a license before it is revoked, 1 consider to 
apply only to the particular case before 
Mm. AH limit the Commissioners are bound 
to do is to give a reasonable notice to the 
party who holds the license, in order that he 
may apply to renew it, or make other .arrange- 
tnents tor carrying on his business. There 
is no genera! rule applicable to all cases as 
to when notice ought to be given, which 
VrlU ]^vt to be determined in every case as 
it arises, according to its own particular 
dicumstanccs. 


The Hon’ble William Markby, Judge. 

Forgery. 

Queen versus Gyanee Ram. 

Commuted by the Magistrate, and tried by 
the Sessions Judge of Shah a had, on a 
charge of fraudulent execution in signing 
a document, 

The sijrninp of a vakalutnamah in the name of co- 
decree.tu>lders without tht'ir authority to do so, and 
deliverinj? it to a vakcc-l with instructions to file a 
petition statiny: that the del>t had been satisfied, and 
prayinyf that the case may be stnicl: off the file, is 
forj^ery within the meaning of .Section 463 of the Penal 
Code. 

Thk prisoner in this case has been con- 
victed of the offence of forgery under Section 
463 of the Indian Penal Code. The case, 
which was very clearly proved, was that 
the prisoner, being one of several joint- 
decree-holders, made a collusive arrange- 
ment with the judgment-debtor that a cer- 
tain Sinn of money should be paid to him- 
self in satisfaction of the decree, and that he 
should stop proceedings upon the decree. 
Upon this the prisoner signed a vakalutna- 
mah in the name of Golab Ram and others, 
his fellow decree-holders, and delivered it to 
a vakeel with instructions to file a petition 
stating that the debt had been satisfied, and 
praying that the case might be struck off 
the tile, which was aicordingly done. Sub- 
.sctpiently a petition was filed by Golab 
Kam, denying that the prisoner had any 
right to use his name ; and the Judge, being 
satisfied that this wa.s so, directed these pro- 
I'eedings to be taken against the j^risoner. 

I'he vakalutnamah was signed in this 
form; '‘Golab Kam by the pen (bukalam) 
of Gyance Ram (the prisoner).” 

rhe only question is, whether this is a 
forgery wiildn the meaning of Section 4^)3 
above referred to.^ and I think that it is. 
Section 4O3 declares the making a false 
I lUHnimenl with iiueut to commit fraud to lie 
forgery, and Section 464 declares that a 
person wiio signs a document, with the §«- 
teution of causing it to be Ivelteved that 
sucli document was >igned by the authority 
of a person by whose authority he knows 
that it was not signevi, makes a false docu- 
ment. 

These words clearly include the present 
case. 
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I only reserved my decision ihis case, 
because I wished 10 look at iite case of 
Regina rvrxiM White, rc{X)rie<l in Volume 1. of 
Denison's Crown Cases, in which the 
Court of Criminal Appeal in h'n^land una- 
nimously held that the unaiithoriKed use 
of another person's name professedly as 
agent was not forgery. liul I fiml that 
tlui case turned eniirci> on the Knglish de- 
finition of forgery under the rhen cxihling 
Statutes, and has no effect \\halever upon 
the interjiretaiion of the Section of ilu 
Indian Penal Code now under consideration. 

The appeal of the prisoner is. therefore, 
dismissed, and the convicti m allinned. 


The 28th September 1866. 

Prtsmt : 

The Hon i)le F. 15. Kemp and W. Maikhy, 

Theft. 

Queen versus Nobiii ('hiindei Uoldar. 
Criminal Appellate Jurisdiction. 
Mihcelluncous < 'asc. 


seized, and the prisoner, who Is a servant Mb Mi 
in the employ of that Company, took 
charge of the nets, and refused to give them 
up to the Police, without the orders of 
his immediate employers. The gist of the 
offence of theft consists in the dishonest 
intention of the party taking the properly. 

In the present case it is very dear that 
there was no dishonest intention. The 
piisoner, acting Jitie in the interest 

of his emphners, aiul finding the lishcrmen 
IHMching on his masters’ fishcrieK, took 
charge of the nets, iuid retained possession 
of them, pending the orders of his cm* 
plovers. The taking not being criminal 
when the po.ssession was chargtil. tliere 
was no theft, and the conviction is illegal, and 
must be (juashed. 


The 29th September 1866. 

Presen/ : 

'I'he Jlon ble j. P, Norman and C. Camp* 
bell, yudf^a. 

Absconded Offender— Forfeiture of property of. 

Criminal Jurisdiction. 


'I’ht* priboncM', aciift^ hou<i fide in tin- inteK ^t of his 
employers, and finding' a party of fisInMrncn p(ia<'hin^ 
on hi.s masters’ fisheries, took charge id the n**ts, and 
retained [K>sses.sion of them, pending the c»rders of hi> 
employers. 

IIklii that the pttsrmei was not guilty of theft. 

fix the 21 St tiKsiant we i.<*.Mi*'d an order 
for the immediate release ot tins jiiisoner. 
We now proceed to give our reasons for 
such order. 

This appeal was submitted on a point of 
law, and was referred to llii> Hench by the 
judge sitting in the Mi.scellancous Depart- 
ment. 

The prisoner was convicted of theft, Sec- 
tion 579 of the Indian Penal C ode, and wa.s 
sentenced to simple imprisonment for the 
period of one month, and a fine of R.h. 20, in 
default of payment further tm;)ri.sonnient for 
one week. 

It appears that a party of fishermen were 
poaching on the fisheries belonging to the 
Port Canning Company, their nets were 


Sheodoyal Singh versus (Jirban Sing. 

Pf/et t al under Se< lion Code 0/ Crimi^ 
nal Procedure, 

Pr<M.i‘durr by Magistrate before declaring a forfeiture 
of the ptopeity of an abs<x)iu!cd offender. 

In this ciiNe it is (|uite clear that there is 
nothing fo show that the steps which are 
necessary to enmlc the Magistrate to declare 
the pro[)erty at the tlisposal of the (rovern- 
ment. under Section 184 of the C'ode of 
Criminal Procedure, were ever taken, and, 
in fact, no such confiscation ever took place. 
When the defendant came in, he was not 
askerl whether he had really absconded and 
concealed : and, as his projicrty was not con- 
fiscated, he did not tender any explanation 
to the judge, and. in fact, he was not called 
upon to do so under Section 185. The j>ro- 
ccedings are irregular, and must lie quashed, 
the property to be restored to Sbeodoyal, 
and the purchaser wtU get back bis pur- 
chase-money. 
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The 3rd October 1 866. 

Present : 

The IJon’ble F. li. Kemp and Shuinbhoo- 
nath Pundit, Judges, 


Assistant Magistrate ; but, as it appears that 
cases similar to this have been allowed by 
some Magistrates in this district, and con- 
victions sustained under this Section, it is 
advisable, 1 think, in this diversity of opi- 
nion, to have an authoritative ruling. 


Breach of contract (to convey Indigo from the 
field to the vatsF-Section 490, Penal Code. 

Criminal Jurisdiction. 

Referred under Section 4()0 of the Civil 
Procedure Code. 

Nowa Tewaree and Mullen jha. 

An aj3freeinent fur personal service in conveyin;; indigo 
fiom tnc licld to the vats is nut a contract, the breach 
of which is punishable by Section 4<jo of the Penal 
Code. 

Remarks hv the Assistant Magistrate. 

An agreement for personal service in con- 
veying indigo from the field to the vats 
is not a tontracl, the breach of which is, and 
was, intended to be made punishable by Sec- 
tion 490 of the i’enal Code. The words 
** voyage or journey * apply to, and must 
be rcatl with, the whole ol the Section : and 
indigo, on its way from the fields to the vats, 
can scarcely be said to be either on “ voyage ” 
or “ ionrney. It is true these words 
do not occur in Illustration i(*), but they; 
are necessaiily implied. I he illuslralums 
“ make nothing law which would not be j 
law without them.'’ “ 'I hev are not intend- < 
ed to supply any omission in the wiiiien i 
law, or to put a strain on it. ’’ besides, 
it seems clear from the remarks of the 
Indian Law Commissioners that this Sci'lion 
was enacted to protect travellers, and the 
goods of travellers, against the rasc.ility of j 
a class of men who woiilvl he able to render ! 
them no adequate compcnsativ)n for a .serious I 
wrong, and whose “ whole property would j 
probably not cover the expenses of prosecui- j 
ing them civilly,^’ and not to apply 10 con- ! 
tnicis like the contract in this case, where, ! 
whatever may be the inconvenience and | 
delay in prosecuting the offenders civilly, 
damages can generally l)o recovered. .Xgaiii, 
the description of the property to be con- 
veyed is not sufficiently explicit. The 
goods must be most clearly specified. 

Remarks h' the A/agisfrate.— In the few 
Instances which have come before me of | 
Ruch cases as this, 1 have always refused to i 
take them up in the Criminal Court, believ. 
ing that the Jk^ciion of the Penal Code is i 
not applicable. 1 therefore agree with the ■ 


Judgment of the High Court , — Read the 
proceedings connected with this reference. 
The Court are of opinion that Section 490 
of the Indian Penal Code is not applicable 
to the case submitted to their consider- 
ation, and they agree in the remarks record- 
ed by the Assistant Magistrate and Magis- 
trate of Sarini. 


'J’he 4th October 1866. 

Present .* 

The IJon’Me G. Loch and Shumbhoonath 
Pundit, Judges. 

Abetment of murder — Disappearance of 
evidence of a crime. 

Queen versus Goburdhun Bera. 

Committed hv the Deputy Afagistrate, and 

tried by the Ofniating Sessions Judge of 

Midnapot e^ on a (harge of murder. 

IVisontT was present at a murder without beirijr 
aware that such an aet was to be committed, 'bhrough 
fear he not only did not intt'rfere to prevent the rom- 
inission of the crime, but joined the murderers in con- 
ceatinn the body. Hki.Ij that he was ijinity, not of 
at)etment of murder, but of causing; the disappearance 
of evidence of a ciime undei Section 2 oi of the Penal 
Code. 

Loih, J. I THINK that the finding of the 
.Sessions Judge is opposed to the evidence, 
and that the prisoner cannot be convicted of 
abetment. 'Lhc prisonci was present when the 
murder look place. He was not aware that 
such an ad was to be committed, but he did 
not interfere to prevent the commission of the 
crime, being apparently loo much frighten- 
ed to ilo so. He joined the murderers in 
concealing the body, being frightened into 
compliance by their threats. This is the 
substance of the evidence given by Bhurut 
Gorayen, the only eye-wiincss. The sub- 
stance of the prisoner’.^ verbal confession to 
the Deputy Magistrate, as deposed to by 
that officer and the Deputy Inspector of 
Police, is to the same effect ; and, from 
this evidence, it cannot be said that the 
murder was committed in consequence of 
this prisoner s abetment. The prisoner ap- 
pears to me guilty of an offence under 
Section 201, and liable under that Section 
to impri.sonment, and I would sentence him 
to five years' rigorous imprisonment. 

Shumbhoonath Pundit. J. — 1 concur^ 
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The 5th October 1 866. 
Present : 


in any proccctiings or enquiries uiuler the Act, if inten* VedL 
tiofialty tnlse. renders such |>ersun liable to a t rimitta] 
prt»secution. 


The Hon*ble F. B. Kemp. Jud^t, 
EYidence—Confesaion of prisoner. 

Queen versus Sreernutiy Mongola. 

Committed hy the Ma^nstritte, and tried ly 

the Ojffuiating Sessions yudge of Midna- 

pore. 

The confession of a prisoner before a Mapstrate, 
thouj;h retracted before the Judge, is admissible in 
evidence against the prisoner, provided the Judge be 
satisfied that it was voluntarily made. 

I CAXXO’I intericre with the sontcncf in 
this case, though, I tliink, the prisoner ought 
to have been convicted of the graver 
charge. 

The Sessions Ju<lge is clearly wiong in 
staling that the confession of the t)risoner. 
Mongola, before the I)epui\ Magistrate, is 
not evidence against her, simply because she 
retracted it in his ('onri. In almost every 
case, the confession before the Magistrate is 
retracted before the Sessions Judge. It is. 
however, admissible as evidence, provided 
the Sessions Judge be satisfied that it was 
voluntarily made. The Court cannot but 
e.xpress their surprise that the Se.ssions 
Judge should entertain such an erroneous 
opinion. 

A])peal rejected. 

The 5th October i86h. 

Present : 

The Hon blc F. IT Kemp and W. Markby, 
Judges. 

FeIsc eTtdence<~CriminAl Prosecution under 
Reg^istration Act XX of 1866. 

Queen versus Jaggut Chundcr Dutb 
Criminal Referred Jurisdiction. 

A Sub-Rcjfirtrar competent, for any purpose con- 
templated by Act XX. of t866, to examine any person ; 
and any statement made by such person before an Officer 


This is a reference made by the Sessions 
Judge of Jessore, moving this Court to ex- 
press an opinion u}K>n a [»oint which has 
arisen in ,i case coming under the new Re- 
gi.straiion Act XX. of 1866, 

It appears to us that Juggul Chundcr 
Dutt, acting on behalf of Ram iJyal 
(jhose. presented a document to the Suh- 
Kegi.slrar of Narail. which purported to be 
a dur-inourosee poltah from Doorga Churn 
Bo.se, for the purpose ol having it re- 
gi.stercd. 

At the instance of juggiu Chundcr, the 
alleged grantor of liie lease, Jloorga Churn 
Bose, was summoned. He appeared, and 
denied the e.xecuiion of the deed. .\t this 
stage of the case, it appeals to Us that the 
Sub- Registrar, uiuler ^etiion 3^1 of the ,\cl, 
wouKl have done well had he simply re- 
corded his reasons for lefusing registry on 
the <locumeul, as dirt'cled in Section 8j, 
leaving the investigation of the facts If) the 
trihimals regulaily constituted for that pur- 
pose. Bui he wcni furihcT, and examined 
(he grantor and (he atte.sting witnesses, 
and, having app;ucni)\ satisfied himself 
that the grantor had inteiuionally made 
a false statement in stating that he had 
not executed the deed, he in.stituted pro* 
cceding.s under Section 92 of the Act, 
having first obtained the .sanction of his 
immediate superior under Section 95. 'Fhese 
proceedings may have licen indiscreet, but 
they are clearly nf>l illegal. 'The Sub- Regis- 
trar was competent for an) purpose contcin- 
plaied by the Act to examine any person, and 
any statement made by such person before 
an officer in any proceedings or enquiries 
under the Act, if intentionlly false, renders 
such person liable to a criminal prosecution. 
Copy of these remarks will he forwarded to 
the Judge. 
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The 5th October 1866. 

Present : 

The Hon'ble F. B. Kemp and W. Markby, 
Judges, 

Murder (of supposed wisard). 

Queen versus C)oram Sungra. 

Committed by the Assistant Commissioner, 
and tried by the Judicial Commissioner of 
Chota Nagpore, on a charge of murder, 

A Sjcntencc of death was commuted into one of trans- 
portation for life in the case of a prisoner who commit* 
ted murder in the belief that the deceji.sed was a wizard 
and the cause of his child’s illness, and that, by kinintt 
the deceased, the child’s life might be saved. 

In this case the prisoner has l)een con- 
victed of murder. It appears that his child 
was dangerously ill, and that this ignorant 
man had been told by a person, calling him- 
self a “ Diviner,” that the spirit of one Mitla 
was abroad, and that, until it was appeased, 
the child would not recover. The prisoner 
accordingly went to Mitta, and called upon 
him to take measures to afipease his spirit. 
He at first refused, saying he had not the 
means ; but, after being threatened by ilie 
pritoner, he sacrificed a sheep, a pig, 
and three fowls. As, however, the child did 
not get better, the [prisoner, two days after- 
wards, \\ent again to Mitta, abused him and 
his wife, accu.sed them of witchcraft, and 
said openly that, if his child died, he would 
kill Mitta. On the next morning, Mitta 
was found dead in the prisoner’s house 
whli five severe wounds in the bead, which 
wete undoubtedly the cause of his death. 
The child was not then dead, but died two 
or three days afterwards. 

These are the facts as slated by the Judi- 
cial Commissioner of Qiota Nagpore, who 
tiled the case» and, there being no direct 
evidence as to how the murder took phice, 
he proceeds In his judgment to shew 
very clearly that the story told by the 


prisoner and hrs wife as to how Mitta came 
by his death is untrue, and to give his rea- 
sons for coming to the conclusion that the 
prisoner murdered him. 

The Assessors expressed their opinion that 
the prisoner killed the deceased in the be- 
lief that he was a wizard. 

We adopt entirely the conclusions of the 
Court below, and we have no hesitation in 
saying that, both in fact and law, the 
prisoner is guilty of murder. 

It remains to consider whether the sen- 
tence of death passed upon tlie prisoner by 
the Judicial Commissioner ought to be 
afTi lined, or whether we ought to exercise 
the power which we possess of reducing the 
punishment to transportation for life. 

We have hesitated a good deal upon this 
point. There can be no doubt that the 
murder was deliberate and intentional, and, 

I in that view, merits the severest punishment 
which the law can inflict. On the other 
hand, the prisoner was undoubtedly acting 
under the influence of the belief that the 
deceased man was the cause of his child's 
illness, and, probably, thought that, by the 
act of killing Mitla, the child’s life might 
be saved. Absurd and unfounded as that 
belief was, we think that we are bound to 
take it into consideration, and make some 
distinction between such a case as this and 
cases in which deliberate murder has been 
committed from baser motives. We, in no 
way, countenance the supposition that the 
existence of such a motive as existed here in 
any way changes the nature of the crime; 
but wc think that, as the law has prescribed 
two different degrees of punishment for the 
crime of murder, this is a case which, tinder 
all the circumstances, may be considered 
not to merit the se\'erer penalty. 

We, therefore, afiirm the conviction, but 
annul the sentence of death passed upon 
the prisoner, and. in lieu thereof, direct that 
he be transported for life. 
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The list September 1866. j 

Preset/: | 

The Hon’ble F. B. Kemp and W. Markby, 

Monler—Coiifestion. 

Criminal Referred Jurisdiction. 

Queen rersus Ilvilcr Jolaha. 

A person may l>c convicted of tnutder on his own con- 
fession. 

Where a master acromp.'ioie'^ a st rvant knowing the 
iatter'j* intention to commit murder, and is present at 
the cum miss ion of tlie nuitdci, aUhtnigh he struck no 
blow, stilt he is i^uiits as a piincipal, the only reaM>n- 
aV>le presumjition lu-ing that Vmtn \vcr<‘ acting with a 
common intent. 

Afarkh, J. l.v this case ihe prisoner 
Hydcr has been convicted of murder on his 
own confession, which, there is no reason 
whatever to doubt, is a true one, and wc 
aOirm the conviction and .scittence of death 
passed upon him. 

We are at a loss to conceive why the 
prisoner Pritto was not convicted, lie is 
the pri.soner 1 lyder's master, and is. no doubt, 
greatly his superior in rank ami intelligence, 
i'he weapon with which the woman was 
rnurdercil was his, and he admits that he 
was present when the murder look place, 
having accompanied Ilyder. of whose in- 
tention to commit murdej he says he was 
aware. Kven though it be true, as he alleges, 
that he struck no blow, still be was guilty 
as a principal, the only reasonable inference 
being that he ami Jiyder were acting with 
a common intent. We think the opinion of 
the Assessors was ngfit, hut the C'ode of 
Criminal Procedure gives no power to inter- 
fere where a prisoner has been atipiilted. 


The 2otli Ociolxjr 
Present : 


cbftffoi, for three separate and distinct leb- "WL 
herles committed on tlie same night in three 
different houses. The priaonera must be 
I tried scparatel) on each of three chargea» 
i and the present trial upon all three charges 
at once is illegal. 

’Phe verdict and sentence of the Seaaiona 
Judge are quashed as against all the pri* 
soners, anil a new trial is ordered. 

We think it also necessary to call the 
atleiui m of the Sessions Judge to one or two 
points in the case w ha h lo have escaped 
his atienlion. 

The evidence ag.dnsi the pri.sonera con- 
sists entirely of the presumption which 
arises from s oU n ptoperty having (aa 
allegeil) been iound iti liieii posKcssion. 

But it appears dial no part of the proiH^rty 
was found in the actual manual possession 
of any of the prisoners ; it was found in 
larious parts of a hou.se or houses ami 
premises said to be occupied by the prison- 
ers and (as we gather) several other per- 
sons. But, whether each prisoner had a 
.separate house, or whether they lived in 
common having separate apariinenla, and, in 
the latter case, whether anv jrorlion (»f the 
premises was common to all <hi all ibeae 
points which arc most important in arriving 
at a riglil ormclusion in this case, there is 
great confusion in the evidence, ami, as far 
as we can see, no attempt to clear it up. 

The depo.sition of witness No. 3 docs r»ot 
agree with the evidence of the Police In- 
spector. 'I'he former says he pointed out 
some Domes’ houses and Naiho(» Pasee’s 
house to the jematlar, and that there were 
four Dornc.s, the residents of ihe houses, ami 
five Domes thedr visitors, besides four or five 
females. The Police Jnsi>cclor, on the other 
hand, savs that the four Ilomes lived in one 
houae, and be takes no notice of the visitors 
at all. 


The Ilon’ble O, l/)ch and Markby, Judges. 
R(4>bcry~-Separ*te triiUa— Irregularities. 

Queen versus Itwaree Dome and others. 
Commuted hy the Assistant Jifagistrate, and 
tried by the Sessions Judge 0/ lihauguU 
pffre^ on a iharge of lurking house-tres- 
pass by night in order to eenumit t hefty f^c. 

Where persons ant committed on three sepfitatc and 
distinct charges for thr<»c sef»arate and diftinrt roWwries 
committed on the same niffht in three different bourses 
they must tw tried separately on each of ihc tJiice 
charges. 

Remarks on the irrcgularittes in tlw* investigation 
el the present raae. 

Markby t J,-Th¥. prisoners in this case 
were committed on three separate and distinct 


Again, it does not appear what enquiries 
were made, and what evidence was given as 
to whether a sufficient cau.y existed why the 
attendance of witness No. 3 could not be 
procured. I' n less the presence of the wit- 
ness cannot, by any rcMsonabIc efToits, t>e pro- 
cured, his deposition is inadmissible. 'Phe 
evidence on this f>oint should be taken and 
recorded in the same way as the evidence 
on any other jtan of the case. 

Moreover, wc remark that a good deal of 
the evidence of the Poiice Inspector i.s mere 
heamay, and ought not to have been re- 
ceived uj>on the important point as to where 
the things were found ; and he wa.s not | 
examined with ihe accuracy which (he case 
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required. He gave his evidence in great 
detail before the Committing Magistrate, as 
also <lid witnesses Nos. i and 2, and the 
same ground should have been gone over by 
the Sessions Judge. 

Had it been necessary to dispose of this 
appeal on the merits, this Court would have 
found tl»e utmost difficulty in doing so. 
The evidence throughout is very shortly 
taken, and is not very easy to understand ; 
the prisoners, the witnesses, and the articles 
stolen, being generally referred to by 
numbers, and in many cases witheut any 
distinction. And, upon the real difficulty 
in the case, the possession of the stolen pro- 
perty, there are scarcely any observations at 
all in the judgment of the Sessions judge, 
though, from the little that is saitl, it seems 
as if the evidence were treated as if all 
bore with equal forc(‘ against all the pri- 
soners, which is verv far from being the case. 

It is with great reluctance that we so 
frequently make ob.servations similar to the 
above upon the rnotle in which crimes have 
iieen investigated in the C>3uris below ; but 
the paramount importance of the subject, 
whicli is no less than the ilue administration 
of the C riminal Law throughout the country, 
renders it incumbent upon lus to point out 
what we consider to be irregularities in the 
investigation of cases which are brought to 
our notice. 


'riie 20lh Novcmbei iS6f». 

Presfni : 

1 ’he Uon ble G. I .och, Judge. 

Evidence — Confession. 

(^)ucen versus Kally Churn Ix>har and 
others. 

Committed hy the Ma^istf ute, and tried ty 
the Ojffieiaiing Sessions Jiudge 0/ i/ooghh\ 
on a t harge o/diuoity, i-ye. 

The confr<t\}<ni of an ac<’UN<‘cl pc’inon is only evidence 
mgninst hitnseH. 

I SKK no grounds for interfering with 
the sentence jassed upon the prisoners, and 
I reject their appeal. In the copy of the 
charge, made by the Judge to the Juiy, I 
find the tollowing remark : “ .At the .same 

time you wall recollect that the confessions 
made hy Kally and Sreckani must be 
accepted as evidence both against them* 
** selves and those that they implicate.*’ 


And throughout the charge 1 find that the 
Judge refers to these confessions ; and, in 
drawing the attention of the Jury to the 
evidence against each prisoner, he remarks 
this man was implicated on the confession 
of Sreekant, and recognized by such and 
such witnesses. Now, the Judge must be 
aware of this first principle of law' that the 
confession of an accused person is only 
evidence against himself, and therefore the 
Judge was wrong in referring to the con- 
fession of Sreekanl as implicating other par- 
ties, and instructing the jury that Sreekant’s 
confession was good, not only against him- 
self, but against others. The error made 
by the Judge in this case is not of conse- 
quence, as the parlies convicted by the 
Jury confessed to the Magistrate, and those 
confessions w'ere evidence against them. In 
summing uj) the evidence to the Jury, the 
Jutlgc should have distinctly told them that 
the confessions of accused parties are only 
evidence against themselves, and should have 
instructed the Jury to pul away from their 
minds whatever the confessing prisoners had 
said regarding their accomplices. 

'rhe 20th Xovemher 1866. 

Present : 

'The Uon ble G. Loch, yudge. 

False Evidence— Charge (of Judge). 

(,)ueen versus Parhutiy Chum Sircar. 

Committed ly the Magistrate, and tried by 
the Officiating Sessions yttdge off I/ooghly, 
on a charge of false er^idence. 

In a rase of false evidence, it is not necessary for the 
Judge in his charge to show how the false statements, 
even if made intcntumally, arc material in the case. 

The prisoner has been convicted by the 
Jury of giving false evidence on various 
points, hut the Ses.sions Judge does not, in 
his charge, show how these statements, even 
if made intentionally, w»ere material in the 
case. Section igi. however, of the Pena! 
C'oiie defines false evidence to be any state- 
ment which is false, and which the party 
making it either knows or belie vc.s to be 
false, or does not believe to be true. The 
prisoner comes under this definition. 1, 
therefore, reject the appeal. 
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The Jand November iB66* 

Present : 

The Hon ble (;. Loch, Judgi, 

Evideiice — Stmtemeota in grounds of commit* 
ment 

Queen versus Hurr)» Pershaud and others. 

Committed by the yoint Magistrate^ and tried j 
by the Sessions Judge of Rungpore, on a j 
charge of voluntarily causing griet'ous hurt. ' 


wilful murder, but recommend him to mercf» mili 
but do not state any grounds for their recom« 
mendation. The Sessions Judge, listening 
to their recommendation, has sentenced the 
prisoner to tratiS{K)rtatton for lO years. 

Under Section 30a, the punishment for mur* 
der is eitlier death or transportation for Ife, 

The Sessions judge has no authority to pats 
a sentence of transportation for 10 yeturth 
As this sentence is contrary to law, we, 
under the provisions of Section 405 of Code 
of Oimina) Procedure, revise it, and direct 
that the prisoner be transpioned for life* 


Where a Coinmittini^ Officer in his g^rounds of com- : 
mitment makes statements tending to criminate the j _ 

prisoners, they cannot be used as evidence against the i f nC 27th November lOOO. 

prisoners, if they were n<»t reduced to writing, and j 

without the examination on oath of the Committing ! Present * 

Officer in the presence of the prisoners. * 


Ik the grounds of commitment, the Joint i 
Magistrate staic.s that the prisoners stated j 
to the Police, and repeated before him, on j 
the first day of trial, that they had caught j 
the deceased stealing jack fruit, and had ' 
beaten and chased him away, and further on ; 
the Joint Magistrate makes further state> 
roents, all tending to criminate the prisoners, * 
but which cannot he used a.s evidence ■ 
against them, as their htatcmciUs were not ^ 
reduced to writing, and the Judge has not ; 
examined the Joint Magistrate on oath. As i 
the evidence against the prisoners, e.specia)- ^ 
Jy Chuteeram and Obhoy Churn, i.s very 
weak, I think the record should be returned 
to the Judge under the provisions of Section 
422, and that be be directed to examine 
the Joint Magistrate in the presence of the 
prisoners, and certify the result of such 
additional evidence to the Court. 


The 27th November 1866. 

Present : 

The iion'ble G. I-och and A. G. Maepher- 
son, fudges. 

Murder — Tranaportatloo. 

Queen versus Bhooloo MuHick. 

Committed by the Magistrate^ and tried by 
the Officiating Sessions Judge 0/ Hooghlyt 
OH a charge 0/ murder . 

^ A seiitefice of tranapo^ation other than for life la 
ittegat in the caae of a prisotHur convicted of murder. 

Loch^ J . — T HE Sessions Judge’s sentence is 
illegal. The Jury convict the prisoner of 


I'he Hon ble G. Loch, Judge, 

Robbery*— Theft* 

(^uecn versus Hushrut Sheikh* 

Committed by the Magistrate^ and tried by 
the Sessions Judge of Dinagepore, on a 
charge of lulpable homicide not amounting 
to murder. 

By the infliction of grievoua hurt, theft become* 
robbery, and all parties concerned in the offence are 
iialile to puniiihfncnt. 

Thk prisoner has been convicted under a 
Section of the Penal (’ode which does not 
cover the offence committed. The prisoners 
Hushrut and Rai Bux went to steal man* 
goe.s. ( >ne was on the tree, and the other was 
on guard below, when they were surprised 
by the owner of the orchard. The man 
below attacked the owner, and beat him 
with a lattee, and knocked him down sense- 
less : and the thieves escaped before he bad 
recovered his senses. The owner of the or- 
chard, Kassim, died from the effect of the 
blows lie had received, his skull having been 
fractured. Kai Bux was admitted to give 
evidence, and he stated that he and the 
prisoner Hushrut went to gather mangoes; 
that he was up the tree, and Hushrut below ; 
that on Kassim interfering, Hushrut knocked 
him down; and, before he recovered his 
senses, they effected their escape. 

The Sessions Judge accepts the evidence 
of Rai Bux to tiie extent that he and 
Hushrut went to steal ; but, as there is no evi* 
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y<i^yif dlenc€ to corroborate the rest of his state- 
ment that Httshnit inflicted the blows on 
Kassim, his evidence on this point, the Ses- 
sions Judge holds, cannot be relied on. 

Admitting this to be the case, yet, as vio- 
lence was used by one or other of the thieves, 
the offence becomes robber}’, and not theft, 
and the Sessions Judge was wrong in con- 
victing the prisoner under Section 382, viz., 
of theft after having made preparation for 
causing death or hurt, &c. I'he illustration ' 
(i 4 ) under this Section clearly shews what is 
the offence spoken of. Had A in the illus- 
tration fired the -loaded pistol and hurt /., 
the offence would no longer have been con- 
fined to Section 382, but would have been 
robbery as defined in Section 390. 'riieft is 
robbery if, in order to the committing of the 
theft, or in committing theft, the offender 
for that end voluntarily causes to any 
person death or hurt, kc., and Section 394 
provides that, if any person committing or 
In attempting to commit robbery volunta- 
rily causes hurt, such person or any other 
person jointly concerned in committing or 
attempting to commit such robbery shall he 
punished with transportation fiw life, or with 
rigorous imprisonment up to ten years. 
Under these circumstances, therefore, it is 
clear that, by the infliction of grievous hurl, 
theft had become robbery, and that all parlies 
concerned in the offence were liable to punish- 
ment, and therefore it was not very material, 
forthe purpose of convicting the prisoner, whe- 
ther Rai J 3 ux or Hushrut were below’ the 
tree. Had it been proved that llushrut was 
the one who struck the blow, die sentence 
upon him must, under Section 397, have hecMi 
nothing under seven years’ imprisonment. 
As it is, though 1 think the punishment in- 
adequate to the offence, it is a legal one, and 
therefore 1 confirm it. 


The jSlh November iSO<i. 

Prtstni : 

The Hon'bte G. Loch, Judge. 

Bliirder***Oolpable Homiride not onuHititisg to 
Murder— Grievous Hurt 

Queen versus Hurry Hass Paul and others. 

Xiuuemiiied by the Magistrate^ and tried bv 
the Sessions Judge af Mymensing, on 


a charge of culpable homicide not amount- 
ing to murder. 

Explanation of the difference between murder, cul- 
pable homicide not amounting^ to murder, and grievous 
nurt. 

It appears to me that the Sessions Judge 
is wrong in convicting the prisoners of 
culpable homicide not amounting to murder 
under Section 304, and that they should 
have been convicted of grievous hurl under 
Section 320. 

All culpable homicide is murder, unless 
i it be accompanied with one or other of the 
exceptions given in Section 300, Penal Code. 
'I'hal Section distinctly describes the offence 
of murder as follows : Culpable homicide is 
murder — ist, if the act by which death was 
caused w'as done with the intention of caus- 
ing death : 2nd, if done with the intention of 
causing such bodily injury as the offender 
knows to he likely to cause the death of the 
person to whom harm is caused ; if done 
with the intention of causing bodily injury 
to any person, and the bodily injury intend- 
ed to l>e inflicted is sufficient in the ordinary 
course of nature to cause death ; if the 
person commiiiing the act knows that it is 
so immediately dangerous tliat it must, in all 
jirobahiliiy, cause such bodily injury as is 
likely to cause death, and commits such act 
without excuse for incurring the risk of 
causing death or such injury as aforesaid. 

The punishment for culpable homicide 
not amounting to murder is set forth in 
Section 302. 

Culjiable homicide is not murder when 
the offender is deprived of self-control by 
gr.ive and smlden provocation : 2nd. when 
committed in the exercise in good faith of the 
right of self-defence ; j/v/. w hen the offender 
is a public servant, or aiding a public 
servant acting for the advancement of public 
justice ; 4th. when conimiited without pre- 
meditation in a sudden figin in the heat of 
passion ; and, ^th. where the person whose 
death is caused, being above eighteen years, 
suffers death, or takes the risk of death, with 
his own consent. 

Section 304 provides for the punishment 
of persons convicted of culpable homicide 
not amounting to murder as described above. 

It is to be observed that, in both classes 
of culpable homicide, intention or knowledge 
is included, and that it is only by reason 
of the existence of one or other of the excep- 
tions mentioned in Section 300 that culpable 
homicide is taken out of the category of 
murder- 
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In the present case, there is no justifica- 
tion for the brutal conduct of the prisoners 
towards the lhief» whom they had caught and 
bound. They must have know n that, if a ^ 
man is pounded and kicked ttii ten (tf his 
ribs are broken, and he be otherwise inal* 
treated, they commit an injury sufficient in 
the ordinary course of nature to cause death : 
and, as none of the exceptions in Section jcx) 
are pleaded, it is ver>' questionable whether 
they should not have been convicted of mur- 
der. 1 

If it be said that there was no intention s 
to kill or to do such injury as was suflicieni 
in the ordinary course of nature to cause 
death, then it appears to me tliai the con- 
viction of culpable homicide not amounting 
to murder is incorrect, for that offence com- 
prises intention, but the act is extenuated 
by one or other of the exceptional circum- 
stances mentioned in Section If. then, 

the offence of which the prisoners are guilty 
does not fall under the hea<l of “culpable 
homicide not amounting to murder. ’ and, 
from absence of intention to kill or to do 
such bodily injury as i> suflicient to cause 
death, does not amount to murder, the only 
offence, of which the prisoners can be con- 
victed, is that of grievous hurl. 

Looking at the circumstances of the case, 
though the treatment of the captured thief 
by the prisoneis was brutal, 1 do not think 
that they, Haradhun Paul and Kamjoy Patil, 
had any intention of killing him ; but. in 
the excitement of the capture, they, with 
several others, were unsparing of their 
blow's and kicks. I'he conduct ol Cheeroo 
alias Sreenarayun, the next morning, was 
still more brutal, for he dragged the dying 
wretch al>out the compouml by the rope with 
which he was lied, and, as it were, look 
away the least chance he might have had 
of gelling o\er the effects of the severe 
beating he bad endured on the previous 
night. No proof is adduced that the 
deceased was caught in the act of committing 
theft, Sushiram, in whose house the theft 
IS said to have taken place, and who is re- 
{)oned to have captured the thief, lias not 
been examined ; and it is only stated ge- 
nerally in the evidence that .Sushiram had 
caught a thief whom they were beating. 

For the reasons given above, I think the 
prisoners should be convicted of committing 
grievous hurt under Section 320, Clause 8, 
and sentenced under Section 325. I, there- 
fore, confirm the sentence passed upon them, 
and reject the appeal. 


The 3rd December 1866. 

Prtsenl : 

The Mon’blc G. Loch and A. G. 

Maepherson, Judges, 

Evidence— Receivitig stoka proper^* 

Queen versus Doyal Shilydar and another, 

Commilletl hy I he Assisianl Magistrali^ and 
tried hy the Sessions Judge of West Burd* 
ivan, on a charge 0/ dishomstly retaining 
stolen property. 

Kvidc'iic'c of truilty knowlrdf^e it ncceKsary toe convSc* 
tion on a charge of disthoncstly retaining iitolen pro- 
perty. 

loth, J. 1 THINK that the conviction 
in this case cannot be sustained. The pri- 
soners were not charged with having com- 
mitted the dacoily ; but. on the suspicion of 
the party robbed, their houses were searched, 
and certain articles, a gold nulb, two 
silver hashes j necklaces), and some brass 
uniensils. were fouiul, and were claimed and 
identified by the complainants, There is 
no salisfaitory' evidence to shew that this 
properly w'as concealed. The prisoners, to 
judge from their caste, are in a social posi- 
tion to warrant the belief that articles of 
this kind would be found in their houses, 
rhe identification of the properly by the 
complainant and his witnesses is of the 
most general kind, while the prisoners claim 
it as belonging to them, ai>d produce wit- 
ncsscH in support of their as.sertion. Now% 
though much reliance may not be put on 
the evidence of these witnesses, yet a con- 
viction of a scriou.H offence on a mere general 
allegation of identification of the property 
j by one or two witnesses for the prosecution 
j cannot be supported, and further it is to 
i be ob.scrved that there is no evidence of the 
I guilty know’ledge w'hich is necessary to 
constitute the offence of which the prisoners 
have been convicted. I would reverse the 
sentence passed by the .Sessions Judge, and 
direct that the prisoners, apfiellants, be re- 
leased. 

Maepherson, J.- A also am of opinion 
! tliat these prisoners ought to be acouitted 
j and discharged, the offence with which they 
I are charged not being proved against them . 
) with sufficient certainty. The evidence, as ^ 
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to the articles In question bdng the pro- 
secutor's property, appears to me very un- 
satisfactory and unreliable : while, beyond 
the fact that at the trial the prisoners 
claimed the articles as their own, there is 
no evidence whatever of any guilty know- 
ledge. The prisoners are acquitted, and 
must be released. 


The 3rd December 1866. 

Present : 

The Hon'ble G. Ix)ch and A. G. 

Maepberson, Judges, 

Practice— Section 36, Letters Patent 

Queen x^ersus Sheikh Soobhanee and others. 

CemmitUd by the Magistrate, and tried by 
the Sessions Judge 0/ Sy the t, on a charge 
of bringing false criminal charge with 
intent to injure, ^c, 

tn the Sessions Court the prisoners were convicted 
and sentenced. On appeal to the Hi}(h Court, the senior 
Judge held that the cose against the prisoners was not 
proved, and the j unior J udge hold that there was sufficient 
evidence to support the conviction. As the two Judges 
4 iffere 4 in opinion, the conviction was, with reference 
to Section 36 of the letters Patent, set aside, and the 
^rtaonen released. 

Loch, J, (after going in detail through 
Me evidence which is guile devoid of matter 
of general interest), — I think the charge of 
bringing a false accusation against Punnoo 
must Im considered as not proven, and I 
would release the prisoners, reversing the 
order of the Judge. 

Maepherson, J,--l am of opinion that, al- 
though the case Is a somewhat doubtful one, 
there is sufficient evidence to support the 
cmvicUon. 1 therefore would dismiss the 
appeal. 

But, as Mr, Justice Loch takes a different 
view of the matter, the conviction must, 
with reference to the provisions of Section 36 
of the Letters Patent, be set aside, and the pii- 
aoneni must be released. 


The 3rd December 1866. 

Present: 

The Hon'ble F. B. Kemp and W. S. Seton- 
Karr, Judges, 

Dacoity— Transportation. 

Queen versus Ramchand Punjab. 

Committed by the Magistrate, and tried b 
the Officiating Sessions Judge of Hoogh 
ly, on a charge of dacoity. 

In a case of dacoity. a sentence of 14 years* transpor 
ation was held illegal, and reduced to 10 years* tranf 
portation under Section 395 of the Penal Code. 

Seton-Karr, J, — I can discern no reaso 
for sending for the papers, as there 
nothing as to which the Court’s interfer 
ence could be legally exercised, whic 
cannot be settled at once. 

The case was properly put to the Jury 
and, if they believed on the evidence, a 
they clearly did believe, that there was 
dacoity, that the prisoner was engaged i 
it, and that he fell into a tank and wa 
captured on the spot, the conviction woul 
be good, and could not possibly be touched. 

Nothing worthy of any notice is mentior 
ed in the appeal, but the sentence of 1 
years’ transportation is illegal; it must b 
reduced to 10 years’ transportation unde 
Section 395 of the Penal Code. 

Kemp, J, — I concur. 


The loth December 1866. 

Present : 

The Hon’ble F. B. Kemp and W. Markb^ 
Judges, 

Wrongful Confinement — Section 152, Code 
Criminal Procedure. 

Queen x'ersus Suprosunno Ghosaul. 

Committed by the Magistrate, and tried b 
the Sessions Judge ^ Nuddea, on a charg 
of wrongful confnement. 

The time during which a party h kept in wrongf' 
confinement is immaterial, except with reference to tb 
extent of punishment. 

In no case is a Police Officer justified by Section t<r 
Code of Criminal Procedure, in detaining a person Ic 
a sij^le hour except upon some reasonable groun 
justify by all the circumstances of the case. 

Kemp, 7'.— The jioint now taken by th 
pleader was not urged below. 

There appears to us to have been ti< 
misdirection to the Jury. 

The whole evidence was submitted " 
their consideration ; and they were told tha 
if they believed the evidence, it was sikffi 
cient to support the charge of wroogfi 
confinement. 
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The time during which a party is kept 
in wrongful confinement is immaterial, ex* 
ccpt with reference to the ex ent of puni$h> 
ment ; the longer the period, the more severe 
being the punishment. 

The pleader for the prisoner lays stress 
upon Section 152 of the Code of Criminal 
Procedure, as giving a Police Officer power 
to detain an accused person for a perioii 
not exceeding twenty-four hours without 
question. 

But we read the Section very different. 
We are of opinion that in no case is a Police 
Officer justified by that Section in detaining 
a person for one single hour, except upon 
some reasonable ground justified by all 
the circumstances of the case. It is for 
the prisoner to shew that he had reasonable 
grounds, and he failed to do so; whereas 
it is clear he could have sent the accused 
party before the Magistrate at once. We 
confirm the sentence, and reject the ajipeal 
with the amendment that the .senience, in 
default of payment of the fine, be reduced to 
3 months, which is the longest term which 
the law admits of. 


The loih December 1866. 

Present : 

The Hon’ble F. B. Kemp and W. Markby, 
yudges. 

False Evidence. 

Queen vsrsus Nagbunsee Lall. 

Committed by the Principal Sudder Ameen, 
and tried by the Sessions Judge 0/ Tit hoot, 
on a charge 0/ giving false evidence. 

A conviction on a rharf^e of sriyina faU<* evidence wa^ 
net aside', the allepfd conflirtinif statementM having 
been mac^ after a lap'^c tA 4 years, and there Uring m* 
proof of deliberate intenthtn to give falcbc evidence, 
which was held to l>c the gist of the olTcnrc. 

Kemp, J. — We acquit this prisoner. The 
statements said to be conflicting w'ere made 
after a lapse of four years. VVe have not 
been shewn what the nature of the ques- 
tions was wffiich were put to the prisoner, 
and whether his attention w'as drawn to his 
former statement and to any discrepancy 
between that and his statement made after 
an interval of four years. 

After all it appears that he stated in 
fS6a that Bakur was alone in posses.<5ion ; 
whereas in 1866 he associates other panics 
with Bakur. We cannot say that he was par- 
tlcnlarly questioned as to who were the co- 


prt^rietors, or as to the nature of BakuFa iNkWti 
possession in 1862. which may have been that 
of a trustee as senior member of the familyi 
or in any other similar capacity. 

‘Fhcre is an absence of proof of deliber- 
ate intention to give false evidence, which Is 
the gist of the offence. 

The prisoner must be released at once. 


The i3lh December 1866. 

Present : 

The Hon’blc F. H. Kemp and W. Markby, 
Judges. 

Culpable Homicide not amounting to murder-^ 

Right of private defence. 

t^)ueen versus Fuzra Mecah alias Fuxxa 
Mahomed. 

Commiileti by the Assistant Commissioner^ 
and tried by the Officiating Deputy 
Commissioner 0/ Cachar, on a charge 
of culpable homicide not amounting to 
murder. 

In a cA'ic of rutnnhlc homiridc not amounting to 
murder, tt was hckl that, though thn ocraaion mtfbt 
have l»e<*n one in which thn |,MlH«>nrr was justified in 
meeting h»rre by force, still, as he inflicted a blow 
which he must have known was likely to cause death, 
he had exceeded his right of private defence with 
reference to (.'lausc 4, Section of the Penal Code. 

Markby, J, -In this case the prisoner has 
been convicted of culpable homicide not 
amounting to murder. 

It afqicars that the prisoner was the 
uncle of the deceased person, (iolam Hoasdn, 
and that they were joint owners of certain 
land iif>on which tliey dwelt in separate 
houses within the same enclosure. The 
uncle was consi<lcrably older than the de- 
ceased, an<l had stood, to some extent, in the 
relation of father towards him, and had 
lirought him up I'hc uncle wished to con- 
struct a path near to the house on the joint 
iaml. and the deceased was opposed to this. 

(in the occasion in question, the uncle took 
his kodat, ami commenced cutting a trench 
for the purpose of making the path, whereujion 
the nephew went up to prevent him. Some 
hot words passed, and iihimately the nephew 
with some violence seized the kodal, and 
attempted to wrest it from his uncle. The 
uncle ihcreujion recovered possession of the 
I kodal, and with it struck his nerphew a vio- 
lent blow on ilic temple, driving the sharp 
e Ige of the kodal right through the skull 
into the brain of the deceased. This wound 
produced death in 18 days after it was inflict- % 
c<l. These facts arc established by very clear 
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VM>VI# evidence; but only two witnesses actually 
saw the affray, and they were at some distance, 
so that we have only a somewhat rneagie 
account of what actually occurred. But 
there is no doubt that the deceased wa.s the 
aggressive party, and that he assumed an 
attitude which would justify the prisoner 
in using some violence towards him. The 
Sessions Judge has found that the prisoner 
is not guilty of murder, because of the pro> 
vocation ; but we are not sure how far he 
considered the (luestion, whether or not the 
prisoner wa.s justified in inflicting the blow 
in the right of private defence within the 
meaning of Section 96 of the Indian Penal 
Code. We have considered this (juesiion, 
and upon the whole we have come to the 
conclusion that, though the occasion was 
one in which the prisoner was justified In 
meeting force by force, and might therefore 
have used some violence, still that he was 
not justified in inflicting a blow which the 
prisoner must have known was likely to cause 
death. Wc think that, in so doing, he ex 
ceeded his right of private defence, and 
therefore by Clau.se 4 of Section 99 of the 
Code this plea fails him. lUit, although we 
consider that the prisoner has rightly been 
found guilty of culpable homicide not 
amounting to murder, we think the sentence 
of 3 years’ rigorous imprisonment passed 
upon him, under all the circumstances, some- 
what loo severe. We, therefore, order it to 
be annulled. an<i, in lieu thereof, pass upon 
the prisoner a sentence of one year’s rigorous 
imprisonment. 


The offences were committed at one and 
the same lime, and the Magistrate, under 
Section 46 of the Code of Criminal Pro- 
cedure. could sentence the prisoner within 
his competency. 

The sentence of 4 years in the case in 
which Nadir Ally is prosecutor is therefore 
illegal, as beyond the competency of the 
Magistrate. It is, therefore, quashed, and 
the papers are returned in order that the 
Magistrate may pass a legal sentence, or 
commit the case to the Sessions, if he consi- 
ders that the sentence he is competent to 
pass is inadequate. 


I’he i3ih December 1866. 

Present : 

'Fhe Hon’ble F. B. Kemp and W. Markby, 
Judges, 

Jurisdiction-^Brtbery (to screen offender)— Con- 
viction, 

Refereme by ike Officiating Deputy Com^ 
miss toner of Cachar, under Section 
Act XX of and Circular Order ^ 

dated fjfth July t86g. 


The ijlh December i8h6. 

Present : 

Tlie Hon'ble F. B. Kcinp and W. Markby, 
Judges, 

Sentence (by Magistrate). 


Omrit Ram versus Nonao Ram and others. 

A Subordinate Magistrate of the second class is not 
competent to initiate a charge, under Section 213 of the 
Penal Ctxle, of accepting; an illegal gratification to 
screen an offender. 

Pervons not formally charged or put on their defence 
cannot legally l»c convicted. 


Referred under See lion Aet XX l\ of 

iS6ty and Circular, Order dated ij/A 
January AV». 18, 

Jhoomvick Chamar, 

A sentence of 4 year«»* imprisonment by a Magistrate 
is iUegal as beyond his competency. 

AVw/, 7 ^.— Thk view taken by the Ses- 
sions Jud^ is correct. Section 75 of the 
Penal Code does not apply to this case at 
all. 


Case . — 1 HAVE the honor to forward, 
under Section 434 of the Code of Criminal 
Procedure, for the orders of the Court, the 
criminal records of certain cases in which 
the sentences passed by the Deputy Magis- 
trate arc in my opinion illegal. 


2. The complaints made in these cases 
were, it will be observed, for the offence of 
assault under Section 352 in Cases Kos. 321, 
35*^ and 186, and for that oH 

grieviotts hurt under Section 326 oi the 
Penal Code in Case No. 8. Before the 
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final bearing of these cases, the complainants 
in them desired to withdraw their com- i 
plaints, and filed petitions to that effect. | 
The Deputy Magistrate refused to allow the ; 
cases to be compromised. an{l dismissed them, | 
at .the same time fining each complainant i 
under Section 213 of the Penal Code for i 
accepting illegal gratification in consideration | 
of his screening an offender. | 

3. As the Deputy Magistrate is a subor- | 
dinate Magistrate of the second class, and i.s : 
not vested with powers under Section i of j 
Act X. of 1854, he was acting beyond his ! 
jurisdiction when he initiate<l the cases | 
under Section 213. 

In addition to this, it secni.s that no evi- 
dence was taken to prow ihat the parties 
accused had taken any gratification in order to 
screen the offemlers. No t harge w as framed, 
and the defence of the act used docs not seem 
to have been taken in a single instance. 

7 Vie judgment of the High Couit ivas 
delivered as folU >u • j by — 

Kemp, J , — We concur with the Olfitiaiing 
Deputy Commissioner of Cacliar, 1 he pro- 
ceedings of the Deputy Magistrate arc illegal, 
and are quaslied. lie is not toinpetenl to 
initiate a charge, and he has convicted i»ar- 
tics of an offence of which they have not 
been formally charged or pul on their ilefcnce. 


The lyih December t866. 

Present : 

l‘he Uon'blc F. A. (Jlovcr, 

Judge. 

Evidence (of co-defendanU). 

Queen versus Ashruff Sheik and others. 

Committed by the Magistrate, and tried by 
. ihe Officiating Sessions Judge of Afoor^ 
shedabadf on a charge of dacoity. 

Where there is no community of interest, any one of 
a number of prisoners jointly indicUtd may be called 
as a witness either for or against his co-defcndants. 

The prisoners in this ca.se ( one tried with 
the assistance of a jury; have filed a long 
petition of apixjab in which they lake various 
-exceptions to the Sessions Judge's estimate 


I of the evidence ; they do not, however, raise VottW. 
1 any point of law. 

! Before, however, c'onsidering the appeal as 
I it stands, it may be as well to remark on the 
I .Sessions Judge's proceedings in respect of 
j the tlefcnce-wii nesses called by the prisoner 
; Afsur Ali. Thi.s ]>risoner, it appears, wished 
I to have the evidence of three of his fellow- 
i prisoner.s taken of two of them, to prove 
that the offence which he anti they had loint- 
ly committed, was simple theft, and not dacoU 
ty ; and of the third to establish a plea of 
enmity between himself and the prosecutor. 

The Sessions Judge heUl that these witness- 
es could not legally give evidence in the 
case. 

This appears to me much too broad an 
asscriion. Wiih regard to the two prisoners, 
who were to prove that the crime committed 
was theft, and not gang-robbery, the Sessions 
judge was. 1 consider, right, as the prisoners 
so cite I as w itnes'^cs were in precisely the 
same caicgoiy as Afsur himself, and had a 
direct interest in procuring his dischar^p;, 
whilst, as the taime charged against all the 
prisoners <(>nld only have been effected by 
the guilt) concuriciue of five or more indi- 
viduals, the aetjuiiial of Afsur w*ould have 
led directly to the attjuitial of thes witness 
prisoners themselves, whilst his conviction 
woiihl have been a material step in cstabliKh- 
ing llieir ow n guilt, vide I'aylor on Kvidence, 

1223, Pan 3, (’bapter 11 . 

But in ordinary cases, where there is no 
such communiiy of interest, any one of a 
number of prisoners jointly indicted may be 
called as a witness, either for or against his 
co-defendant.s (Reg. versus Coulton and 
Stevenson 1, and I note the point for the Ses- 
sions J.idge's future information and guid- 
ance. The only w itness who could have been 
called in the present case was the prisoner 
Baluk Biswas ; but, as his evi<ience was under 
the ctrcuinstances jwrfcclly immaterial to the 
is.siie, the })ri»oncr has not been in any w'ay 
prejudiced by the omission. 

For the rest the conviction of dacoity 
was based mainly upon the evidence of two 
approver- witnesses ; but this evidence was, In 
accordance with the F'uU Bench ruling of 
thi.s Court in the case of Hlahee Buksh, le- 
gally sufficient for conviction, although un- 
corroborated, and the Sessions Judge in 
drawing the particular attention of the Jury 
to the nature of that evidence, and in advising 
them to accept it with great caution, did 
all that the law' required him to do, and the 
verdict of the Jury on the facts cannot be 
disturbed. The appeals must be rejected. ^ 



Crimhai 


TKl WMMXLf SBPOIttER. 




CVoLVt 


mvi. 




The I9lh December 1866. 

Present : 

The Hon'blc F. B. Kemp and W. Markby, 
Judges, 

CoiiTictiotL 

Referred under Section Code of Crimi- 
nal Procedure^ and Circular Order No, 
sSy dated i^th July tS6j, 

Sameerooddeen and others. 

Where the evidence for the prosecution was not taken, 
the prisoner was Held to have been illegally convicted. 

Kemp, J, — Thk sentence passed by the 
Deputy Magistrate must be quashed. 

The evidence far the prosecution was not 
taken, and the defendant has been convicted 
illegally. 

We pass no opinion on the question whe- 
ther compensation could be awarded to the 
complainant under Section 44 of the Code of 
Criminal Procedure had the conviction been 
a legal one, inasmuch as it is not so. 


The 19th December 1866. 

Present : 

The Ilon'ble F. B. Kemp and W. Markby, 
Judges. 

Evidence-Accomplice. 

Referred under Court's Circular No, of 
the i*jth June iS6j, 

Sheikh Bechoo. 

A pamon may call the woman with whom he is accused 
f»f having had sexual intercourse as a witness on his 
hnhalf. 

A person it not, by reason of being an accomplice, 
dla^ualiHed from giving evidence cither for or against 
a prisoner. 

Kemp, J, — Wr arc of opinion that in this 
case the prisoner ought to have been allowed 
to call the woman with whom he was accus- 
td of having sexual intercourse as a witness 
on his behalf. She was not an accomplice, 
but, even if so, a person is not, by reason of 
being an accomplice, dtsqoalifit^ from giving 
evidence either for or against a prisoner. 


As, therefore, evidence has been Impioper- 
ly rejected, the sentence is contrary to law, 
and, acting under the powers conferred upon 
us by Section 405 of the Code of Criminal 
Procedure, we order the present conviction 
to be annulled, and a new trial to be had. 


The 19th December 1866. 

Present : 

The Hon’ble F. B. Kemp and W. Markby, 
Judges, 

House-breaking— Theft— Cumulattve sentesee. 

Referred under Section 434, Act XXV, of 
iS6/, and Circular Order No. iS, dated 

J 51^ J^ly 

Mussahur Daoudh. 

I'heft is the sequel of, and cannot be separated from, 
house-breaking. A cumulative sentence of 3 years* im- 
prisonment was held to be illegal in such a case. 

Kemp, J. — Wk agree with the Sessions 
Judge that the Deputy Magistrate was 
wrong in separating the offences in this 
case. The theft w'as the sequel of the house- 
breaking. and cannot he disconnected from 
the latter offence. The cumulative sentence 
of three years is illegal, as the Deputy Ma- 
gistrate was competent to sentence for a term 
of two years only for the offence of house- 
breaking. 

The conviction is amended, and the sen- 
tence altered to one of two years instead of 
three years’ rigorous imprisonment. 


The 21st December 1866. 

Present : 

The Hon’ble F, B. Kemp and W. Markby, 
Judges, 

False evidence — Written reports of depoaitidiMU 

Queen versus Rally Churn Gangooly, 
Appellant, 

Committed hy the Assistant Commissioner^ 
and tried hy the Judicial Commissioner 
of Assam, on a charge of false evidence^ 

In s cate of false evidence, reading extracts from the 
allege amdicting statements of the prinofier ts^not 
sumcieat to eiMdile the Jury to form a fair opisien os the 
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qwVK/tm* Wliole ol Ike depoetliiin fifCNi out eech < 
occmsioQ ousfht to be laid before the jury. 

Wr)lto« ^^poft»ol depostHttns are not evidence, except ’ 
in tbe ca»e pinwided for by Sretiun jf**) oi the Code of 
Criminal Procedure. 

ITemp, y , — lx this case we think there 
haa been an error in law in two rt^pects. * 
The whole evidence laid before the fury ; 
consisted of a short extract from iluf |>ri> ; 
aoncr's evident. c on a charge of bnl»ery | 
before the Magistrate, and another fshori . 
extract from the prisoner’s evidence on the i 
same charge before the Sessions Judge. 

We think that it is imj>ossible for a Jury j 
to form a fair opinion on the (piestion of ; 
how far the statements are conflicting by 
simply reading these extracts, and that the 
whole deposition given on each occasion j 
ought to have been laid before them. I 

We also observe that llic words used by * 
the prisoner on the two occasions were ‘ 
proved by the prodiirlion of extracts from 
the examinations as taken down in writing, 
and attested by the Magistrate and Sessions 
Judge respectively. Ihit such written 
reports of depositions at e not evidence, 
except in the case provided for by Section 
36^ of the Criminal Procedure ( ode. 

We, therefore, reverse the senteiue. and 
order the prisoner to be discharged. 


The 2 isi December 
Preseni : 

The Hon’ble F, B. Kemp and W. Markbv, 
Judges. 

Juri»dicttOfi'-“Fuie— Mischief (Dcitnictioo of 

Undmarks). . 

Miscellaneous Case. j 

Queen versus Moorul I-oll and others. 

} 

The Joint Magistrate was held not comfKrfrnt to ! 
direct under Section f4 the Codo of rnminal Pr<*rc. 
dure that a portion of a fiivc inflkted wntlcr Section 4^4 ; 
of the Penal Code he paid to an Amcen for the purpmr j 
of paying the expense of his deputatw/n to restore the | 
tand-marks which had been de«*lroyed by the opfwisite 's 
pwty. I 

Kemp, J^ " Wk have heard tbe pleaders for ! 
the petitioner, and, without calling upon the ; 
Other side, we are clearly of opinion that the I 
Sessiofis judge was right in amending the ‘ 


order of the Joint Mngf^tiPhte under the 
provisions of Section 419 of the ('ode of 
Criminal Procedure. 

I'he joint Magistiatc wa.s not competent 
to direct, under Secibn 44 of the said Code, 
that a |»ortion of the fine inflicted under 
Section 434 of the Indian Penal Code be 
paid to an Amcen, the purpose qf puyiug 
the expense t»f hiN dopuiaiion to restore the 
laiubniaiks which had been destroyed by 
the opposite party. 

Under Section 44, the fine or a portion of 
it can only be paid to the person who ha« 
suffered by the offence, or as compensation 
for expenses incurred in prosecuting the 
case. 

The order to appoint an A ween to lay 
down a houinJarv was illegal, and the Sch- 
sions judge was ijuiic right in reversing 
dial order. 

rhe application is rejected. 

The 22 nd l>cccmber 1866. 

Present : 

I 'I'he llon ble Sir Barnes Peacock, A 7 ., Chief 
Justue. and the llon'hlc 1 .. S. Jackson, 

I 7//^/. 

Recognizances to keep the peace. 

Miscellaneous Case, 

j Petition of Ih'rreshuree Pershad and another. 


It shouM on the fare of a Majj-istratoV order 

th.it he hail rrrrivrd nrcJiblr information that tbe 
n»Twm<s oidrrrd tn rntrr inb» their rccoifni/ancen were 
, hkcly t<» commit a b?ra<li of ihe iware, <»r to do any 
art that mijjht j>r6l»ahly oM'a^on a breach nf the peace. 

Peaunk, C. J. I i docs not appear, on 
the face of the Magistrate’s order, that he 
j had received tTcilihle information that the 
persons ordered to enter into their recog- 
( ni^^ances were likely to cfrmmit a breach of 
■ the peace, or to do any act that might pro* 
babl) occa.sion a breach of the peace. Neither 
the facts staled on the face of his order, nor 
those which arc slated in his letter of 29lh 
November 1S66, are tantamount to such 
credible information : nor does it appear that 
these persons had been convicted of any of 
the offences specified in Section 280 of the 
Cfxle of Criminal PrActtlure. 

The order is, therefore, not warranted by 
Section zho or Section 282 of tbe Code of 
Criminal Procedure, and miiat be qiia.slicd, 
and the recognizances cancelled. 

Hr. fW. 
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The 22nd December 1866. | 

Pi eunt : 

The Hon'ble F. F. Kemp and W, Markhy, 
Judges. 

Tender of pardon— Section 209, Code of Crimi- 
nal Procedure. 

Queen versus C'hundee Churn Hanerjee. 

Commuted hy the Deputy ('ornm/ssioner, and 
tried by the yuduial Commissioner 
Assam^ on a charge of giving a gratification 
to a Police Offuei inducing him thereby to 
screen an ojj'endei from legal punishment, 

A MajfiRtralo U rompt-tr-nt to tonrlrr a pardon to any 
prr<ion. 'Iht* fart <»f '-tuh parl^ diiortly oi "m- 

dirertly cunr crnod in Hu* ofTcnrt <lo< s not pn‘<'liid<* him 
from beinji adinittrd as a wltnr-s foi the Crown undt*i 
Sr'Ction 209 of thu (’ode of Criminal Proreduie. 

Kempy J. 'I’lns prisoner was tried In- 
jury. 'rhe pleader for the prisoner ohjcels | 
to the conviction on two f^roumls : 


1st. — That the witness, Serjeant White, 
ought not to have been admitted to give evi- 
dence for the prosecution under Section 209 
of the Code of Criminal Procedure, inasmuch 
as he was a parly implicated in the offence. 

2nd- That there was no legal evidence 
against the prisoner, and consequently that 
there has been a misdirection to the Jury. 

On the first point we are of opinion that 
a Magistrate is competent to tender a pardon 
to any person, and that the fact of such 
party being directly or indirectly concerned 
in the offence docs not preclude him from 
being admitted as a witness for the Crown 
under the provisions of Section 20c) of the 
Code of Oimitial Procedure. On the second 
point there uas clearly legal evidence to go 
hetore the jury. The witnesses Radha 
('hiindra and the constable speak directly to 
the participation of the prisoner in the 
offence with which he is charged, and the 
Jury chose to believe this evidence. 

d'he Court, therefore, .seeing no reason to 
interfere, reject (he apj)eal. 



RULINGS (^F THK HIGH COURT IN CRIMINAL CASES. 


’I'he 3rd JiUULirv l^^7. 

Pt t\sfni : 

riie Hon l)Ie i\ H. Keinji anti \\'. Markl>\, 

Power of Hig;h Court (to interfere with sen- 
tence)- - Cumulative sentence • Limit of impri- 
sonment —Section 46, Code of Criminal 

Procedure. 

Rf/t'f t ni y Uf i' hi ! 1 1 ' . 

<^)uecn l‘ui>an. 

Aftt-T li srutfmv Ix t-ft o.isnoI Lv .4 4<‘in|«»- 

tent authiiiilv, tLr Hii^h t (Kwt h.i' ii<> luoii' t t<> 

it4tfif«*rt with (1 than a pn\aii iihIinhIu.iL i*\i » |ii 4 ijm*h 
api^ral, uj 4<n a t« U-inn v, ui L\ wav 'if n vision a*, pm- 
viili (1 h) thr ('ode ol ( riimn.il . 

.Scntfiu t''. «rf jmpri-.4*mnrnt n..'. v In at f uumlattal Im-* 
ym.ii tin* j»*runi t»t 14 wai in-tw ith'^tamlm;, S»'« !i*.n 
tif th.it t/'i'lr, \\ hit h hunt h.r i i'Um < lu t t*- -.t i.tt m ♦ 

|»;tNsri.l siinullarjvt'W'l) . <'i ujM.n t I t.u tiu-il 

siiinilt.uK oil .ly. 

y. In Uii't ca^c the {Ttsom-r. 
having already hecit lir(|iientl\ ctinviclctl, 
w A't eonviUetl <if callh'-slcaimi; hv «\ii .\s- 
.sistant Magistrate in Decernher and 

was ilien scntciKctl to tom \ear.'' ligoioits 
iniprisonrntMiL 

< >n the I5lii I’fhiu.iiy ih.it is. 

wbil.sl lh«.* prisoner wa^ then undei scnU tue 
of imprisonineiii. he was iiietl lor a s< cond 
ortenee ot caiile-sieaiinL''. ■aa> c<tn\icted. .ind 
seiilenced to Iran’^poilaiion Itn hl« . 

< >n the same <lay. Imi not :ii I’ne ■'ame niiu', 
he was irictl ari«l itnoKtctl on a thii I 
ciiarge of callle-stealing, bill havin;; heen 
already seniented to ir anspori.uion lor hie, 
no iurlher senieiKc was pasvd. 

ddie prisoner then apj»ea]e<] 10 this ('ourt. 
and this C'oijri, being ot opimon that the 
Sessions Juilgc had no power to pass a sen- 
tence of transportation tor life, <piashcd that 
sentence, and. in lieu thcieof, jiasscd uptm the 
prisoner a sentence of 7 \ ears' rigorou.s im- 
prisonment. The term of imprisonment 
iniheted by this senterice must, tn the provi- 
sions of Section 4^0 of the (.’ode of Criminal 
Procedure, commence at the e.vpiration of the 
term of imprisonment to which the prisoner 
had previously been sentenced, that is to say, 
in December 1869. This Court also directed 
that the Sessions judge should pass such 
sentence a> he deemed proper in resj>ect of 
the third conviction. Upon this, the Sessions 


jiulge passetl a sentence of 7 years’ ri^rottS 
imprisonimuii in rospeel of this conviction* 
which must also commence after the previous 
terms of imprisonment have expired, namely^ 
in December 1'N7(», 

At the time the prisoner was tried in Febru- 
ary, he stiun! t-omnutied on a tourih charge 
f>» caiile-sitaling, but the wiine.sses were not 
ill aticiulaiiio : and. a.s the Ses.sions Judge 
had ahead) senienicil the prisoner to trana- 
p»>ilation fot life, he thought it net cssary to 
postpone the ca.se, and aui|uiltetl the prison- 
er on that t harge. 

Tpoii this proceeilmg being brought to the 
knowledge of this C'ourt, the Sessions Judge 
was intornievl that it was erroneou.s, and 
that he ought to have ificti the prisoner 
on the charge without reference to the 
[‘lesions 4 oioietioiis. 'I his was accordingly 
lioiie. and the [uisoner, in August last, was 
coioicied on ihe tourih charge of catllc-steal- 
ing. No senieiu e has been jia.ssed in this 
l.islt.Lse; and liie .Sessions Jinlge has applied 
to iis lot le.tve to cam. cl the senlcnt e passed 
in Decembei jhbe. with a view, as wc undcr- 
st.ind Ins a[i}»lication, of strengthening his 
ow'ii [lowers of piini.shmenl. 

We are .it a loss to conceive under what 
[luwei it is siippo.sed tliat this Couri can 
giant the j»ermission asked for. After a 
s»‘nieiK«* h.is once been pa.sscd by a comjie- 
n ni auihoiiiy this ('ouri ha.s no more power 
tf) inti ftcie with ii than a j»rivaie indivi- 
du.il except upon .i[>[»ea), or on a reference, 
Of by way ot rcwi.sion as providc<i by the 
< 'ode. 

\s, howtwei, iht‘ Sessions fudge ha.H ap- 
[»licd to u.s wiili icferencc to the punishment 
ot this prisoner, w'e think it desirable to 
[luiiu out liow the ijueslion presents itself, 

1 be pri.soner stands already under sen- 
tciKc of im[>risonment (or transportation if 
it has been tommutedj up to December 1H83, 
and any punishment which the Sessions 
Jiitlge m.i) now inlbct must of necessity 
comiiicm ' from the expiration of the previous 
sentences, that i>, from Dcceinlicr 18H3. 
I’he .Sessions Judge has jxiwcr to inflict a 
seiiicnce of imfirisonment which may ex- 
tern I to seven years frOm that time. 

It is for the .Sessions Judge in his discre- 
tion to say wheij^er the prisoner ought to 
suffer the whole or what pari of this addi- 
tiouai puutshtnem. 
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VII. We do not consider that there is any 
ground for the supposition that sentences 
of imprisoiiineiTt oannot be acowimilated 
beyond the period of 14 years. By Section 
46^ wlien a person is convicted “at one 
which must mem at one trial, of 
two or more offences, then the Court may pass 
successive sentences of imprisonment on 
the prisoner, and ’that Section contains 
a proviso “ that in no case shall the 
|>er 8 on be sentenced to imprisonment for 
a longer period than 14 years.” But in 
Section 48, which provides for the punish- 
ment of persons who are already under sen- 
tence to imprisonment and transi>ortation, 
there is no such restriction. It is obvious, 
therefore, that the limit of 14 years is fixed 
with reference to sentences passed simulta- 
neously, or passed uj^on charges tried simul- 
taneously. 

The case is remiued to live Sessions Judge 
that he may pass sentence upon the prisoner, 
with reference to these observations. 


The 3rd January 1867. 

Present : 

The Ilon'ble F. B. Kemp and W. Markby, 
Judges, 

Mtadirtelion— ^leareay evidence. 

Queen 7r/'rw,v Kali Churn (Jaugooly. 
Committed hy the Deputy Commissionet of 
Kaniroop, and triid hv the yuduial Cotu- 
misSioner of Assam, ou a (har^^e of tulpatde 
homitidc not amounting to murder. 

'I'he vonlict of thr Jury w.’is rcvrr.soti o« the round 
of miudirection by the junicial Oimniissioncj in m*t h.'iv- 
ing left'thc cause ef death and the prisoner’s connection 
with certain rnttempts at bribery as questions fur the 
ciMfisideration of the Jury. 

The admission of hearsay evidence prohibited, 

MarkhVj y. - In this case the prisoner Kali 
Churn has l>een convicieil by a Jury of 
culpable homicide not amounting to murder, 
and has appealed to this C'ouit against that 
conviction. 

The ground of law upon which the pri- 
soner's Counsel has impeached the conviction i 
Is misdirection by litc judicial Commissioner 
in his charge to the Juiy. And the com- 
plaints which he maik<^ of the summing up 
me four : 

First. -That the judicial Cotnmisiaoner 
was wrong in telling 4 he Jury that the 
doctor was of pinion that the lungs of the 
deceased must have sustained some severe 
injury during life, whera^ she evidence of 
doctor is that the deceaeed may liave 


died from rapid inffammation produced by 
natural causes. 

Secemdily.—Tkzt the Judidgl Commis- 
sioner was wrong in leaving to the Jury, as 
evidence against the prisoner, the statements 
made by the witnesses as to certain attempts 
made to bribe police officers and others in 
this case, inasmuch as there was nothing to 
shew that those attempts were, in any 
made at the suggestion or with the cog- 
nizance of the prisoner. 

Thirdly.- -T\\2Li the Judicial Commis- 
sioner ought to have left to ,the Jury, as a 
separate question, whether or not tihe body 
produced to the surgeon was the right one 

Fourthly . — That the attention of the Jury 
was not sufficiently drawn flo the question of 
the extent to which the deceased was beaten 
by the prisoner. 

With regard to the first and second of 
these objections, we are of opinion that they 
are well founded. As to the first, we think 
that the Judicial Commissioner ought to have 
left the cause of death as a distinct question 
to the Jury, pointing out the two theories 
suggested by the doctor from the post mor- 
tem examination, and how each of these 
theories was supported, or otherwise, by 
the other evidence in the case. 

With regard to the seiond. we are not 
quite sure what impression the Judicial Com- 
missioner intended to convey to the Jiirv : but 
we think that, whether he intended it or 
not. the impression they were likely to re- 
ceive was that this evidence liore against the 
prisoner. We cannot, however, discover 
anything to shew that the jirisoner was con- 
cerned in these attempts at bribery ; but, even 
if there w^erc, the fact ought not to have 
been assumed, but left to the Jury for their 
consideration. 

With regard to the two other objections, 
we have some doubt whether there was 
any such misdirection as would entitle us 
to reverse the verdict of the Jury having 
regard to the provisions of Sections 4^6 and 
439 of the Code of Criminal Procedure and 
to all the circumstances of the case ; but, as 
we think that, upon the two first objections, 
the verdict ought to be reversed, it is not 
necessary to expsess any opinion upon thmn. 
We, therefore, under Section 419, ordar.lhe 
verdict to be reversed, the reanlt of whi^ ll 
tlat the proceedings on this ; trial .srijl 
annulled. This will not prevent the piieofi- 
er being again put upon his trial, and mte 
think that this is a caee in which a fiedh 
trial ought to take place iounediately. 
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JiM^Hirbout the 4eci«i9ia of Ad^ As Tegf^r 4 $ th^ of ,c^, we 

i4oplt Aufi vkw e^Fessed by the majority fiod that the two Asseasora OQI^Wf .^)th 
af 4 ib^ Full ]Bench in the case of Kiabee Sessions Judge m Ending aU the 

Bldtsb, ^epojted In the 5th Volume qf prisoners are guilty. We Jiave exaniin<^d 
i^dieriaod's Weekly Reporter, Criminal Rul- the record of the evidence aud the judgucicut 
p. 80, as to the duty of this Court, of the Sessions Judge, and we dnd that the 
shtipg as a C'ourt of Appeal, in criminal witnesses have been carefully , examined, and 

I their evidence fairly weighed and te$t^, 
We also think it right to remark that a : and we therefore sec no reason whatever 
;ood deal of hearsa} evidence was received . for disturbing this conviction, which there 
n this case. Witnesses ought not to be allow- 1 was ample evidence to support. Indeed, the 
jd.to make such statements, as it is impossible , learned (’ounsel, \\ lio argued the case in favor 
,0 ;r>emove .their effect from the mind of the i of Tarince Churn, was unable to point out 
Jwy. I any defect in the trial before the Scssipil® 

, Judge, and Ins only complaint against the 

I’he 3rd January 1867. evidence was that it was too vague and 


Present : 

The Hon'ble F. B. Kemp and W. Markbv. 
yudges, 

T orture— Abetment 


general. 

Witii regard to this objection, it is Uuc 
j that the wiine.sscs do speak in somewhat 
I general terms, but they were cross-examined 
i by practised advocaics who failed to shake 


i^ueen versus Tarinee X^hurn Chuiiopadhya . their testimony, and to whom they gave the 
and olher.s. , details of the matter when they were 


’Committed hv the Magistrate, and tried hy the \ 
Sessions yudge, of Dittagepore. on a charge 
of voluntarily causing hurl, ^*fc. | 

Where several prisoners were .all concerned in a case ! 
torture, and were prosecuting a common object, each 
HTAs held guilty as a principal, and mit as an abettor of 
others. 

Markby, y, — In this case eight prisoners, 
vho are police officers, arc charged, and arc 
bund guilty of having abeiicd each other. 
11 voluntarily causing luirl for the purpose 
>f torture, and obtaining restoration of pro- 
perty under Sections 330 and 109 f)f the 
Penal Code. Kach of the prisoners has been 
ientenced to rigorous imprisonment for 7 
'ears. 

(if the eight prisoners, four, namely 
Idoramut Hos.sein, Luchmun Sing, Bhurut < 
riaxarec, and Shnmshere Khan, have been al- i 
ready convicted of manslaughter, anti sentcnc- ' 
jd to transpoitation for life, and that convic- 
ion and sentence has been affirmed by ihi.s ; 


iisketi. The Sessions Jutlgc and the Assess- 
ors were sdlislieti of their veracity, and wc 
can .sec no reason to discredit ihom. 

'fhe conviction and sentences will there- 
fore be aflirmed as against all the prisoners. 

! We consider that tlie term of iinprisonmcnt 
' of 14 years to which the Inspector 'fariuoe 
j Churn is subject for these two offences bare- 
‘ ly meets the requirements of justice, consi- 
dering the terrible consctiucnccs of such 
conduct in a person of bis position. 

With regard to the form of the conviction, 
>vo think that is wrong. If, as the Sessions 
Judge appears 10 consider, the prisoners 
were all concerned in the torture, and were 
prosecuting a coriunon ohjecl, then each is 
guilty a> a principal, and not as an abettor 
of others, and they ought to have been so 
convicted. As, however, the prisoners have 
been in no way prejudiced by this error, 
which is of a purely technical nature, we can- 
DOl reverse the conviction on this ground. 


Court on appeal. The conviction in this ; 
me is, as regards those prisoners, therefore, 
merely lonnaJ, but we may say that we arc | 
itlly BSilisfied by the evidence that they arc ; 
jiiilty. ; 

Three of .the other prisoners, Bhurinlun j 
Tantee, Shubaktollah, and Joomun Seikh, 
have not been previously convicted ; the 
mmasBing prisoner Tannee Chum, an 
Inspeoior of Felice, .has been already con - 1 
victed of abetting a similar offence 10 that : 
now ehafged, jkiid sentenced to 7 years' trans- i 
lOitiition, which conviction and sentence i 
ha® idfirmed by us on sg^Nsal, 


The* 4tli January 1867. 

Present : 

'file lion’ble F. B. Kemp and W. Markby, 
yudges. 

Torture— Arrest and wraagfoi confioeiaoiit by 
PoUce Officers. 

Queen Behacy Sing and others. 

Committed hy the Magistrate, and tried hv 
the Sessions yudge, 0/ Rungpore, 

Exposition <»f a police officer’ft j^wers of arrest and 
detention of af-cuw person* and witnesses, with a view 
to the Mipprc^^sion oi the practice of torture. 


m-m 
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Markby, J , — Thk short history of this 
most extraordinar}^ case is as follows : In 
the month of Chyet last, a chowkeedar went 
to the house of a young woman named Cheepoo, 
residing at the village of Mooahdhopa, in the 
Zillah of Rungpore, and told her that a 
body had been found floating in an adjacent 
river, and at the same time asked her if she 
knew what had become of her father. 
The only reason for this proceeding on the 
pari of the chowkeedar seems to have been 
a quarrel which had taken place between 
CUieepoo and her father, immediately 
after which her father had disappeared 
from the village, 'bhis occurred on the 
Wednesday, and, on the following day, in 
formation that the body was found was 
given at the nearest thannah. C )n the evening 
of Friday, a jemadar named Hany Madhiib 
Roy, one of the prisoners, came to the village 
and look u[) his (juarlers at the house of one 
Rlai Ilnx. I'rom thence, on the following 
morning (SaUirclav), he sent for the w'oinun 
('hee[)0(), fora man name<l Rocha, ami another 
man named ('hand. 'I'he jemadar then 
went taking all those persons with him to 
the river side, to where the body was lying, 
and he then asked C.’heepoo whose the body 
was. She said she could not distinguish 
whose body it was ; that her father had left 
her in a rage. The jemadar then asked the 
neighbours whose body it was. and they said 
they did not know, but that ritiun (that was 
the name of C’heepoo’s father ) was absent, 
having gone away angry. 

The jemadar tlien ahu.sed the peoj)Ie for 
not telling whc.so body it was, and look C’boc- 
j)00, C’hamI, Kt^cha, and also a man named 
Shabuk Irack to the house of Klai Kux ; and 
("heopoo stales (and the Sessions judge and 
Assessors believe her evidence to be mainly 
true) that the jemadar then said to her that 
she should cscaj>e if she said it was the body 
of her father. She replied that it was not the 
body of her father. 'I'he jemadar then struck 
her across the knees with a light cane. She 
repeated, however, that it was not the boiiy of 
her father, and that she could not say that if 
the jemadar beat her. She says that she then 
passed the night with llic jemadar, and that, 
on the following day (SundayX about 12 
o'clock, she consented to say that it was the 
body of her father. The jemadar then took 
her to the bovly which was just being carried 
off to the station. The body was set down, 
and Checp(X), in the presence of the people, 
acknowledged that it was the body of her 
father. I'lie jemadar then beat with a cane 
Shabuk; Chaud; Rocha, and a fourth man 


named Hunoo, saying ; ‘‘The daughter of the 
dead man recognizes him, why do not you re- 
cognize him Y' They said that, as Uttum 
was missing, perhaps it w^as his body. The 
jemadar told them to speak direct, and 
then they said it w^as his. The body was then 
sent into the station, and Cheepoo, Shabuk, 
Chand, Rocha, and Hunoo, were taken by the 
jemadar back to the house of Fllai Bux. 
The jemadar then told Cheepoo to say that 
these men had murdered her father, and she 
consented, and also at his suggestion accused 
the fifth person named (iourmoney. At 3 
o'clock of the same day, an Inspector, the pri- 
soner Jugut Chundcr $ein, came to the house 
of Klai Bux, ami began to abuse Cheepoo, 
and said : “ You must confess to the murder." 
The jemadar, however, interfered, and said: 
“ She has confessed, anil she is not to l)e 
abused." The Inspector then asked Chand 
why he did not confess, and he re])lied that 
he had not killed I ttum. C'hcepoo says that 
the Inspector upon this beat Chand, but in this 
she is not corroborated by C’hand himself, 
who does not say he was beaten at this time. 
The Inspector then went away. Cheepoo 
pas.sed this night also with the jemadar in 
Klai Biix’s house, the five accused persons 
being in the same house under the charge of 
some constables ; and these fi^eper^onsall state 
that during the night liicy were tortured in 
vaiious ways by the ihri'c constables who are 
now prisoners in thi> case to make them 
confess to having miudered Citum, and 
which the ne\l morning thev all accordingly 
did. 

‘I’lie next day t.Momhu 1, the whole party 
proceeded to the station winiher the Inspect- 
or had ahead) gone, ami liom that lime the 
Inspector seems to have taken charge of Chee- 
poo, and she says that on that night she 
slept with him. rhe Inspector look down 
the confessions of the accused persons, and 
on the following day ( I uosdav > iliey were 
sent in to the Magistrate, having been in 
custody since ."Sunday. ( in the next day (or 
the day after Wednesday or Thursday!, the 
ca^c was enquired intc:> by the Magistrate, 
wiien just as Cliecpoo was nai rating with the 
utmost paiticularity hi»w jicr father had 
l>ecn murdered by the accused persons, he 
himself made his appearance in the cutchery. 
Cheepoo at first, proinptcil bv the Inspector, 
denied it was her father ; but, as several 
persons recognized him, this was useless, and 
the whole story came out. 

The three constables. Beharce Sing, Khatib- 
oolah, and Tumizoodeen, have been convicted 
of causing hurt for the purpose of e.xtorting % 
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confession under Section 330 of the Penal 
Code. Jugut Chunder Sein, the Inspector, 
and Banco Madhub, the jemadar, have been 
convicted of abetting the abovc-muned pri- 
soners in committing this offence under 
Section 1 14. 

All the prisoners have appealed : but, with 
the exception of Jugut Chunder Sein. the 
Inspector, upon whose case we have already 
signified our opinion, we think that all the 
prisoners have been rightly con\icled. 'I he 
case of the three const ables was not argued 
by C'ounsel ; but we have considered the 
whole evidence, and see no reason whatever 
to discredit the story told by the person> who 
allege that they wimc severely beaten by the^e 
three men on the Sunday night in onler to in- 
duce them to confess. 'I’he ca'^e of the jema- 
dar loanee Madliub was argued at some length. 
He has been convicted of al)etting only, the 
Sessions judge not being c'Oininced b\ the 
evidence that he acinallv struck the piisoncrs. 
'I'he Sessions Judge, speak. ng fioni his own 
experience of native character, and especi- 
ally of the native Police. cv>nsidered it impos- 
sible that the toriuie could have been inflicted 
bv the inlerior constables without the consent 
and ap})iol)ativ»n cjf their superiors; and. 
taking this view, lu* c(m\itte<i hot It the 
jemadar and the Inspector. We w'ere, 
liowever. oi opinion that such an inlerence 
from past experience, unsupported In any 
facts, was not snfiicient to support a crimi- 
nal conviction: and, as in the ca.se of the 
Inspec tor there was an absence of an\ such 
facts, we actjuiiled him, Bui the case of 
the jemadar i.^ vt'rv din'creni. He was there 
from the first. He w'a^ the first to suggest, 
and the most active in carrying out the 
w’hole of this diabolical contrivance to obtain 
false evidence : though he may have .slrnck 
no blow's with his own hand, his conduct 
was undoubtedly violent in the extreme : 
and. lastly, during the whole of the perio<l 
during which the torture was inflicted, the 
prisoners w'cre in his cusUxly ; he was in the 
same house with them ; ami not onl\' was it 
his imperative duty to have known, but we 
think he must have known the ircatmeni to 
which they were subjected. We, therefore, 
confirm the conviction as against the 
jemadar Banee Madhub also. 

From the number and nature of these ca.ses 
which come before us, we fear that such acts 
of violence and oppression on the part of the 
Police are far from rare ; and we think it 
tight prominently to notice them, in order 
ibit the subject may receive attention in the 
proper quarter. In the meantime, we con- 


j sider it our duty to point out that, if the VII* 

j exi.sting provisions of the Code of Criminal 
' Procedure were rigidly enforced (and we 
, consider it the duty of every judicial officer, 

■ as well as of every Police authority, to sec 
that this is done*), such atrocitie.s as these 
; w'ould be almost impossible. 

It seems to be generally supposed, and the 
, supposition seems to be generally acted on, 
that Police-officors, 'u\ making enquiries into 
criminal cases, arc limited only by their own 
i disi retion as to what persons they may ar- 
rest ami detain in custOily. Ihu, so far from 
this being the case, the powers <^f a Police- 
i officer to arrest without warrant are slricl- 
, h defined b\ the C'oiie of Cnininal Proce- 
dure. d'he wiliest power is that conferred 
, by para. 2 of Section i. n, wlm.b provides 
that a P(»licc-officer may arrest witlioul or- 
di‘rs from a Magisiiaic. and w'itboul warrant 
, ant person against w hom a f riisomib/e com- 
plaint has been made, or a t oisonnhlc sus- 
picion exists of bis having been concerned 
in any ofTeme specified in the Schedule to 
the Act a^ offences tor which Police-officers 
may arie.sl without a warrant. What is a 
reasonable complaint or snspition must de- 
pend on the enc urnstances each parti- 
cular case: but it mn^l be at least founded 
on some <lermilc fact lending to throw sus- 
picion on the pcr.son arrested, and not on 
mere vague surmise or information. Still 
’ less have the Police any pow'cr to arrest 
persons as they appear sorneliines to do, 
inerel) on the chance of something being 
hcrcaftci proved against them. Any wilful 
c.xces.s by a Polic cr-offiecr of his legal pow- 
, ers of arrest is, by .Section 22c. of the 
f*enal ( ode. an ofTc'iice punishahle by im- 
prisonment for seven years. 

With regartl to persons whose evidence is 
retjuired by a Police-officer making an cn- 
rjuiry, no power exists to arrest or detain them 
for a single moment. An officer in charge 
of a Police-station may, uialer Section 144, 
by an order in writing, require the attend- 
ance before him of persons whose evidence is 
ncces.sary, and tht* person summoned i.s 
bound to obey the r>rdcr ; but in no case can 
the Polic*' officer com}>el a witness by forte 
to attend before him. 

Moreover, if. as is frequently the case, a 
IViIicc-officer, without arresting a person 
himself, ilirects some of the neighbours to 
take charge of him, the Police-officer is 
i responsible in the same way as if he had 
i himself made the arrest, the person arrested . 
i by his order being in law in his custody. ^ 
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Mdreo^r, eften if a perfion be rightly arrest* 
ed, it docs not fcsl with the discretion of the 
Police-officer to keep the prisoner in cus- 
tody where and as long as he pleases. Un- 
der no circumstances can he be detained 
without the special order of a Magistrate 
more than 24 hours. At the expiration of 
24 hours, unless the special order has been 
obtained, the prisoner must either be dis- 
charged or sent on to the Magistrate, and any 
longer detention is absolutely unlawful ; and 
though the Code is not so express «i)on 
the place as the time of confinement, still we 
think it is perfectly clear that it was intend- 
ed that, where a l*olice-officer arrested any 
person, the prisoner should not be kept in 
confinement in any place which the subor- 
dinate officer might select, hut that he 
should, if possible, be sent immediately to 
the Police-station, and he placed in the 
custody of the officer in charge of the 
station, who is the person entrusted by the 
Act with the conduct of the enquiry. 

If these provisions of the Legislature were 
strictly enforced, and supplemented by a few 
rules in the same sjiiril by the Police au- 
thorities, it is clear that such crimes as that 
which has suggested these remarks could 
not be committed except under circumstances 
which would justify a superior officer being 
held responsible for them. 'I'hat even supe- 
rior officers of Police are not incapable of 
ill-treating the prisoners under their charge 
has unfortunately been shewn by cases which 
have come recently before us, but this com- 
paratively small number of officers, it ma> 
not, by careful administration, be altr>gether 
hopele.ss to improve. 


'I'he 4lh January 1867, 

Prutni : 

I'he I'lon'ble F, B. Kemp and \V. Markby, 
Judges. 

COttiritltoii’^Vtrd&ct of J1U7— 0 |iinSoit of Jodge. 

Queen verms Chand Bagdee and others. 

Commuted by ihr Magisiraie, and tried by 
the Sessions Judge of East Burdrvan, 
on »J charge of dacoi/%\ 

A conviction upon ho evidence is wronjr in point of 
law. 

A Sessions J udgre ou%\\l to record dwtiiictly whether or 
not he ftftees in the verdict of the Jury. 

Markby^ J. — Ik ihia case eleven prisoners 
baw been convicted br a f«ry on a charge 
of dacoiiy. 


The Sessfoiis. Judge veiy denrly 
out to the Jury that, against seven of ds 
prisoners, there was no cnddence at aB; In 
also commented on the extreme weakness o' 
the evidence against three of the erther pri- 
soners, and the grounds for suspecting the 
genuineness of the confession of the re- 
maining one. 

In spite of these remarks, the Jury though 
proper to bring in a verdict of guilty againsi 
all the prisoners, and we have to consider 
whether such a conviction is legal. 

As against the seven prisoners againsi 
whom the Sessions Judge told the Jury tha 
there was no evidence, we think it is clearly 
illegal. 

A conviction upon no evidence is wrong 
in point of law. 

The convictions of these seven prisoners 
will, therefore, be all quashed. 

As regards the three prisoners, Redoy 
Bowree, Godai Dome, and Gopee Nath Ha- 
rce, the Sessions Judge appears to have 
thought there was some slight evidence, 
though he intimates a pretty clear opinion 
that it was insufficient to support a convic- 
tion. 

Had we agreed with the Sessions Judge 
in thinking that there was some evidence 
against these three prisoners, however dis- 
satisfied we might be with the verdict of the 
1 nry, we should have no power to interfere ; 
but we think there was no evidence against 
these three prisoners also. 

The statement of Redoy Bowree might 
rather be called an assertion of innocence 
than a confession of guilt. The statement 
of (iodai Dome that he was out that night 
committing a theft, is no evidence whatever 
that he was engaged in this dacoity. And 
the so-called evidence against Gopee 
Nath Haree is that he stated before the 
Assistant Magistrate that a dacoit struck 
him, and a witness named Fooran states that 
he struck a dacoit therefore (it is argued 
for the prosecution), CJopee Nath must be 
the |>er8on struck by Pooran, and, therefore, 
he must be a dacoit. A more flagrant tn<- 
stance of non stquihir can hardly be imagitt** 
ed. 

In the cases of these three prisoners also, 
therefore, we think there was no evkknee 
against them, and that the Sessknis Judge 
ought so to have directed the fury. 
It follows that the convictions are ilhsgaly 
and they are therefore quashed. 

In the case of the remaiiutig 
Nimat Dome, we share the doubts expWB Sa i 
by the Besskms Judge as lo the genei a i dsn 
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of the confession made by this prisoner and 
since retracted. The case against this pri- 
soner was one which required very close 
and attentive consideration. But the la- 
mentable incompetence which this Juiy' has 
displayed in the performance of their duties, 
with respect to the other ten prisoners, does 
not induce us to place much reliance on 
their verdict in this case. 

We are, however, unable to say that there 
was no evidence against the prisoner upon 
which the Jury would be justified in convict- 
ing the prisoner ; and the law* has made the 
verdict of a Jur}* once passed upon the evi- 
dence final. With this verdict, therefore, we 
are unable to interfere. 

If the Sessions Judge is of opinion that the 
prisoner has been improperly convicted, he 
may and ought to bring his case to the notice 
of the proper authorities, as one to which the 
clemency of the Crown ought to be extended. 

The Sessions Judge ought to have recorded 
distinctly for the information of this ('ourt, 
whether or no he agreed in the verdict of the 
Jury. 


The 4th January 1867. 

Present : 

The Hon’ble F. B. Kemp and W. Markby, 
y udges. 

Evidence — Previous convictions. 

Queen versus Thakoordas Chootur and 
others. 

Committed by the Magistrate, and tried by the 
Sessions Judge of West Burdwan, on a 
charge of dacoity being armed ivith deadly 
weapon. 

Previous convictions arc not admissible in evidence. 

Markby, J . — In this case we have no doubt 
as to the propriety of the convictions and 
sentences as against all the prisoners except 
Thakoordass. 

Our doubt in the case of 'Fhakoordass 
arises from an observation by the Sessions 
Judge in his judgment that this prisoner 
was charged with dacoity on a former 
occasion. 

The evidence was that the prisoner was 
charged, but not convicted. Even if he had 
been convicted, it would have been improper 
to receive this conviction as evidence in 
support of the present charge. Still more 
improper was it to receive as such when the 
former charge was not supported. 

We have hesitated whether or no this 
conviction could be supported ; hut for the 


reasons already stated in the case of Beharee 
Dosadh which has just come l^efore us, yft 
think we ought not to quash the conviction> 
unless there has been a failure of justice, or 
the prisoner has been prejudiced. 

We think the case so clear against the 
prisoner Thakoordass, that, independently 
of this evidence, he ought to have been, and 
would have been, convicted. 

We, therefore, afiirrn the convictions and 
sentences as against all the prisoners. 


The 4th January 1867. 

Present : 

The Hon’ble F. B. Kemp and W. Markby, 

yuiigfs. 

Evidence (of bad character)-~Misreception 
ot evidence-- Irreg^rity. 

Queen versus Beharee Dosadh and others. 

Committed by the Magistrate, and tried by 
the Sessions Judge of Gya, on a charge of 
being a member of a party of more than j* 
persons who lonjointly lommi/ted robbery, 

Iwidence uf bad character is not admtsiiible. 

Misrecej)tion of evidence is a defect or irregularity 
within the meaning of Sc*rtions 436 and 439, Code of 
Criminal Procedure. 

Markby, J. — With regard to all the pri« 
soners except Beharee Dosadh, wc think the 
convictions and sentences ought to be 
I affirmed. 

I With respect to Beharee Dosadh, we 
i should have had no doubt, but for the remark 
of the Sessions Judge in his judgment, 
w hich shew s that he relies, to some extent, on 
the evidence of the Sub-Insj)ector that this 
prisoner was of a well-known bad character. 

Such evidence is not admissible and ought 
not to have been received — still less relied 
on ; and we have hesitated whether we ought 
not to quash the conviction of this prisoner, 
by reason of this evidence having been im- 
properly received. 

There is, however, such ample evidence 
against the pri.soner Beharee Dosadh, inde- 
pendently of the evidence of character, that 
we do not think it necessaiy on this ground 
to quash the conviction recorded against 
him. We think the misreception of evi- 
dence is a defect” or “ irregularity ” in the 
proceedings within the meaning ot Sections 
426 and 439 of the Code of Criminal Pro- 
cedure ; and that, in consequence of such 
error and irregularity in this case, the 
prisoner has not been prejudiced, and that 
there has been no failure of justice. f 

Or.f^ 
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All the appeals, therefore, are dismissed, 
.and the convictions and sentences affirmed. 


The 5th Januaiy 1867. 

Present : 

The Hon^ble F. B. Kemp and W. Markby, 
Judges. 

Charge (Heads of)^Amendmetit (by Sessions 
Judge). 

Criminal Jurisdiction. 

Referred under Section 4^4, Act XXV. of 
1S61, and Circular Order No, 18, dated 
tsth July 1863, 

Kalaram Sing and others. 

Where several offences are charpfed under the same 
Slection, the Committing Magistrate should frame the 
charge to as to contain a separate head for each offence. 

omission the Magistrate to do this may be reme> 
died by the Sessions Judge exercising the powers of 
amendment contained in Section 244 of the Code of 
Criminal Procedure. 

Markby y J . — Under Sections 238 and 241 
of the Code of Criminal Procedure, the Com- 
mitting Magistrate ought to have drawn 
a charge containing, under different heads, 
the several offences chargeable under the same 
Section. But this deficiency may be reme- 
died by the Sessions Judge exercising the 
powers of amendment contained in Section 
J44, under which he may add the heads of 
charge omitted by the Magistrate. 

It will, however, be as well for the Ses- 
sions Judge to consider how far it will be 
desirable to have all five offences tried toge- 
ther ; and if he should consider that this will 
not be desirable, then his best course will 
be to tiy the prisoners under the present 
charge for one of the offences, and 
to direct the Magistrate to send in fresh 
charges in each of the other cases, which he 
can do without taking fresh depositions. 


The 7th January 1867. I 

Present : 

• The Hon'ble F. B. Kemp and W. Markby, 
Judges, 

Confbsiiqa— Evidence (previoua ttatements 
of vf hweiia e a ). 

Queen versus Kisto Mundul and others. 

Rrferred case from Deputy Commissioner 
of Sontkal Ptrgunmaks. 

. Aa admintoii by d and B tbat lh« crime cbnived 
them wi» c^mitted by C and/), and that 
a^tever s^re they had in it was under compui^n. i* 
ea abich any pmem ought to be 
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Previous statements of wtteestes on oath are fiat 
available as evidence in a subsequent trial* 

Markby, J , — In this case five persons were 
charged, three named Kisto Mundul, Chub- 
bee Sircar, and Banessur Mundul with mur- 
der, Raybuttee Dossee with abetting murder, 
and Surrusuttee Dossee with concealing a de- 
sign to commit murder. All have been con- 
victed ; the three first have been sentenced to 
death, the fourth Raybuttee to transportation 
for life, and the other woman to five years* 
rigorous imprisonment. 

The general evidence in the case establishes 
that the body of one Panchoo, an inhabitant 
of the same village with the prisoners, was 
found, on the morning of the 31st of July 
last, lying dead in a dhan khei, the head 
and body were immersed in water, but thq 
feet not so. There were no marks of vio- 
lence on the body, except a slight abrasion 
over the left eye, and it was the opinion of a 
native Civil Surgeon, who examined the 
body after death, that the cause of death 
was strangulation. 

There is no doubt that Panchoo was of a 
dissolute character, and carried on intrigues 
with several women, amongst others with 
the prisoner Raybuttee Dossee. There was 
evidence also that Kisto Mundul carried on 
an intrigue with the same woman, and that 
some angry words had passed between him 
and Panchoo in consequence. 

The direct evidence against the prisoner 
lies in a very narrow compass. It is that of 
three persons who live close to the pri- 
soner Raybuttee. One, an old man, who sees 
imperfectly, says that on the night in question 
he was roused by his wife and went out, and 
he saw Raybuttee and her mother, the prison- 
er Surrussuttee, talking together ; that on 
seeing him, Raybuttee said, “Two persons 
(naming them) have killed Panchoo. Don't 
tell any one, or you w'ill be murdered, so take 
care." He neither saw nor heard anything 
else. 

Nophooree Bewah. who lives In the same 
house with, and Is a distant relation of, the 
last witness, s^ys that she was aroused by 
her g^ndson, who wanted to go out to make 
water ; that she went out with him, and 
saw the three prisoners, Kisto, Chubbee, 
and Banessur, carrying away the dead body 
of Panchoo from the house of Raybuttee. 
She says it was a very bright night, and that 
they passed within a few feet of her. She spoke 
I to Raybuttee, who was standing there, and 
= who describe how the murder had taken 
I place in her house. That, shortly afterwards^ 
RaylKitiee left her house with a bundle^ bm 
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f«liimed after a short absence and began to 
smear her house ; she says also that Surms> 
Qttee was standing at the compound gate» when 
the dead body was carried out, as if on the 
watch. She did not tell the old man what 
she had seen. 

The grandson, whose age is 8 or 9 years, 
was also called, and he says that he saw the 
three prisoners carry out the body. 

The body was found (apparently for there 
is no accurate statement of distances) at a con- 
siderable distance from Raybuttee s house; but 
nearer to Raybuttee ’s house than the place 
where the body was found in the dhan khet, 
a bundle was picked up containing a gamcha 
half a quilt, a torn gunny bag, a cloth, and 
some string made of jute. The gamcha and 
quilt are said to have been stained with 
blood. Panchoo's son identified the gamcha 
as belonging to his father. The witness, 
who found the bundle, states that the gunny 
cloth was like some he had purchased for 
Raybuttee 3 years before, and that the string 
corresponded with that on Raybuttee 's 
charpoy. This bundle was found in a track 
through the dhan kheL along which it is sug- 
gested that the body was carried. 

Against Kisto and C'hubbee this is the 
whole evidence, and they have always asserted 
their innocence. 

It is clear, therefore, that the case against 
these prisoners depend entirely on the evi- 
dence of the woman Nophooree and the 
child. 

We are surprised to find that it does not 
seem to have occurred to the Deputy Com- 
missioner who tried this case that the story 
of these two persons is in itself highly im- 
probable. Why the three supposed murderers 
should have exposed themselves to the obser- 
vation of these witnesses, it is impossible to 
conceive. But the doubt which thus arises 
Is increased to absolute distrust, when we 
compare the evidence given at the trial, with 
the previous statements of these witnesses. 
Though such statements, whether made on 
oath or not, cannot be used by the prosecution 
against the prisoner, they may be used by the 
prisoner in his own "favor to show that 
the witness has at other times told a 
story differing from bis evidence at the trial. 
Nophoree was examined before tbe Assistant 
Commissioner on the 1 zth cA October, and 
her statement then was, in the main, similar 
to tbMt at the trial, except that, whereas 
she said at the trial that Raybuttee left her 
house with a bundle, but what the bundle 
contained she could not see," she said be- 
fore the Assistant Commissioner that Ray- 


buttee left the house with a piece of gunny 1ML 
and quilt.*' 

But it appears that this woman was ex- 
amined on the spot on the rst of August, 
and on that occasion gave an account, 
differing in many most important particulars 
from both her subsequent statements. For 
example, on the i2tb of October, and again 
at the trial, she describes herself as aroused 
by her grandson, and sa>^ that she did not 
hear any noise up to that time. Whereas 
on the 1st of August she says, was 
awakened by hearing a noise in Raybuttee*s 
house.** She then says she ascertained that 
a murder was being committed in Ray- 
buttee*s house, and that she aroused the 
old man Alum, told him what had happened, 
and proposed to call the Mundul. But, sub- 
sequently, on both occasions, she distinctly 
says that she did not tell Alum, and Alum 
says the same. She also savs in her 
statement on the isl of August that she saw 
Panchoo come to Raybuttee's house on the 
night of the murder ; whereas, in that on 
the i2ih of C>ctober, she says that she did 
not see him do so. 

It is useless to go further and point out 
other inconsistencies in this woman's state- 
ments which arc numerous and glaring. We 
have no hesitation in saying that she is al- 
together unworthy of credit. 

The little lK>y'8 statements are equally in- 
consistent. He actually on the first occa- 
sion declared he saw Panchoo being beaten 
by the prisoners in Raybullee’s house. 
And we may here remark that tlie grand- 
father's statements will as little bear exami- 
nation as that of the other two. 

We, therefore, acquit the prisoners Kisto 
and Chubbee. We express our opinion, not 
only that they ought not to have been con- 
victed, but that there is no evidence against 
them whatever worthy of credit. 

With regard to the three other prisoners, 
the case stands thus. Rejecting as we feel 
bound to do the evidence of the three 
witnesses abovementioned, nothing whatever 
remains against these persons except their 
own confessions. Now the confession, which 
each of them made during the preliminary 
investigation of the case (but which was 
retracted at the trial) amounts to this, that 
the crime was commlued by other persons, 
and that any share had in It was under 
compulsion. It is scarcely neoessafy lo 
point out that, though such a confession 
contains an impoitant admission, it is not an 
admission of guilt ; and that, upon such a 
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/ot Vll« confession alone, no person ought to be con* 
victed. 

We, therefore, think that the conviction of 
these three persons ought also to be quash- 
ed. 

We feel bound to remark that, even had 
the case against the prisoners been much 
stronger than it is, we should have been 
bound to reverse it on account of frequent er- 
rors in the reception of evidence. The 
Deputy Commissioner, who tried this case, 
constantly uses the statements of the pri- 
soners as evidence, not only against them- 
selves, but as against all persons whom they 
implicate ; and he was evidently under the 
impression, and acted upon it, that previous 
statements of the witnesses on oath were 
available as evidence against the prisoners 
on this trial. It would be impossible to 
support any conviction in the face of errors 
of this description. 


l*he 19th January 1867. 

Present . 

The Hon’ble Sir Barnes Peacock, A 7 ., Chief 

fusiice, and the Hon’ble F. B. Kemp and 

W. Markby, Judges. 

Appeid — Maintenance of illegitimate child — Sec- 
tion 3x6, Code of Criminal Procedure. 

Referred Jurisdiction. 

Queen versus Golam ilossein Chowdhry. 

Where the Magfistrate, under Section 316, Code of 
Criminal Procedure, ordered a person to make a month- 
ly allowance for the support of an illetfitimate child — 
Held by the majority of the ('ourt ( Marklw, J., 
diasentinj; ) that there was no conviction of an offence, 
and that consequently no appeal lay. 

Markbyt J. — In this case I have the mis- 
fortune to differ with the other two Judges 
of the Court, and the fact that these two 
learned Judges have come to a different con- 
clusion, makes me very doubtful as to the 
propriety of my own. 

It appears to me that there is an appeal in 
this case from the order of the Magistrate. 
The order of the Magistrate is made under 
Section 316 of the Code of Criminal Pro- 
cedure, which provides that, if any person, 
having sufheient means, neglects or refuses 
to maintain his illegitimate child, it shall be 
lawful for the Magistrate of the District, or 
other officer exercising the |K>wers of a 
Magistrate, upon due proof thereof, to order 
such person to make a monthly allowance 
for the maintenance of such child, at such 
monthly rate, not exceeding 50 rupees in 


the whole, as to the Magistrate or other 
officer as aforesaid shall seem reasonable ; and 
that, if such sum is not paid, then the Magis- 
trate may, for every breach of the order, by 
w^arrant, direct the amount due to be levied 
in the manner provided for levying fines, or 
may order such person to be imprisoned for 
any term not exceeding one month. 

I take it upon that Section that, if a per- 
son, after the order of a Magistrate for the 
maintenance of his illegitimate child, neglects 
to pay the amount ordered, the subsequent 
proceedings are simply by way of execution 
of the original order. It cannot be said 
that there is a fresh offence ; for if there were 
a fresh offence, a fresh proceeding and a 
fresh trial would be necessary : consequently, 
all the subsequent proceedings must be taken 
to be by way of enforcing the original or- 
der. Therefore, it appears to me that, under 
Section 316, if a person neglects or refuses 
to maintain his illegitimate child, the Magis- 
trate has the power to order the person to 
pay a sum of money, which order is to be 
enforced in a way similar to that in which 
other criminal orders are enforced. 

The question then arises, whether such 
person has been tried and convicted within 
the meaning of Section 109. That there 
has been a trial, is quite certain. The only 
doubt upon my mind is as to the word 
“ convicted.” 

'I'hat there was a duty, and a breach of 
that duly, is also quite clear; otherwise, the 
defendant could not have been brought into 
Court at all ; and it appears to me that, 
wherever a duty is enforced, and any breach 
of that duty subjects a person to criminal 
consequences, in that case such person may 
be said to be convicted. The word “ con- 
victed” is, I think, used, not with reference 
to the nature of the duty to be performed, 
but witfi reference to the nature of the 
proceeding by which the performance of it 
is enforced. I, therefore, think that, in this 
case, the api>ellant has been convicted, al- 
though he may not have committed an 
offence in the ordinary sense of the term, 
and that an appeal does lie. 

Peacock^ C. J . — I regret to differ from 
my learned brother in the judgment which 
he has now' given. 

It appears to me that the question whether 
an apical lies in this case from the order of 
the ^Iagist^ate, depends upon the construc- 
tion of Sections 409 and 4x4 of the Code 
of Criminal Procedure. 

Section 409 says that ^*any person con* 
** victed on a trial held by the Magistrate 
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** of the District, or other officer exercising | 
** the powers of a Magistrate, or required : 
** by such Magistrate or other officer, under 

Section 295 or Section 296 of this Act, 
**to give security for good behaviour, may 
•‘appeal to the Court of Session to which 
“ such Magistrate or other officer is subor- 
“ dinate.*' 

Section 411 says that, in all cases in 
“ w^hich a Court of Session or the Magis- 
“ trate of a District, or other officer cxer- 
“ cising the powers of a Magistrate, shall 
“ pass a sentence of imprisonment not 
“ exceeding one month, or of a fine not cx- 
“ ceeding 50 rupees, no appeal shall be 
“ allowed.” 

Section 414 says that, “ unless otherwise 
“ provided by this Act, or by any other law 
“ for the time being in force, no appeal shall 
“ lie from any order or sentence of a Cri- 
“ minal Court.” 

It appears to me that the words “ con- 
victed on a trial held by tlie Magistrate ” 
in Section 409 must mean convicted of an 
offence ; and the question would depend on 
Section 316 w'hether the apjjcllant, when 
he was brought before the Magistrate on 
the allegation that he had refused or 
neglected to maintain his illegilirnate child, 
was guilty of an offence. It appears to me 
that he was not guilty of any offence at that 
time; but that all that the Magistrate could 
do was to order the appellant to make such 
monthly allowance as he might think rea- 
sonable not exceeding 50 rupees. If the 
appellant had wilfully neglected to com- 
ply with the order of the Magistrate, the 
amount might have been levied in the man- 
ner provided for levying fines, or the ap- 
pellant might have been inipri.soned for a 
term not exceeding one month. 


The 14th January 1867, 

Prruui : 

The Hou ble F. B. Kemp and F, A. Glover, 

yudgrs, 

J urisdictioa-xRobberj. 

Referred under Sections 4^4 and 4JS 
Code of Criminal Procedure, 

Madhub Ghose i^ersus Bullye Metea and 
others. 

A charife o( robberv «n(b*r Section y)i of the Penal 
is, under Aet V'lll. of iWio, tiiable onlv by the 
Court of Session, or by the Maf*istratc of the l)istrict, 
but not by a Deputy Mat^ihtiate. 

(r/o7‘et\ f. — \Vk agree with the Sessions 
Jiulge that the order of the Deputy Magis- 
trate was illegal, aud should be quashed. 

Hut we also draw the Sessions Judge’s 
attention to the fact that the charge of rob- 
bery under Section 392 of the Penal Code 
was, under Act Vlll. of 1866, triable only by 
the Court of Session or by the Magistrate 
of the Di.slricl, and that the Deputy Magis- 
trate had from the first no jurisdiction what- 
ever even on the lesser charge investigated 
by him. 

We direct, therefore, that his proceedings 
be (juashed, and that the Magistrate, or some 
other officer, having the power of making 
commitments, take up the charge of dacoity 
against the prisoners, and commit them to 
the Sessions on that charge, should he find 
the evidence sufficient to authorize such a 
course. 

We direct, further, that the Deputy Magis- 
trate be informed that the Court looks 
upon his proceedings in this case with great 
dissati.sfaction. 


The 14th January 1867. 
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It is unnecessary to decide whether a 
wilful neglect to comply with an order of 
maintenance would be an offence. This is an 
appeal from the order itself, and not from 
an order made in respect of a breach of it. 
It appears to me that, when the Magistrate 
ordered the appellant to make a monthly 
allowance for the support of the child, he 
did not thereby convict the appellant of an 
offence. I am of opinion, therefore, that 
there w^as no conviction, and, consequently, 
that no appeal lies. As Mr. Justice Kemp 
concurs with me, the appeal must be dis- 
missed. 

Remfi, J , — I entirely concur in the judg- 
ment of the learned Chief Justice. 


Present : 

'I'he llon’ble F. H. Kemp and F. A. (Jlover, 
Judges. 

Amends— Wrongful Confinement. 

Referred under Section 4 ^^4 of Act XX V. 
of iS()t and Circular Order No, dated 
the i St h July 1863. 

Jharu versus Bahar Ali and others. 

Amends cannot be awarded to a case of wrongful 
confinement. 

Glover, J, — We agree with the Officiat- 
ing Magistrate that the Deputy Magistrate’s 
orders in this case are illegal, and must be 
quashed. 
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The charge made was ** wrongful confine- 
ment '' under Section 34^, Penal Code ; and 
as this was an offence punishable with im- 
(Mlsontnent for more than 6 months, k came 
under Chapter XIV. of the Procedure Code, 
even though a summons mig^t be ordinarily 
issued instead of a warrant. 

It has been often ruled by this Court 
that amends can only be awarded in cases 
coming under Chapter XV, of the Code 
of Criminal Procedure, and we therefore an- 
nul the Deputy Magistrate’s orders, and di- 
rect that the fine, if levied, be refunded. 


The 14th January 1867. 

Pnsent : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Judges, 

Land Disputes. 

Ounga Narain Poddar versus Deboo Mun- 
dul. 

Appeal from an order of the Sessions Judge 

of West Burdwan^ reversing that 0 / the 

Deputy Magistrate, 

Os a charge of forcible eiectment, a Magistrate has 
nothing to do with the rights of the parties to the land. 

Gfm^er, J^ — Wr agree with the Sessions 
Judge that the Deputy Magistrate's order 
tnust be quashed. 

The charge of forcible ejectment, threaten- 
ing, dc., ought to have been enquired 
into on the evidence, and the Deputy Magis- 
trate, in ignoring it, and proceeding on what 
he considered the rights of the parties to 
the land, was not justified by law. 

His orders are annulled, and he will be 
directed to take up the case de novo passing 
such orders on the evidence as may appear 
necessary. 


The i4ih January 1867. 

Present : 

The Hon'blc F. B. Keiiq> and F. A, Glover, 
Judges, 

teiendt— Houae-breakiag bj nigbt'-Theft 

Reference from the Sesthms Judge of Dinage- 
pore„ 

Dhurai Noshyo tarsus Hubee Noshyo. 

Amends cnonot be awarded in a case of boase-breah- 
lug by night or theft* 

Ghmrp J. — ^Wb thsfdt ihal the Deputy 
M«i^iilraie's order in this case was Ul^i, 
and should be quashed* 


The case, as preieixed at the thdnaOh, wn 
one of house-brefldting by night unde 
Section 457 of the Penal Code, and tb 
accused pleaded to a charge of theft 
the Deputy Magistrate. The case was 
therefore, one coming under Chapter XIV. c 
the Code of Criming Procedure, for which, 
as has been frequently ruled by the Court 
“ amends" in the shape of fine from the 
plaintiff cannot be awarded. 

We observe that the Magistrate is in erxoi 
in supposing that the accused was not callec 
upon to answer. The record of the Deput 
Magistrate's proceedings shews that he WflU 
distinctly accused of meft, and pleaded tc 
the charge, denying his guilt in toto. 

We quash the Deputy Magistrate's order 
and direct that the fine, if levied, be return- 
ed by the plaintiff. 

The 14th January 1867. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover 
Judges, 

Execution of process of Civil Court — Use of 
force by Bailiff. 

Referred under Section 424 9f Code of 
Criminal Procedure, 

John Anderson versus J. McQueen. 

A Civil Court’s bailiff, in executing a process agatns 
the moveable property of a iudgment-debtor, has a< 
authority to use force, and break open a door or gate. 

Kemp^ J, — Read a letter from the Sessions 
judge of the 24-Pergunnahs, dated tlie 4il 
January, submitting the record of a €as< 
tried by the Joint Magistrate, in which th< 
bailiff of the Judge's Court has been finec 
two rupees under the provisions of Seciiot 
426 and Section 105, Chapter 155 of the %$k 
Geo. III. In the present case the bailif 
was clearly acting l^yond the scope of hi. 
authority. It is manifest from the evidenc 
of the nazir of the Civil Court of the 24 
Pergunnahs that no instructions were glve^ 
to the bailiff to break open the gate of thi 
judgment-debtor, Mr. McQueen. We kiny 
of no law by which a bailiff is authorizec 
in executing a process against the moveabi 
properly of a judgment-debtor, to use force 
and to break open a door or gate. 

The Joint Magistrate having found on tbi 
evidence that force was used, and that th' 
bailiff was acting wholly on his own andior 
ity and beyond the scope of his mstmetion 
this Court sees no reason to question th< 
legality of the Joint Magistrate's proceeding 
The papers are returned to the Seankmi 
Judge. 
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The 14th Januarj 1867. 

Present: 

The Hon'ble F. B. Kemp and F. A. 

Glover, Judges. | 

Jitrisdicttofi — lUegml Confinement 

Referred under Section 434 jf the Code of 

criminal Procedure and circular Order 

No, /<y, dated the i^th July 186^, 

Queen versus Komul Manjee and others. 

The offence of illefal confinement for more than to 
days is triable only Tiy the Court of Session or by the 
Magistrate of the District, but not by a Deputy 
Magistrate. 

Glover, J. — In this case we are of 
opinion that the Deputy Magistrate had no 
jurisdiction to try the case, and that all the 
proceedings in connection with it are in 
consequence null and void. 

The charge was “illegal confinement for 
more than 10 days " under Section 344 of 
the Penal Code, an offence triable only by 
the Court of Session or by the Magistrate 
of the District. 

Act VIIL of 1866 does not Include Section 
344 of the Penal Code, and the Deputy 
Magistrate had therefore no jurisdiction. 


The 14th January 1867. 

Present : 

The Ilon'ble J. P. Norman, Judge, 

False Evidence. 

Committed by the Magistrate, and tried by the 
Sessions Judge of Gya, on a charge of 
intentionally giving false a'idence. 

Queen versus Bhakoas Tutum. 

In a case of false evidence, it is necessary to prove 
the deposition alleged to contain the false statement. 

The prisoners have been convicted on a 
trial before the Sessions Judge of Gya 
afkd assessors of intentionally giving false 
ctd4ence in a judicial proceeding, viz,, 
bt&re the Court of Session. 

In appeal they allege that the statement 
charg^ to be false is really true. It is not 
necessary to go into that matter at present. 

Neither the Sessions Judge nor the 
Magistrate seems to have understood that it 
was necessary to put in and prove the de^ 
pontioa alleged to contain the false state*' 
ment; In otf^r words, the prosecutor must 
.mve that the statement was made before 
ihaws that it is false. 


The case most be remanded to the Sea* DdL IP 
sions Court, in order that evidence may he 
given to shew what it was that the urlsoners 
stated in the Sessions Court, and that such 
statements were made on solemn afiirmation 
under Act V, of 1840 or otherwise. Ht 
will certify the additional evidence to this 
Court under Section zzz. 


The 14th January 1867. 

Present : 

The Hon'ble F. B. Kemp and ¥. A. Glovfr, 
Judges, 

Alternative finding. 

Miscellaneous Reference, 

Queen versus Tarince Myicc. 

An alternative finding is perfectly legal. 

Glover, J,- In reply lo this reference, the 
Sessions Judge should he informed that, In our 
opinion, an alternative finding is perfectly 
legal, and is expressly provided for in Section 
72 of the Penal ('ode, and Section 382 of the 
Code of Oiminal Procedure. 

In the present case the Deputy Magistrate 
would have done well to convict under Section 
4 1 1 of the Penal Code, but there is nothing 
in the law which prevents his making an 
alternative finding, if he was doubtful as to 
which head of the charge was proved, 

The 1 6th January 1867. 

Present : 

The Hon'ble J. P. Norman and W. S. 

Seton-Karr, Judges, 

Culpable homicide not amounting to murder*-- 
Unlawful aieembly. 

Committed by the Magistrate, and tried by the 
Sessions Judge of Backer gunge, on a 
charge of culpable homicide not amounting 
to murder, ^c. 

Queen versus Rubl>oeoolah. 

The prisoner was convicted and sentenced separaWly 
(or caipable hamictclc not Amounting to murthf, and lot 
bping a member of an uplawfui assembly. The two 
offences, hciwever, being held to he one (the latter being 
only fMirt of the evidence of the former), the convidion 
ana sentence for the second offence were quashed* 

Norman, J, — Thk prisoner haa been con- 
victed by the .Sessions Judge of Backergunge 
of culpable homicide not amounting to mur* 
der, and of being a member of an unlaw- 
ful assembly armed with deadly weapons. 

He has been seotencod to 7 years' rigorous 
imprisonment on the first charge, and fo g ^ 
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ini VII. further period of two years' imprisonment 
on the second charge. He appeals. 

The facts appear to be that, on the 28th 
of June 1862, Azmutoolah, on the one side, 
andf Kaloo, on the other, having collected 
their partisans, the two parties met and 
fought in a field near Azmutoolah’s house. 
The men were armed with spears, pitch-forks, 
and laiiees. Kaloo was pierced by a spear- 
wound given him by Kyamoodecn, and 
struck with a latUe by Dowlut. Meheeoolah 
received a wound inflicted with a spear by 
Buksoolah. Both Kaloo and Meheeoolah 
died of their wounds. 

The prisoner Rubbeeoolah was present as 
one of Azmutoolah's party ; but there was no 
evidence that he was armed, nor did any of 
the witnesses see him strike any blow. 

He has, however, been convicted on the 
ground that, under Section 149, he must be 
deemed to be guilty of any offence committed 
by any member of the unlawful assembly in 
prosecution of the common object of that 
assembly, or which the members of that 
assembly knew to be likely to be committed 
in prosecution of that object. 

Tlie prisoner may think himself very for- 
tunate that he was not put on his trial for, 
and found guilty of, murder. The two par- 
ties, armed as they were, must have attacked 
each other with the intention of causing 
such bodily injury as they must have known 
would be likely to cause death, and every 
one who joined in the common purpose of 
cither assembly must have known that such 
bodily injuries would be likely to be 
inflicted. 

It is clear, however, that the offence comes 
under the general definition of culpable 
homicide, and, therefore, the conviction, as 
it stands, is sustainable. 

But it appears to me that the prisoner 
ought not to have been found guilty on a 
separate charge of being a member of an 
unlawful assembly. His offence was really 
single and entire, and the fact that he was 
present as a member of the unlawful assem- 
bly is really only part of the evidence of the 
major offence, it matters not that this por- 
tion of the case, if it stood alone, would 
constitute a distinct offence {see the Circular 
of the High Court, No. 16 of 1864 — 
Prinsep, page 154), I would, therefore, quash 
the conviction on the second charge. 

Seton-Karr, J . — 1 concur on the point of 
law raised by my learned brother, in the 
reduction of the whole sentence to 7 years 
as for the first charge only. 


The 2ist January 1867, 

Present: 

The Hon'ble J. P. Norman, Judge. 

Murder. 

Committed hy the Magistrate^ and tried by 
the Sessions Judge of Jessore, on a charge 
of murder. 

Queen versus Poorusoollah Sikhdar. 

In a case of murder, where a man was struck on the 
head in a boat with a heavy paddle and knocked over- 
l>oard in a larg^c river in the heig-ht of the rains, and 
had never been heard of since, it was held impossible to 
suppose that the man was still alive. 

Norman, J . — The prisoner has been con- 
victed, by the Judge of Jessore, of the 
murder of one Bussirooddy, and sentenced to 
transportation for life. He appeals. 

'bhe only point is, that the body of the de- 
ceased has not been found. But, as the 
offence was committed in a boat by striking 
Bussirooddy on the head with a heavy 
paddle, knocking him overboard in a large 
river in the height of the rains ; and as he 
has never been heard of since, I think the 
Judge was perfectly justified in coming to 
the conclu.sion that it is impossible to sup- 
pose that the man is still alive. 

The case clearly resembles Rex v. Hind- 
marsh, 2 I.each 569, cited in Russell on 
Crimes, vol. i, page 568. 


The 2 1 St January 1867. 

Present : 

The Hon’ble F. H. Kemp and F. A. Glover, 
Judges. 

Penal recognizances to keep the peace. 

Queen versus Gendoo Khan. 

Referred under Section 4^4, Act XXV, of 
1S61, and Circular Order No. 18, dated 
the i^th July i86j. 

The order of the Magistrate directing the pri- 
soner, on the expiration of his sentence for the ofiTence 
of criminal trespass, to execute personal recognizances 
to keep the peace, was upheld as legal and necessary. 

Kemp, J. -This is a reference from the 
Sessions Judge of Mymensing under the 
provisions of Section 434. 

One Gendoo Khan has been convicted by 
the Joint Magistrate of Mymensing, Mr. 
Glazier (who, we conclude, exercises the 
powers of a Magistrate), of criminal trespass 
under the provisions of Section 447 of the 
Indian Penal Code. The accused has fur- 
ther been called upon, on the expiratton of 
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his present sentence for the ai>ove offence, 
to execute personal recognizances to keep 
the peace for the space of one year. 

The Sessions judge is of opinion that i 
the call for penal recognizances is illegal, 
inasmuch as the offence with which (ieiuloo ’ 
Khan was charged did not amount to a ; 
breach of the peace, and that, if not illegal, i 
it was unnecessary. On referring to the j 
record, we find that (jendoo Khan himself \ 
being armed with sword and shield, and ! 
accompanied by twcniy or twenty-five ' 
other men, some of whom were armed with i 
spears, at midnight entere<l the j^remises or ! 
homestead of the prosecutor's barn. 

He shouted out and roused the villagers. 
On their approach, Gendoo Khan’s party 
made off, but not before (lendoo Khan was 
recognized. 

The conduct and acts of (Jendoo Khan j 
in our opinion clearly point to an intention ' 
upon his part to commit a breach of the | 
peace within the meaning of Section 2S0 ! 
of the Code of Criminal Procedure. 


for forj^n^ pottah,^, it was held by the majority of the Vot* Vlt 
Court (Markby, J., disscntirifr) that the pi *a of autrr/ttis " 

iny.'tit was inadmissible on a subsequent trial of the 
prisonor tor fonyingf pottal) ft. 

y. — In Ibis case I most unfeign* 
ediy regret that I am unable to concur in 
the judgment of the Chief Justice and Mr. 
justice Kemp, and it is scarcely necessary 
for me to say with how much diffidence I 
give an opinion contrary to theiis. 

Phe short history of this case is that, in 
the year 18^3, a person of the name of Gray, 
of the .Military Orphan .\sylum, brought a 
suit against the piisoner to recover pti.sscssion 
of certain land and goilowns standing there- 
on. In th.u Miii ilie prisoner filed two do. 
cumcnls, both dateil ilie 13111 .\ugust 1838. 
and both jmrporting to have been granted to 
the piisoner by < iray on behalf of the Asy- 
lum, in rc.-^jiect of different portions of the 
land in dispute. I he two poilahs were pre- 
cisely similar in every re.spect, except the 
parcels of laiui to whit h they relaletl. 

'I’he Sudiler .\mecn, who tried this .suit, 
lefu.sed to leccive llic documents in evidence, 


The order of the joint Magistrate was, 
therefore, strictly legal, and w’c ate certainly 
not prepared to say that the call for penal 
recognizances was, umler all the circum- 
stances of the case, an unnecessary one. 1 lis 
order will, therefore, siaml. 

The papers are returned to the Sessions 
J udge. 

d'he 23rd January iSfiy. 

Present : 

The Ilon’ble Sir Barnes Peacock, A 7 ., Chief 
• Justice, and the Hon’ble V. B. Kemp and 
\V. Markby, Judf^es. 

Section 55, Code of Criminal Procedure— Plea 
of autrefois acquit. 

A ppeal af^ainst the order of the Sessions 
Judge of 24’Pergunnahs. 

The Queen versus Dwarkanath Dult. 

Baboos Divarkanath Mitter and Bhowanny 
Churn Dutt for Appellant. 

Messrs. R. V. Doyne and F. J. Fergusson 
and Baboo Juggodanund Mookerjee for 
the Opposite Party. 

To render a former acquittal or conviction a defence 
on a se^od trial, the offence must, according to Section 
55 of the Code of Criminal Procedure, Iw the same 
oBeoce. 

The planer was charnfed with having forg-cd pottahs 
A and ^ bearing the same date and adduced in evidence 
by hun in the same suit. No mention of any charsre 
as to pottah B was made in the order of commitment ; 
and the prisoner having been acquitted on an indictment 


because they were not produccnl till after the 
time ap})oinicd l)v him for that pm pose. But, 
at the request of Gr.iy, the documents were 
retained on the file, and Gray subse<)uenlly 
asked and obtained pei mission from the Sad- 
der .\mccn to l.ike criminal proceedings 
1 against the pii.soner, foi attempting to use in 
■ evidence two tloi lunenis which Gray alh'ged 
to be forged. 

'The procectlings were commenced on the 
2«;lh of December when Gray laiil a charge 
; before a Magistrate against the prisoner 
under Section nf, and also under Section 
471 of the Indian Penal Code. On this 
occasion both dutumenls were produced, 
and marked A aiul // respectively. 'The 
t barge was made, and the evidence given 
in respect of both documents indiscrimi- 
nately, and eventually the prisoner was 
committed on a charge containing three 
counts ; first, for making a false dcxmmenl, 

I “ to wit, the Exhibit 4, ' under .Section 4^5 ; 

' secondly, with fraudulently and di.shonesily 
using as genuine a document which he knew 
to be forged, “ to wit, Exhibit Afi under Sec- 
; lion 471; thirdly, with corruptly intending 
! to use as true and genuine evidence a 
i document which lie knew to be false and 
fabricated, “to wit, Exhibit Afi under 
, Section 196. 

[ 'I*Iie “ ICxhibii A " mentioned in these 
I three counts is not that described in 
1 the charge rKnv under consideration, but 
I the document so marked by the Magistfate, 

‘ The document ^ described in the present 
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VlL charge is the one which, on the investiga- 
tion before the Magistrate, was marked B, 

In February 1864 the prisoner was tried 
on a charge founded on the one on which 
he had been committed, and only differing 
from it in this respect, that the document 
in the first count mentioned, instead of 
being described as “Exhibit Ai* was de- 
scribed as “ purporting to be a pottah grant- 
ed by Mr. Charles james (Jiray, as Secretary 
to the Military Orphan Society, to Dwarka- 
nalh Duit for one cottah i2\ .gimdahs of 
land, with a godown standing tliereon, and 
dated 13th August 1858.’’ And in the two 
following counts, the document was described 
by reference to the first count. Notwith- 
standing the form of the charge, evidence was 
given throughout indiscriminately with re- 
ference to both documents. 


In charging the Juiy, the S(issions Judge 
treated the charge as one of forging docu- 
ment A only, and, when describing the 
offence, s[)oke of that document only ; but, 
when commenting on the evidence, he refer- 
red to both documents, and, after rematking 
on the striking resemblance between the 
alleged forgery and the admitted genuine 


signatures of Mr. (jray, iIk* Judge proceeds 
thus: “ 'rhe main point on which the pio- 
** secutor relies in regaid to this resemblance 
“ is that the signature on this document and 
^ . “on another d(icumeiu which 

civil KuU. * wasalso tiled b\ the prixonci^ 

“ (the ilocumeni B) are so cx- 
“ aclly coincident in .size and in every other 
“ particular as to show that one or both must 
“ be mere imitations. It is physicaliy im- 
“ possible, it is said, or, at least, exceedingly 
“ improbable that any two signatures of the 
“ .same person should so exactly correspond 
“ in every particular, and the improbai»ility 
“ is still further increaseil, when it is remem- 
“ bered that both these documents were said 
“to have been signed at the vsaine time.* 
What the Counsel for the prosecutor had 
contended, and which the Judge here alludes 
to, was that both signatuies, being so much 
alike, must have been iracevl from a third 
signatiue of Gray’s which wa.s genuine, and 
which the prisoner was proved to have had 
in his possession. 'I'he result of this trial 
was that the prisoner w;is acquitted. 

On the 16th May 1866, a second charge 
was laid against tlie prisoner by (jray, and. 
on the charge being enquired into, the evi- 
dence was mainly addresse<l to the charges of 
forging and using document although the 
oilier document A. with respect to which 


the prisoner had been tried and acquitted, 
was frequently alluded to. 

The prisoner was ultimately again com- 
mitted on three charges with respect to do- 
cument B precisely similar to the charges 
on which he had been jireviously acquitted 
with respect to document A, 

The trial on these charges also took place 
before Mr. Beaufort in July last. The va- 
keels, who appeared fur the piisoner, objected 
to the tiial proceeding, on the ground that 
the prisoner had l)een already tried and ac- 
qiiiUed on these charges. They insisted on 
the fact that, throughout the former proceed- 
ings, both documciU.s had been referred to ; 
and also that, as both pottahs were filed at 
the .siiinc time in the (?ouit of the Sudder 
Ameeu, the using of both constituted one 
act only, and, as he was charged on the for- 
mer trial with using one of these pottahs 
knowing it to be forged, he could not be 
again tried for using the other. 

Tlie objection was overruled, and the pri- 
.soner was convicted on all three charges. 
'I'lie ])iisouer has appealed, and has again 
rai.scd this objection. 1'he point was origi- 
nally argued before Mr. Justice Kemp anc 
inyselt, and has been again argued before us 
silling uilli the Chief Juslice. 

I'he question is, whether the prisoner hac 
been previously tried for these offences and 
uc(}uiUcd for lliesc offences wiihin the mean- 
ing of Section 55 of the Cotie of Crimina. 
Ihoceduie : and, for convenience, I will con- 
sider the forgery fiisl. 

Whether or no the [uisoner has beer 
previously tried for the offence of forgery 
now under Lo:i^itierat^on, appeals to rne tc 
tiepend on w belher be is to be considered uf>or 
the whole evidence in both cases as having 
commilieil two offences of forgery or one. 

I am not aware, nor ditl 1 hear in the 
course of the aiguinent, of any general piin- 
ciple by which it can be at once recognizee 
whether or no, in contemj)lation of law, r 
transaction constitutes one offence or severa 
offences. It was, indeed, .suggested that tbt 
singleness of the offence depended on the 
singleness (d* the act done by the offender 
But, I lliink, this lest manifestly fails. For 
on the one hand, it appears to me perfectl; 
possible that a man may by one act commt 
several offences, as where he discharges 
missile into a crowd, and wounds severa 
persons ; and, on the other hand, that a man 
may, by several acts, commit one offence, a. 
where he inflicts several rapidly successiv 
blows on one person, which constitute, 
believe it will be admitted, but one assault. 



Criminal 


1^67.] 


THE WEEKLY EEPOETKE. RmlimgS. if 


Moreover, it appears to me that there are 
a large number of cases in vhicli it is entire- 
ly at the option of those \vl»o conduct the 
prosecution whether they will treat them as 
one offence or severaL Acts closely con- 
nected together, or even one act producing 
seveial ai'>tinct coiisecjucnces, may be made 
the foundation of several eranely distinct 
charges, or distinct counts in the same 
charge, but always with ilris ({uaiilicalion, 
that the evidence shall be confined to the 
particular acts charged. 

In the case under consider aiion. 1 have no 
hesitation in sa)iirg llnrt the forg^ny of these 
two ]»ottahs might have been made the 
foundation of two so{>ara:c coanN in one 
charge, or even of two perfectly distinct pro- 
secutions, had those who conducted the pro- 
secution chusen to keep them distinct. 

But the course taken in this prosecuti. n 
was this, llefoic the MagisiiMte. »‘n the 
occasion of the charge being laitl in the lirsl 
instance, the wliole case as to the burger} 
of both {rotfahs was goire irsto. d’lie prison- 
er was then comnjitie<l twlieiher inachtMient- 
ly or not is not material) loi tie* foigerv ol 
one only. But evidence, noin lihsiainiing, 
was given at the tiia! that both piaialrs wt‘u* 
forged, and, as has ahendy Ik'cu sreii, ilic 
theory on wirkh llie proseculion t>nncip.iil\ 
relied was lliat Ixah had been copied flora .1 
third genuine signiiuie whan wa.s pKniuied, 
and wiiicii had b« eii m ihe pi isonc ! s 
possessitin. 'Ttiis would bo petloeily (coal, 
if these two forgeries weie so toniicxlcil U/- 
gether as to form but one offence, and enilicly 
in accordance with the practice in larceny, 
assaults, and other oOcnces, wlien it fre- 
quently (jcciirs that much more pto\o<l 
than is staled in the indie inrenl. Hut, it it 
was intended i^,) treat these two ftueeiie.s 
as dihlincl, then it was wholly illegal to gAe | 
this evidence as to the secemd Joicei v. 

At the second trial, also, evidence wa•^ I 
given as to the forgery of both poliahs, and j 
the same theory as to the execution of the 
forgery was laid before iIjc Jury : a course 
which was again illegal, if the offences veic 
distinct. 

It is said that the question now to be vle- 
cided is not whether or no evidence was im- 
properly admitted at the first or the second 
trial, and that any illegal proceeding on the 
part of the prosecution cannot change the 
nature of the offence. But this argument 
appears to me to be fallacious. As'l have 
already said, 1 consider this to be one of 
those transactions which may be treated as 
constituting one offence or two offences at 


I the option of those who conduct the prose* 

' cuiion : and though, whatever takes place 
I subsequently, the history of the tran.sactlon 
remains the .same. I think the unity of the 
offence has, in the contemplation of law, 
been irrevocably tlelermined by the course 
taken by the prosecution on the first trial. 

For these reasons it appears to me that 
the prisoner in liiis case Inis’, in contemplation 
of law, committed luit one offence of forgeiy 
only : ib.ii he has already been ttied and 
ai (juitted for that olTcmce within the mean* 
iiig of Section 55 of the Code of C'liminal 
Procodme : and tliat the pre.sent conviction 
is. therefore, illcg.il. 

I'or similar reasons, it appears to me that 
Ihe convictions on ibe two other counts In 
the chaige are illegal ab*o. 

'I'he result which 1 have come to appears 
to me to be not only that which is in accord- 
am e with the law. but also to be that which 
is mo.st in acconlance with the true inteixjsts 
(»f justice. I'or while it Icavc.s to the prose- 
cution a latitude (»f choice, often very u.sc- 
ful, n.s to the ( ourse to f>e taken in the proceed- 
ings against an offender, it prevents that 
which it appears to me most dc.sirable to 
pievenl. contluting v.idicls of juries ujKjn 
the same evidem e. 

When the case was before Mr. justice 
Kcmj> and myself in the first instance, two 
other objections w* re taken on beiialf of the 
pri.soner. 'I’Ijc fiist w.is ihiit lie had not been 
al!o\u d snfiii ieni lac iltiies foi summtuung his 
uitne^sl•^,: and (hat f>bjeclion we disposed 
of at that lime, being of opinion that this was 
no ground uf law wlm h (lie pri.soner could 
laisc on appeal against the vcrrdict of a Jury. 

'I he f>tlier objcUion was that the judge vi*as 
wrotii; in icjeciing ns evidence the deposition 
wliich a \\illIC.^s for the j<n -oiKT had made at a 
toimer trial, atul which, as wa.9 alleged before 
us, was tendeic'il on die ground that the 
wiii*ess was d»'a i when the second trial look 
place, 'l liis point was argued before Mr. Jus- 
tice Kemp and my.sclf on the assumjition that 
the evidence ha<l been properly tendered at the 
tiial. and we reserved the question of it.s ad- 
i inissibilily for fmther con. si deration, together 
with the quesiii-n arisingf on Section 55 of the 
Code of ( himinal Procedure. Upon the second 
argument, the judge s notes were searched, 
and then it appeared that there was no note 
of this deposition ever having been tendered 
at all. None of the Advocates employed at 
the trial, either for the prosecution or the 
defence, were present on either argument 
before us, nor was any affidavit filed as to ^ 
what took place at the trial. 



vdi vn. 


1$ Criminal the weekly reporter. Rulings. [Vol. Vll. 


On the other hand, it is clear from the 
Judge’s own report of his charge to the Jury, 
that some application for the admission of 
depositions was made in the course of the 
trial by the Advocate for the prisoner, but 
no note of any such application appears to 
have been taken. 'I'he language used in the 
charge, however, rather appears to refer to 
an application to admit the depositions of 
the absent w'itnesses than of the one who 
was dead. 

It is extremely unsatisfactory to me to 
have to come to a decision on such materials; 
but, on the whole, 1 do not feel justified in 
saying that this evidence was tendered. 
The point, therefore, as to its admissibility 
does not arise. 

Peacock, C. J . 1 regret th.it I am 
obliged to differ from my hon'ble and learn- 
ed colleague, Mr. Justice Markin'. Were it 
not for the knowledge tiuit he entertains 
a different oi)iiiion, I should have considered 
the present case a very clear one. 

It is clear that, under the indictment for 
forging Mvhibit .1, the prisoner could not 
have been either convicted or aciiuiited of 
forging both Kxhibits. Having been charged 
with the commission of one offence only, 
he could not be either convicted or acquitted 
of two separate and distinct offences. 

If, under the charge on the first trial, the 
prisoner had been acquitted of forging 1a- 
hibil A, and had been found guihy of forging 
Exhibit //, and .sentenced to [>um.shmeni for 
the latter offence, it is clear that the convic- 
tion coukl not have been supported, inas- 
much as the charge against the prisoner was 
confinvrd to the forgery of A, In like manner, 
if the jirisoner had been found guilty of 
forging A, and also of forging />’, and had 
been sentenced to one punishment in respect 
of A, and to another punishment in respect 
of P, the sentence in respect of P must 
have been reversed, inasmuch as the charge 
did not extend to the forgery of P, 

So, if, on the first trial, the prisoner had 
been convicted of forging Exhibit A, and 
sentenced to punishment for that offence, 
such former conviction would not have been 
a bar to the charge of forging /A and. if not. 
J cannot sec how an acquittal of the forgery 
of /A under the charge of forging ^ 4 , even if 
the defendant had been expressly acquitted 
of forging P, could have been set up as a 
bar to the charge of forging P, for a convic- 
tion and acquittal both fall under the same 
category in Section 55 of the C ode of Criminal 
J*rocedure. In the present case, however, 
there >vas no express acquittal in respect of 


the forgery of P. It is only to be inferred 
from the acquittal of the forgery of A, in 
consequence of evidence having been adduced, 
from which it might have been found that 
the signatures on A and P had both been 
traced from a genuine signature of the same 
person. I'here is nothing, however, con- 
clusive in that finding. It is quite consistent 
with the evidence that P was forged, though 
A may have been genuine. How can the 
Court, which tries the prisoner for forging 
P, ascertain what credence was given by the 
Jury to the evidence on the first trial ? They 
might have thought that the signatures to 
A and P were not so much alike as w^as 
supposed by the witnesses. They might have 
thought that the two genuine signatures did 
not resemble the signature with which they 
were compared. In that case it would have 
been wholly unnecessary for them to con- 
sider whether P was a forgery or not ; and, 
indeed, it would have been the duty of the 
Judge, if they had delivered a verdict with 
re.spect to //, as well as with respect to A, 
to tell them that they were not sworn to 
give a verdict in respect of P. In this case 
the judge was the same on both trials, 
but diere might have been a different Judge, 
as well as a different Jurv on the seconc 
trial. 

IC.xhibit A and ICxhibil P relate tc 
diffei*ent portions of land. I'lie poitahs were 
as separate and distinct as two different 
]>ersons, or as two bonds, one for too rupees, 
and the other for io,cx>o rupees. It is stated 
by my hon’ble colle.'igue that a man may 
by one act commit several offences -as fo 
instance, where, by the discharge of a missile 
into a crow'd, he kills several persons. I 
is not necessary for the present case to gc 
to that extent, or to expre.ss any opinior 
upon that point, 'Ehe forging of two differ- 
ent instruments cannot be effected by * 
single act, though two men may be killec 
by one shot. It appears to me to be clea 
that die forgery of each of the docuinenti 
constituted a distinct offence, and, if so, 
the two offences could not be reduced to one 
offence by the course which the prosecute 
thought fit to adopt on the trial for one o 
them. Whether tlie prisoner committed one 
offence or two offences, must be determinec 
with reference to the facts as they existec 
at the time when the offences are alleged tc 
have been committed. To render a forma 
acquittal or conviction a defence on * 
second trial, the offence must, according tc 
Section 55, be the same offence. It wouk 
be no answer on a trial for one to say tha 
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the prisoner had been acquitted o!' another 
on a trial at which evidence was ^jiven re- 
specting both, and which, if believed, would 
have proved the prisoner guilty of both. 
The words of Section 55 are, “A person 
who has been tried for an offence, and con- 
victed or acquitted of such offence, shall not 
be liable to be tried again for the same offence,*’ 
The Jury were not emj)anelled or svNorn to try 
the prisoner in respect of B. and ho was 
never tried for the offence of forging /?, 

The law here is similar to the law in 
England and America, and, therefore, it nia> 
be as well to refer to some decisions in those 
countries as throwing light upon the subject 
now under consideration. 

In England it is necessary that the crime 
charged be precisely the same as that of 
which the prisoner was acquitted, aiul so 
strictly does the rule prevail that it was 
held by all the Jinlges that an acquittal upon 
a trial for burglariously breaking and entering 
a dwelling-house, and stealing goods thciein, 
was no bar to a subse(|ucni indictment for 
burglariously breaking and etiiering the 
dwelling-house with intent to steal the goods, 
though both charges related to the same 
breaking and entering. Mr. Justice lUiller, 
in delivering the opinion oi the Judges, re- 
marked that, if the crimes were so distinct 
that evidence of the one would not support 
the other, it would be as ijtconsistent with 
reason, as it wouhl l)c repugnant to the rules 
of law, to say that the offences were .so far 
the same that an acquittal of the one uould 
be a bar to a prosecution for the other. 
The question in these cases is whether the 
prisoner could have been coinicied on the 
first trial of the offence charged on the second 
trial, and whether he was ever in jeopardy 
for that offence. In \ aux s C ase, 4 Cokes 
Reports 44, it was held that, where a former 
acquittal or conviction is spoken of as a good 
plea, a lawful acquittal or conviction is in- 
tended, and that, it the former indictment 
w^as not sufficient, the ac(]uiiial or conviction 
w^ould not be a lawful one. When it is said 
that the offences must be the same, it is merely 
meant that they mu.si be in reality the same ; 
and, therefore, a. defendant may plead his 
previous acquittal, though the two charges 
differ in immaterial circumstances, for it 
woold be absurd to suppose that, by vaiying 
the day, place, or any other allegation, the 
precise accuracy of which is not material, 
the prosecutor could change the rights of the 
defendant, and subject him to a second trial 
for what in reality was the same offence, i 
Thus, if a prisoner be indicted for murder ; 


alleged to have been committed on a certain V^t VliL 
day and acquitted, and afterwanls be charged 
with killing the same person on a different 
ilay, he may plead the former acquittal in bar 
notwithstanding this difference, for the day 
stated in the indictment on the former trial 
was not material. Str C 'bitty ‘s Criminal 
Law, I St Volume, page 4 5.i, and the cases 
there citetl. 

I'he following are instances of cases in 
which the offences l\ave been held to be 
different. It is laid down in Male’s Pleas 
of the Crown that, if A commit a burglary, 
ami at the same lime steal goods out of a 
house, and he be indicted ft>r stealing the 
goods and ac(|uiiiei!. he may be afterwards 
indicted for the buiglar\ notwithstanding 
the acquittal, and i tourer so, if indicted for 
the burglary and accjuitied, yet he may be 
indicted for the larceny, for iljey arc several 
offences, llamgh cominiiled at the same time, 
and burglary may be where there is no lar- 
ceny, and larceny m.ry he w here there is no 
burglar). So. it has happened that a man 
atijuiited for stealing a hor.so has yet been 
arraigned ami convicted for stealing the 
saddle, though both were done at the same 
lime. Hale's Pleas of the C rown, Volume 2, 
page 245 - 

Wherever the off cutes chargeil in the two 
indicimenlH arc capable of being identified as 
the same offence, it is a qucbtion ol fact 
whether the offences are the same, and the 
identity must be provcil ; but where a plea 
of autrefois anjuil upon its face shews that 
the offences arc legally <listinct and incapa- 
ble of identification, the ('ourt may dclermino 
the (juesiion as a mailer of law. See the 
ca.se of King vs, Vandecoinb and another 
above cited. If a prisoner should be charged 
with murdering A, and should plead a for- 
mer ac(|uiltal, and prove that he had been 
ac<iiiiltcd ujion a charge of murdering 
evidence would be admissible to prove that 
the two charge.H related to the same person 
and to the same killing, and it might be 
shewn that the person rcfcircd to in the 
former indictment by the name of A was 
in fact the same person as the one referred 
to in the second charge by the name of /A 
for the .same person might he known by two 
different names. But if a person were indict- 
ed for murdering A by shooting him, and 
also for murdering B by poisoning him, and 
it should be proved that he killed both A and 
B, a former acquittal upon a charge of mur- 
dering A would be no bar to his trial on the 
subsequent charge so far as it related to the | 
murder of B, even though it should be shewn 
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TO. Vlt that, upon the former trial, evidence had been 
erroneously admitted to prove that he mur- 
dered B for the purpose of showing that he 
was a man of a wicked and evil disposition, 
and that it was, therefore, probable that he 
murdered A, So, upon a charge of forging 
a bond for 10,000 rupees, I apprehend it 
would be no answer to show that he had 
been formerly tried and acquitted of forging 
a bond for 10 rupees, if it should appear 
that the former trial related to a bond for 
10 rupees, even though it should be proved 
that the bond for 10,000 rupees, the sub- 
ject of the second trial, had been adduced 
in evidence on the former trial for the pur- 
pose of shewing that the signature to the 
bond for 10 rupees, and the signature to the 
bond for 10,000 rupees, were so exactly 
alike, and so nearly resembled a genuine 
signature of the obligor, that they were both 
probably forged by tracing the signature 
to each of them over the same genuine 
signature. It apj)ears to me that it would 
be wholly inconsistent with justice to hold 
that the forging of the two bonds was one 
and the same offence, and that the actpiitlal 
as to the bond for 10 rupees was conclu- 
sive in favor of the prisoner, for all purposes 
connected with the administration of the 
criminal haw, that he had not been guilty of 
any offence as regauls the bond for 10,000 
rupees. 

Suppose /I should sue B in one suit upon 
two bonds, one for 100 ruj)ecs, and the other 
for 500 nipccs, and should afterwards sue 
him on a bond of later date for a lac of ru- 
pees, and B should admit that the bond for 
100 rupees was genuine, and set up as a de- 
fence to the otlicr bonds that they were 
forgeries ; and sup])osc that, upon the trial 
in the suit upon the 500 rupees bond, B 
should cause the bond for a lac to be produc- 
ed for the puq)Ose of showing that both 
bonds were forgeries, and that the signature 
to them were so precisely alike, and so 
similar to the signature on the admitted 
bond for 100 rupees, that ih^' must have 
been traced over that bond. Suppose, fur- 
ther, that the bond for 500 rupees should 
be held to be genuine and not a forgery, and 
that a decree should be given against B for 
the amount. Could it be contended for a 
moment that the decree holding the bond 
lot 500 rupees to be genuine would be con- 
> dusive In favor of A and against B that 
the bond for a lac in the second suit was 
also genuine and not a foTgtn\ merely be- 
cautfSt upon the evidence applicable alike 
to the bond for 500 rupees and the bond 


for a lac, it had been found in a former suit 
betw^een A and B that the bond for 500 
rupees was genuine and not a forgery. If 
the decree in the first civil suit, that the 
bond for 500 rupees was not a forgery, 
would not be conclusive in the second suit 
in favor of A that the bond for a lac was 
not a forgery, why should a judgment of 
acquittal in favor of .^ 4 , upon an indictment for 
forging the bond for 500 rupees, be con- 
clusive evidence in his favor, upon a 
subsequent indictment against him for forg- 
ing the bond for a lac, that he had not 
forged that bond ? 

It is contended by my hon’ble colleague, 
in the present case, that to hold the former 
acipiiital an answer to the charge of forging 
the second pottah, is not only in accordance 
with law, but is also in accordance with the 
true interests of justice, and that it would 
prevent that which it is most desirable to 
prevent, vis.y conflicting verdicts of Juries 
upon the same evidence. Would it not be 
equally desirable, in the case which I have 
supposed, to hold that the judgment given as 
to the bond for 500 rupees in the first suit 
was binding in the second suit upon the bond 
for a lac, lest upon the same evidence the 
same Juilge should hold the first bond to be 
genuine, and the second a forgery f* < )r suppose 
that, in the case of the two bonds, the bond 
for 500 rupees should be held to be a for- 
gery, and the suit upon it should l*e dismissed, 
would it follow that the suit upon the second 
I bond for a lac ought to be dismissed, lest 
there shouKl be conflicting judgments by the 
same Judge ujion the same evidence. Sup- 
pose, ill the present case, pottah A had been 
held genuine in a civil suit, and in a subse- 
quent suit relating to the land in pottah B, 
precisely the same evidence should be given 
as that which had been adduced in the suit 
relating to pottah A, could it be held that 
the decision in the first suit would be con- 
clusive in the second suit that pottah B was 
genuine, lest conflicting judgments should be 
given upon the same evidence by the same 
Judge ? 

It appears to mo that the forgery of A and 
tlie forgery of B constiuucd two distinct 
offences ; that the acquittal of the prisoner 
under the charge of forging A was not an 
acquittal of the same offence as that which 
formed the subject of the second charge, viz.^ 
the forgery of B, notwithstanding evidence 
w'as given upon the first trial tending to 
show that both pottahs were forgeries. The 
truth is that, when a former conviction or 
acquittal is set up as a bar to a subsequent 
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trial, the Court, before which the second trial ! 
is held, has nothing to do with the evidence | 
given on the former trial, except for the pur- 
pose of ascertaining whether the offence 
which formcvl the subject of the first trial is 
the same as that which forms the subject of 
the secontl charge. If tlie offence is the 
same, the former conviction or acquittal is 
a bar to the second trial, whether the second 
Court considers that the former conviction or 
acquittal was warranted by the eviilence 
given in the first trial or not. If the offence 
is not the same, the former conviction or 
acquittal is no bar to the trial upon the second 
charge, notv\ithstanding tiie evidence given 
in the two cases is the same ; and the Couii, 
whether the same as that which tried the pri- 
soner for the first offence, or a different Court, 
is bound to apply iis own judgment to the 
evidence before it, an<l to give a verdict ac- 
cording to its own conviction uj)on the evi- 
dence adduced. It a[>pe;us to me that tvvo 
distinct (offences cannot be cim verted into 
one such offence by rea.son of any evidence 
which the prosecutor may think til to adduce 
upon the trial for one of them. 

For instance, upon an iiuhclmenl for mur- 
dering vl, it would be no answer that the pri- ! 
soner had been actpiitled u{>on a trial for 
murdering //, unless it could^ be shown that 
the two cnarges related 10 the same person 
under different names. If it were .shown 
that A aiul B weie two different person.s, 
as for instance, that A was a man, and that B 
w'as a woman, no amount of proof as to what 
evidence was given on the trial for the mur- 
der of A could show that the offences were 
one and the same, so as to render the ac- 
quittal as to A a bar l<; the charge of mur- 
dering B. 

As to the second ]>oiiil, there is nothing to 
show that the deposition of the deceased 
witness was offered in evidence on belialf of 
the prisoner on the second trial. Supjjose il 
could be j»roved that the evidence of the 
decea.scd witness was false, and lh.il the pri- 
soner knew' it to be false, the prisoner could 
not, in consequence of anything that appears 
to have been done on the second trial, be con- 
victed under Section 196 of the Penal Code 
of attempting to use on the second trial the 
deposition of the deceased witness a.s true, 
knowing it to be false, if he had tendered 
the dejiosilion on the second trial with the 
knowledge that it was false, he would have 
been liable to punishment under the Section 
to which 1 have referred. The Judge was 
not bound of his own accord to refer to the 


deposition as evidence, merely because it was Vei 
annexed to the record which was put in evi- 
dence for the purpose of i)roving a former 
acquittal. It appears to me that there are 
no grounds for reversing the conviction, or 
sending the case back for a new trial, and 
I am of opinion that the conviction and sen- 
tence ought to be affirmed. 

Kemp, Jr I'hc appellant, through his 
pleader, contends that bis conviction oy Uie 
Se.ssions juilgc of the i4>Pergunnahs 
is illegal, and ought to be set aside un- 
der the provisions of Section 55 of the Code 
of Criminal Proceilute. 

'Fhe said Section is 10 the following effect ; 

“ 'Phat a person who has once been tried 
“ for an offence, and convicted or acqulitevl of 
“ such offence, sliall not be liable to be tried 
“ again for the same offence.” 

In short, the prisoner’s plea is autf'tfots 
at quit A 'Phis pica is groumled on the 
maxim that no man i.s to be brottghl into 
jeopardy more than once for the same 
offence. 

The prisoner in 1864 was arraigned on an 
iiidiclmenl for foiging an inslrumenl pur- 
poiting to be a poliah conveying to him a 
tenure in perpetuity in a parcel of land, 
situated in the Oiphangunge at Kidderpore. 
The metes and Iwundaries of the land were 
described in thi.s potiah, and the jumma was 
s[jecillcd. 'Phe date of the poitah wdih the 
forgery of which the prisoner was charged 
was given in the indictment. 'Phe prisoner 
pleaded to a formal and precise charge. A 
majority of the Jury acquitted him of the 
offence of forging the poliah, which was 
clearly idenlilied by the indictment. 

In the present trial, which look place in 
1 80b, he is charged with the offence of forg- 
ing another and (piite a distinct pouah for 
a piece oi land which is not identical with 
the lami w'hicli was the subject matter of the 
former clarge. lie has been found guilty 
by the unanimous verdict of the Jury, and 
1 am of oj)inion that the plea of “ autrefois 
acquit*' is inadmissible, inasmuch a.s the 
prisoner has clearly not been brought into 
jeopardy more than once for the same 
I offence. 

The above was the judgment that I pro- 
posed delivering in this case. After hearing 
the case arguecl before a third learned Judge, 

I have only 10 add that I entirely concur in 
the judgment delivered by the learned Chief 
Justice. 
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The 26th January 1867. 

Present : 

The Hon’ble F. B. Kemp and W. Markby, 
Judges. 

Disappearance of evidence of a crime. 

Queen versus Muddun Mohun Bose, Noi- 
inuddee Cazee, and Soban Sircar. 

Committed by the Magistrate^ and tried by 
the Sessions Judge of Jessore, on a charge 
of causing evidence to disappear^ &fc. 

A conviction on a charge of Ctiusin^ the disappear* 
ance of evidence of an t)ffence whicfi amounted to <'ul- 
patde homicide not amounting to murder may be^ood, 
thoujjfh there be no proof of who corniriittcd the culpable 
homicide. 

A'empf J. The prisoners have been heard 
throuj^h iheir learned Counsel, Mr. Jackson. 

The Sessions Judge and assessors, after 
rejecting much of the evidence, and acquit- 
ting .some of the other prisoners, have come 
to the .same finding, that the prisoners are 
guilty under Sections 201 and 143. 

The arguments used by the learned Coun- 
sel are the same as he used when defending 
the prisoner in the Court below, and they were 
duly considered by the Sessions Judge, who 
appears to have exercised much discrimina- 
tion in itis estimate of the weight of the j 
evidence. We cannot, in this case, after j 
hearing the argument of the Counsel, .say ! 
that we fmd such discrepancies or impro- 
babilities in the evidence as to induce us 
to differ from the view taken by a Judge 
who had lire witnesses before him, and by 
assessors of local experience. 

The Sessions Judge, though he found that 
the evidence was insutheient to shew who 
killed the man Dokee, rmd,s that a homicide 
was committed. The prisoners have caused 
the disappearance of evidence of an offence 
which amounted to culpable homicide not | 
amounting to murder. The conviction is, 
therefore, good, though it may not be proved 
who actually committed the offence. 

The appeals arc tcjecled. 

The 36th January 1S67, 

Present : 

The Hon ble F. B. Kemp and W. Markby. 
Judges, 

Misdirection. 

Queen l ersus Shama Khankec and others. 

Committed by the Magistrate^ and tried by 
iki Sessions Judge of JVuddea, on a 
charge of disposing of a minor under 


the age of 16, svith intent that she should 
he employed for the purpose of prostitution^ 
&c. 

Where a .Ses.sions Judf^e left the Jury to decide utoh 
; the ape of a j^irl who had been kidnapped, merely aimne 
them with his own opinion, in which they express^ 
their concurrence — Fih LD that there was no misdirection 
to the Jury. 

Kemp, y.— T he vakeel for these prisoners 
contends that the Sessions Judge should 
have left to the Jury to find whether the 
girl who was kidna[)ped was a minor, that 
is to say, under 16 years of age, and not to 
have left them to be guided by the Sessions 
Judge’s impression of the girl’s age. 

'I'here has been no misdirection to the 
Jury. The Sessions Judge told the Jury 
that the first point for their consideration 
was the age of the girl. He left that ques- 
tion to their unfettered judgment, aiding 
them with his ow'n opinion, in which it ap- 
' pear.s they had expressed their concurrence. 
There is nothing illegal in the proceedings, 
and the appeal is rejected. 


The 26th January 1867. 

Present : 

The Hon’ble F. Ik Kemp and \V. Markby, 
Judges. 

Power of Sessions Judge — Verdict of Jury. 

(Jueen rersus Joy Kisto (iossamy. 

Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Moor^ 
shedabad. on a charge of theft, &c. 

Where a Ses.sions Jud^e refused to accept the verdict 
of the Jury acquitting the prisoner on the first count, 
and findin}^ him guilty on the second, and required them 
to find the prisoner guilty on the first count — Held 
that the Judge had no power to control the Jury in this 
manner, but that he should have recorded the finding on 
i the first count as the verdict in the case, and sentenced 
I the prisoner accordingly. 

I Markby. J. — lx this case the pleader for 
j the prisoner has objected that the evidence 
I was not fairly summed up to the Jury, but 
w'e arc perfectly satisfied with the tairness 
of the direction. 

It is also objected that the confession be* 
fore the Deputy Magistrate was improperly 
admitted : but this objection is, also, in our 
opinion, ill founded. 

Lastly, the pleader objected that the 
Sessions Judge acted illegally in refusing to 
accept the verdict of the Jury acquitting 
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ihe |>riM>nci on ili^> JiC'tt count, ujuI luuiiin> 
him guilty on the hctond, aiul uquiruig iliem 
to find the pnv^ncr giiilt\ on the first c unt 
We think this objection »h \^cil tounded 
The Ses<>i()ns [udj^e has m) power to eoii rol 
the fur\ in thib manner Ion the 

several ciurgcs to the jun n must he {> i 
sumed that he consideied that iheie was tvi- 
deiicc in support ot tacli rd th 
«ind It was for the |u^^ alone to aojuit or 
convict the pnsonei in tin several charges 
as they ihoiuiii j^ropi i 

1 ho ^CNSions InJj^e oe^hi to have le- 
corded llu tiisl finding oi the jirv, w.‘jKh 
IS the vvrdicl in tins case in ^ sciiOMucd 
the piisoner aicoidiiuh llns C oiiil 
ihcietoie, diui.s ihu ilu nn luu ot the 
[iiry, tint tht t)ns()mi w is i ot ^nilt\ on du* 
first chaii^c, and ^ndi\ on iIr s^con 1 lu h 
corded as the verdict cl tin |ur\ nui upo.j 
that fiiuiinir we stnunce the jnisoin i to 
thiec years rigoious iinpn‘‘<)nnu in 


1 lie ifith I vnu u\ i 
7h tun/ 

'1 he Ilonhh l H Is mu i ind W M ukl v 

yuj^t^ 

Forged Evidence. 

h>nccn tfsn Miiddoo ‘‘'OOilun ^haw 

C* mmitiid /\ //,< t iu(i /utd /i 

///< .Sm / ytid f of S\lhi! >n it //<// ( 

of nitruflh iiiltui f tinj; lo t/u «/' ^tnutn< 
fabmattd tiidtun 


po.nt at (s>ue whoa the book Eas tendered. IMi Wti 

Ihe (K>int uj>on which the l)Ook was ten* 

dciod was simpl) whether or no i( 

tomaincii any entry ot a certain money 

trails Ktion Ihe alteration ycouhl, there* 

tote he itnmatenal so tar as the purpose for 

vl leh the iMiok was icndered is concerned* 

luiR'ss the oimnal paije contained an entry 

ol llu nansaciion in tpicslion lUu u|}Oil 

an inspection of the suhsetjueiU pages of the 

hotik. It appeals ih.it transactions of an 

camel dale than that ot the transaction tn 

iptcstion aie theu ciuued, and fioin the 

MUcinii cvidiiKi «»l the book, ihcrciore, it 

would s eni ihii llu on^md pigecoulti not 

have 1 n.iaifu 1 inv tiiiiv of this paiUCtilar 

tian ictiun 

1 1 id u b ill V V u lint the* onginal page 
contnne 1 an en i v <»l thc‘ disputed Irans- 
iciion the ludgi would ha\e been justified 
in inteinn* th.it the juisonei was COgni- 
/nii ol the tiaikl, and intended to use the 
ti )ok IS genuine e\)dcnte, knowing it to be 
loigt I bui as this IS not the case, and 
o lu I pusoiis Ind access lo the book, the 
ptisonci cannot hi supposed to have intend* 
c 1 to iinposi upon the (\)url by using 
hugid tndtiuc, wliin the onl) foigery 
winch appi ifs lo have taken place haci no 
ichlioii whatcvci to llu pnipose foi which 
the I ilsi ( \id< ncc w is used 

We ihculOK ilutd ih il the conviction 
i'. \io* 4 ind llial the pnsonei ou*;hl lo be 
u suittcd 


I he .N‘>ih Januaiy idfi;. 


/*n uttf 


Wfieir .1 protliHfil .is tl« iii « rfii «i c tin 

ln>ok,im( <a \\ Iik It In < ii uuli It r U> .it it.tt 

<< 1 , arul .intlhtr •smI t tutr I f t i* Hi in rlut I » 
not gii«U\ jit thi fit 1 1 1 of tU 1 iprn n , .i". t nn 
me, fabncatid Jtrut tin’t s )j 1 nt n »l tl 
forger>, and int* ndtd u du I ) < . tS n » 1 » tl i 
purpos* of afftitni.,'' rh» or» lltt j unit .it lu 

when the t«»ok was Undi tid 

Markb%s 7 I’v thj'' cd'^c the prisoner 
ondouhtcdlv produceil as (\ideiice an ac- 
count book, one page of which had been 
abstracted, another being substituted in its 
place. That ihi» was (lone in funbcrance 
of some frauduieni design can also scarcel) 
be doubted, considerable pains having l»ecn 
taken to conceal the alteration 

Bot, notwithstanding this, the prisoner is 
not guilty of the crime with w fitch he is 
now charged, unless he knew of ilic forgery, 
and intended to use the forged evidence for 
the purjiosc of affecting the decision on the 


I he Ibtn Ide ) I' \oiinan and W S. 

St ton- K iir, yudfffs. 

Security to kf ep the \ eacc—SectiOtt Jpo, Code 
of Crunmal Procedure. 

I Hijtttii utultt Sutton At, I XX y* of 

tShi tvid ( ittuhn Otdif No, t8, doled 
I flu tt^lh Juh i8() y 

Uicgt> l>e sdv i )chan.»cer and others. 

Wb r< i 11 tM» j whu h further security 

I » k#r]i th. <s r<qutrta ih tlu fiaine as that before 
th* Mapi at an on tlir hrst oi ( asion, the case can only bo 
ihalt with uoihi Stdion jjft u( th<“ (ode of Crimina] 
Pfiwedure 

Not/fhJtt, J 'I Officiating Joint M^is- 
iraic appears to have orderc*d Mr. Diego 
DeSilva lo give a sccutil) bond in rupecE 
5 w to keep the peace for a >ear. 

r\T «l 


I 
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The Sessions Judge suggests that ilic order 
is illegal, because Mr. Diego DeSilva was 
already under a recognizance lo keep the 
peace for a year, and under Section 289 of 
the Code of Criminal Procedure, the Magis- 
trate had no power to bind him over for a 
longer period than one year. 

'Phe mode in which the Magistrate has 
dealt with the case is very unsatisfactory. 
We cannot make out that he had before him 
any credible information that Mr. DeSilva 
was likely to commit a breach of the 
peace .so as to justify proceedings under 
Section 382. 

A charge is brought again.st certain 
Mughs, and the Magistrate, dismissing the 
case, chooses to say that the parties are 
merely instruments of otheis in the (juarrel 
between DeSilva and Jloshan Ali. He, 
therefore, dismisses the case, and orclers that 
DeSilva should show cause why he should 
not give a security bond of 5,000 rupees. 

Whether any sunmions wa.s issued under 
Section 283 is not clear. We suppose it 
wa.s, because the parlies seem to have 
appeared. 

On the day of heating, he merely .says that 
no suflieient cause has been shown, and 
that neither party has produced witnesses, 
ilul there is nothing wliatever that we can 
make out to show that the Magistrate had 
any jurisdiction to proceed either under the 
284th or 282nd Section. 

Jf there was any fresh cause for ordering 
.security, it may be possible that the 
Magistrate, on that independent complaint, 
might have had power to take security 
from the j)ariy to keep the peace for a 
year, though in respect of some foimer 
and diflercnl, perhaps very trilhng. mailer, 
security had been taken from the same 
party. 

Here, however, if there was any ground 
or jusliftcaiion for the second order of 
security or even jurisdiction in the Magis- 
trate to make it, which we doubt very 
much, the matter in respect of which the 
further security was reiiuired was the same 
as that before the Magistrate on the 
first occasion, and, therefore, the case could 
only be dealt with under Section 290. 

We quash the order. 


The 28ih January 1867. 

Present : 

The llon'ble F. A. (ilover, Judge. 

Calendar — Object of Column 13. 

Queen versus Ajail Aheer and others. 

Committed by the Magistrate, and tried by 
the Sessions Judge of Shahabad, on a 
charge (f dacoity. 

Column 13 of the Calendar is not meant for the 
Magistrate’s opinion as to the value of the evidence for 
the defence, but for an abstract of the nature of that 
evidence, w hether to prove alibi, character, or any other 
plea. 

Thk evidence against all the prisoners 
ai)pears to me suflieient. They w'ere resi- 
dents of an adjacent village, and were per- 
.sonally well known to all the witnesses. The 
night, moreover, was moonlight, and there 
would have been no difliculty in iden- 
tifying them, more especially as the witness- 
es and the prisoners were several times 
close together, and crossed lattees more 
than once. 

The assessors acquitted all the prisoners, 
on the ground that no witness had been able 
to depose to the actual theft of the barley. 
Hut this is not e.xactly the case. Witness 
No. 1, the owner, states that he was aw^oke 
by the noise made by the plunderers, saw' 
that his barley- .Stacks had been disturbed, 
and a portion of their contents gone, and 
saw the prisoners making off with bundles 
of the grain on their heads. I'he other 
witnesses, who came up on hearing the pro- 
secutor’s shouts, .saw the barley being carried 
off, and saw likewise that the slacks of 
grain had been disturbed as though persons 
had carried off part of them. 

'Faking the whole of the evidence to- 
gether, it is sufficient, if believed, to establish 
the fact on violent presumption that it was 
the prosecutor’s grain which was being car- 
ried off by the prisoners. 

The appeal must be rejected, Ihe De- 
puty Magistrate should be informed that 
column No. 13 of the Calendar is not meant 
for his opinion as to the value of the prison- 
ers’ defence evidence, hut for an abstract of 
the nature of that evidence, whcllier to 
I prove alibi, “ character or any other 
i plea. The Deputy Magistrate, instead of 
I filling up the column with such an abstract, 
i has, under the heading “ nature of evidence/’ 
recorded his opinion that it is ** unworthy of 
any reliance. ’ 
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Pf fSfft/ : 

The Hon'ble F. H. Kemp and W Markbw 
Judges, 

Hearsay Evidence. 

The (^ueen versus Pittambur Sirdar and 
others. 

Committed hy the Mat^istrafv, iind tried hv 

the Sessions Judye of Ihia o, on a thorge 

of daeoity, ^*fi , 

The moment a witness coinmenres Kl\in^ evitleiue 
which is inadmissihlc, v. hcarsav cvidema*. he* shoulil 
be stopped by the Court. It is n»*f safe to leh on a ] 
subsequent exhortation to the piry to reject the heaisay 
evidence, and to decide on th<* le^^al evidence alone. 

Markhy, ^. - It is unnecessary to answer 
the question which the Sessions Juiige 
has put to us in this case. W hether he 
had the power or not to withdraw the 
case of any of the prisoners fif)iu the consi- 
deration of the jury, he certainly w:is not 
bound to do so. As in liiis ca.se he yielded 
to the representation of the Jur\, ami the 
Jury passed their verdict aj^ainst all the 
prisoners, the case now comc.N before us on 
appeal in the usual way. 

Nor is it necessary to express any opinidii 
upon the point whether or no the convit - 
tion of two of the prisoners on the urn. or 
roborated testimony of the wife of another 
prisoner then nmler trial is lei^al, hccau.se 
w'e are of opinion that there must, in any 
event, be a fresh liial ot all the prisoners. 

I’he Sessions Jud^e has recordetl a mass 
of evidence whicii is mere hearsay, and wc 
have no guarantee \\haiever that this evi- 
dence has not been acted upon hv the Jury 
as against all the prisoners. 

The moment a witness commences giving 
evidence which is inadmis.sible, be should be 
stopped by the C'ourt. it is not safe to rely 
on a subsequent exhortation to the Jury 
to reject the hearsay evidence, and to decide 
on the legal evidence alone. 

In this case it is quite clear that the Jury, 
in spite of the warning given them, acted 
on the hearsay evidence. 

Moreover, we think the charge to the 
Jury defective, inasmuch as it is not pointed 


out that ilie witness No, i, who is the onlyJfToL Vtt* 
witnc,ss to the idenlificalicn (which is ad^ 
mined to be a weak [M^int in the case), w^as 
flatly contradicted in that part of his evi* 
dence which relates to the finding of the 
property by the other witness for the 
prosecution, whereby the credit due to his 
lesiimonv was generally shaken. 

The Sessions Judge, instead of doing 
this, told the Jury that the identification had 
been sufliciemly proved- a remark which 
proliably led them to give that part of the 
I case very little consideration. 

I The case will, therefore, go back for a new 
trial as again.st all the prisoners before a fresh 
Jury. 'The prisoners will remain in custody, 

Fhe 3rd Kchrnary 1867. 

Pr esent : 

'rhe llon'hle F. .\. (ilovcr, Judge, 

Evidence Summing up by, and opinion of, 

Sessions Judge. 

tjnecn versus Nawah Khan. 

Comrrntted bv the Magistr ale, and tried by 
the Sessions Judge tf lihaugrrlporfs on 
a (barge tf adtuinrUering a stufdfying 
drug v'tth intent to tause hurt and ront^ 
m/t theft. 

It U thr »lutv ‘*1 «'» Sessions fiultfr tt» iflvi* .1 sum- 
miny; u(» nl tl»** rvulrnr** .'»s ri*rortl«’u him, and 

to st-ite Ins own ri*usons foi toiiHicItMtiie ii |iris«‘ni‘r 
uuiltv. 

'rni-. only ihrc'ci CMdcnce against tlie pri- 
soner is I hi* slateiiieiii ot the witness l ajalce ; 
but, as it IS stif>nf.;ly corroborated by the 
circum? I inccs of the case, I think that the 
toiiMctioii is a proper one and should stand. 

'Fhe prisoner himself admits that 'I ajaice 
fell ill whilst in his ct/mpanv, and also that 
he carried off the clothes and money be- 
longing to rajalec, which wete afterwards 
found by the Police in Arman's house, 
where the prisoner had placed them. 

His plea that fajalce rcque.sied him to 
take charge of Ins properly is altogether 
unsup|>oried. and hears improbability on the 
face of it. 

I see, therefore, no reason to interfere with 
the Sc.ssions Judge's finding, nor do I feel 
justified in modifying the sentence (al- 
though it is the heaviest allowed hy law*, 
and although the offence docs not pre.sent 
any particularly bad features), because 
crimes of this nature are of very frequent 
occurrence in the Bhaugulpore Disirict, and | 
the public safety requires a severe e.xample. 
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Vci Vlfc The appeal is therefore rejected. 

The Sessions Judge’s attention should be 
called to the fact that it is his duty to give 
a summing up of the evidence as recorded 
before himself, and to state his own reasons 
for considering a prisoner guilty. 

In this case he has merely extracted the I 
Magistrate’s statement of the case (a state- 
ment which depended on the evidence 
taken by that officer, and which might or 
might not be a correct one with reference 
to the depositions recorded at the Sessions), 
and, on it, has contented himself with re- 
marking that “ the case is fully proved 
against the prisoners/* 

The 4lh bobruiiry 1867. 

Present : 

The Ilon'ble J. P. Norman and W. S. Seton- 
Karr, Jiniges. 


Recognizances to keep the peace. 

Rally C’hurn Sing rrrsus Bunker Singh and 
others. 

Reference from the Sessions Judge of 
Dinagepore. 

A MttR’jMtrate cannot Inmi tlown p.'iitic-is to keep the 
peace beyond the term <if their rer«>yni/anc»‘. 

wittiout priM cediny: as pn si rilu'd l»\ S<iti<*o .'mo of th< 
('ode of (’riouuttt t*u»ce<l«ie. 

Cose , — Unokk Set lion 434 , (ode of 
Criminal Procedure. 1 hav<‘ the honor lo 
forward the enclosed papers connecicvl with 
the proceedings of the Magistrate of MaKlah, 
with the view that orders passed by him 
may be quashed «s illegal. 

On the a5th June die Magistrate 

recorded an order calling upon two persons, 
by name Lokenath Roy and Brijololl Roy, 
to show cause why they should not execute 
a personal recognizamc of 5.(xx) rupees 
under Section 380, Code of Criminal Pro- 
cedure. 

The number of the Section has, evidently, 
either through inadvertence or misconception, 
been mi8t|uoied, as it does not appear that the 
above-named men were convicted of any 
offence, and the Magistrate seems to have 
acted on information obtained through a 
special enquiry made by the Police accor<img 
to his own direc^tions. 

Hence 1 presume it was faction 282 that 
formed the grounds of Ins proceeding. 

I'his, however, is not the error which 
forma the subject of this reference : hut 
another and subsequent order passed by the 
Magistrate, dated the a and Ocid>er i86b. 


in which he calls upon the same parties tc 
furnish a further recognizance of 10,00c 
rupees, with addiiional security of 2,00c 
rupees. 

On what grounds or proof this order if 
dictated, does not appear in the record ; bu 
any how it is clear the Magistrate had nc 
power to bind down the parties beyond the 
term of their first recognizance without ^ 
reference to this Court under Section zqo. 

As this has not been done, 1 request this 
latter onler may be annulled, and that he 
I be directed to proceed in accordance will 
the aforesaid Section, if he considers i 
necessary for the preservation of the peace 
that a further recognizance should be taker 
from the parties. 

7’he judgment of the High Court 7oas 
delivered by — 

Se/on~Karr, J. —We concur with ihf 
Sessions Judge that the Magistrate has no 
observed the course prescribed by Sectior 
3qu of the Criminal Procedure Code, and w 
(juash the second order passed by the Magis- 
trate for additional recognizances with secu- 
rity bcsicUs. 

j 'Fhe Magistrate, if he thinks it necessary 
I must proceed under the terms prescribed b^ 
* the Section (juoted. 

At the same time, and under may circum 
stances, ue tlesirc* that the Magistrate dr 
furaiisli to tins Criurt, through the Se.ssion: 

; judge, an explanation of the grounds o 
I piXHifon which he acted in passing the secont 
I order which i^ lierebv annulled. 


'I’hc 4th h'ebruarv iSh7. 

Present : 

The Hon'lile F. B. Kemp and \V. Markbv, 
Judges. 

‘ Land Disputes— Possession. 

I Criminal Jurisdiction. 

I Miscellaneous Case. 

Queen rersus Mussamut Imam Bandec. 

' I'lidcr Se<aiwn 3,18 of tin* (‘odt- ^^{ Criminal Pr< 

' cedujc, a Magi‘‘trate ran ontv try the question t 
! po's.srssion wltbf>ul rrferrncr to the iijk^ht of po>!.essK>r 

* AVw/>, J. 'Phk orders of the Magistrat 
j in this case, being wholly without jurisdic 
lion, are cpiashed. 

The charge was one of criminal trespass 
: which the Magistrate dismissed. He ihc 
, went into the (pie.siion of title, wdiich w»a: 
; quite beyond hi^ competency to do. Unde 
Section 318. he could onlv try the questio 
. of possession, w ithout reference to the rigk 
; of possession. 
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The 4th February 1867. 

Prtseni : 

The Hon’ble J. P. Norman and \V. S. 
Scion -Karr, Judges. 

Murder — Culpable homicide not amounting: to 
murder-- Grave provocation. 


j This evidence substantially corresponds WtB 
I with the }>risoner’s statement before the 
j Maj^istraie, I'he prisoner adds : ** Sh$ 

I raised tnv Urn per, and T killed heri' 
i The Judge says: “That the prisoner 
; “ received a great deal of provocation from 
1 “ the deceased, is doubtless ; and, iiad he on 
! “ the spur of the moineni done some act to 


murder— Grave provocation. i “ cause her death, tljerc might be some 

, “ grouiui for presuming he was deprived of 
(Jucen versus Xokul Nushyo. 1 “ J^elf-conlrol. Hut, from the evidence of 

[“witness No. 3. it appears to me to have 
Commuted by the MiXgistrate. and tried accompanictl hy too much delibera- 

.r o • 1 r i\- ^ “lion and design tti alYoid ilic prisoner the 

the Sesswm Judge of Ihuagepore. on According to the 

a charge 0/ murder. “testimony of xviiness .\o. 3, the deceased 

^ “ had ceased to use the foul and aggravating 

Where a man suddenly cut off h.s u.fe s throat, .t language. When the jirisoner commiucd 
was held that, in order to establish that the act was not “ tJj(» tleeti, his demeanour WUS apparently 
done under grave provocation so as to bring the case ** calm, and, before Using tllC knife upOU her, 
under Exception i of Section 300 of the Penal Code, “ ju hand, being engaged in 


it is not sufficient to state that the deceas»*d ceased 
abusing the piisoncr then, hut it is necessary to show 


“ slicing a betel-nut. a piece of which he 
“ commenced to eat. ’ I ie adds : “ The sight 


what interval elapsed between the time when the de- “ of the weapon may perhaps have SUggeSl- 
ceascid ceased to speak, and the instant when the prisonci “ cd tile deed, but this was lOO long after 
attacked her. “ the impulse lo alTorvl reasonable ground for 

“ supposing it was uncontrollable. ' 

Xorman. J. -Tuk prisoner has been con* ( )n looking at the evidence of Anhce as 


victed of the murder of his wife, Nuzunhee. given before the Magisliiile, ami in her 


and scnienccii to dcaih. 'Fhe case comes | 
before us for a conlirmation of the sentence, i 
It appears from ihe evidence that, on I 


siaiemenl-in-chief ladore the jmige, she says 
nothing of the interval between the lime 
when the tlcccased was abusing the prisoner, 


Satunlav, the 22nd of ])eceTnl)er last, the | and the lime when he cut her throat 


prisoner and his wife were quarrelling and 
abusing each other. 'I he lieeeascd wa^ 
lying down, and the prisoner sitting near 


being (jucstioneri by llie Judge, she .says : 
‘ I he prisoner appeared lo be (aim at the 
“lime, and rioi in a passion. Decea.sed 


her, when the prisoner <.in her throat with “ was not abusing the prisoner then; she 


a knife \thich he had in his hand. 

I'he deceased had, for about a momh piior 


had cea.sed a short time jireviously." 

Hut she (iocs not state uhai interval 


to her death, carried on an intrigue with elapsed between the time when the deccaBcd 
one Ali. I he prisoner in his defence states cea.sc<l to speak, and ihc instant when the 


that on the day before he bad found her 
sleeping with Ali. I'he witnesses slate 
that the prisoner had been aware of the 


pii.soncr attacked her. We think it Is not 
safe lo act on a .slaierneril so general. 

Provocation was given hy the deceased 


intimacy for a week. On the morning oi i about the gravest that one human being can 
the 22nd. at about q o'clock, the prisoner j offer lo another. There is nothing which 


had abused his wife for laughing and joking j leads us to supf»o.se that the prisoner acted on 
that day with Ali. j anything but tins grave }>rovocation. Sud- 

The cye-wimess Anbee state.s iliat, from j den it was undoubtedly, anti such as in the 
the time the deceased and pri.soner went j ordinary couisc of nature might be expected 
into the house till he cut her throat, which ! to deprive any man of the power of self-con- 
was about two ghurries (forty ininutesb the i irol. 


deceased used provr^king language. 


We think tliai the fatal stroke must be 


She told the prisoner iliat he was the ■ referred to tlic immediate impulse of such 
son of a slave ; that she would dishonor his ; provocation. We find dial the act was done 
father (using most disgusting language) ; while tne offender was deprived of the power 
that she would not remain in his house, j of self-control bv grave and sudden provoca- 
but would go to Ali, who. she boasted, was lion, and, therefore, the case falls within Kx- 


her paramour. 


I ceptioii I of Section 3cx> of the Penal Code. 
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Under Sections 399 and 405 of the Code 
of Criminal Procedure, we pronounce that the 
prisoner is guilty of culpable homicide not 
amounting to murder, and sentence him to 
rigorous imprisonment for five years. 


The 4lh February 1867. 

Present : 

The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. 

Extortion-Criminal charge. 

Criminal Jurisdiction. 

Miscellaneous Case. 

Queen 7 'ersus Mobarruk and otliers. 

The terror of a rriminal charffe i.s a fe.ir of injury 
within the meanin^f of those words in .Section of 
the Penal OkIc. Kxtortion may In* equally committed 
whether the charge thn-atened i.s true or false. 

Norman, J. Thf prisoners, Police-ofli- 
cers, were convicted by the Magistrate, Mr. 
W. l.e F, Robinson, under Section 384 of the 
Indian Penal Code of extortion. 

On appeal the Sessions Jiulge of Dinage- 
pore reversed the conviction on this head 
of charge, and, acting under liie powers 
supposed to be conferred on hint by Section 
72, found that the prisoners were guilty, 
either of taking a gratification other than a 
legal remuneration in respect of an official 
act under Section ibr, or furnishing false 
information to the Magistrate under Section 
405, contending iliat the conviction by the 
Sessions Judge is eironeous, and an order 
for that purpose was made by Mr. Jii.stice 
L. S. Jackson. 

We think that the conviction, as it origi- 
nally stCK^d, was perfectly correct. 

A charge was matle that some cattle had 
been stolen from one Alieer Mollah. The 
prisoner Andaroo arrested the persons \vho 
had taken them on Monday. He kept them 
all day, and then made them over on T'uesday 
to the prisoner Mobarruk, who is the head 
constable. Mobarruk subsequently offered 
to let those people go for a consideration, 
and subseiptcuily accepted 30 ru|>ees cash 
from them to report the case a.s one of cattle- 
trespass. 

1 he Sessions Judge appears to think that 
the terror ot a criminal charge is not a 
fear of injury within the meaning of these 


words in Section 383. But we think it 
clear that it is so. Sections 388 and 389, fall- 
ing under the general head of extortion, con- 
tain special provisions for extortion and at- 
tempted extortion by threats of accusation or 
charges of offences punishable with death. 
Kxtortion may be equally committed 'whether 
the charge is true or false. It is clear 
from the evidence that the prisoner, in the 
course of the same enquiry as to the missing 
cattle, committed other entirely separate 
and distinct offences punishable under 
Sections 177 and 16 1, for which they might 
have been separately punished. 

It is not necessar\' to say whether Section 
72 has any application. 

The original conviction was right, and 
the .sentence, which has not been disturbed 
by the Sessions Judge, is a proper one, 
and therefore, under Section 426, the sen- 
tcMjce will stand. 


"I'he 4th February 1867. 

Present : 

The Ilon ble I*. B. Kemp and W. Markhy, 
Judges. 

Criminal Trespass. 

Miscellaneous Case. 

(,)iicen 7 'ersus Ram Dval Mundle, 

A person wlm foirihlv enters upon property in the 
of .mother, ami en cts a building thereon, or 
iloes any t*tht'r act with intent to ann«»y the person so in 
povs,*>.sion, is jjfuilty of criminal tre.spass within the 
meanin^r of .Section 441 of the Penal Code, w'ithout refer- 
ence to the (|uestu)n in whom the title to the land may 
ultimately be found. 

Markin', y. In this case it has been 
contended that the j)roseculor was not in 
possession of the land upon which the cri- 
minal trespass was alleged to have been 
commiued : but this is found as a fact by 
the Cl^oiirt below, and we have no juris- 
diction to enquire into the propriety of 
that finding. 

It has also been contended that forcibly 
and in spite of opposition to enter upon a 
man’s land, and erect a building thereon, is 
not a criminal trespass within the meaning 
of Section 44 1* in a case where the accused 
claims a legal right to do the act by reison 
of having a title to the land on which the 
alleged trespass is committed. But we 
think it is clear that the Magistrate in such 
a case should look to the possession only ; and 
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if one person forcibly enters ujx>n propeily 
in the posi$ession of another, and iliere does 
an act with intent to annoy the person so 
in jMssession, he is guilty of the offence 
specified in Section 441, without reference 
to the question in whom the title to the 
land may ultimately be found. 

The appeal is, iheretorc, dismissed, and the 
prisoners, who are now on bail, will have 
to undergo the remaining portion of their 
imprisonment. 


The 4th February 1867, 


per seer on the whole quantity of contraband.Viol. Iftr 
opium found in the prisoner's possession 
without license, although in the aggregate 
it exceeds rupees 1,000, is not under the 
last quoted Act illegal. 

riie offence, therefore, being one not men- 
tioned in the schedule annexed to Act XXV. 
of 180 1, and being punishable by the author- 
ity specially mentioned in Act XXL of 
1 856, r /c., the Magistrate, who in this instance 
has not exceeded the limit of his compe- 
tency, wc reject the appeal. The merits of 
the case arc not before us. 


Pf eseni : 


The Hon'blc F. H. Kemp ami W. Markby, 

Power of Magistrate — Fines (under Excise 
Act, XXI. of 1856). 

<,)ueen rrrstis Surroop C'luindcr Dutt. 


'I'hc 5th February 1867. 

Pntunt : 

The Hon ble F. Ih Kemp and W. Markby, 
Judi’cs. 


CommitU,! hy the MagtsH ak. a„J Inrd 1 I o„a,ion to give information to prevent offencfc 

ihe Sfssttnis Jud^e ai Paittit, (*u a , 

of hiiriiti; pussasiott of tontralniiul opium. (^)uecn •.<r^us l.ah.ii Muixiul and Olliers. 


A may a (im* uxtet’dinj* 

rupees umJci the Act, NXI. of iS,sh. Section 21 of 

the Code of Criminal PixHedurc notvvitlistarulmg^. 

This appeal 'n'as oti finally heard hy L. S. 
Jackson, J hy ivhvm Ihc foUon in^ 
ment ivas riiurded on the :4th Dncmher 
last : — 

I AM doubtful whether, with a*lvcrt- 
cnce to the terms of Section 22 of the 
Code of Criminal Procedure, the Magistrate 
is authorized, in respect of offences punish- 
able either under the Procedure Code or 
under any special or local law, to inflict a 
fine exceeding i.cxx) rupees. 

I therefore direct that the proceed- 
ings be sent for. with a view to this point 
being determined. 

On ihe receipt 0/ the proceedings, the ease 
was heard hy Kemp and Markhy, JJ., 
and ihe following judgment was then 
recorded hy 

Kemp, J.- The only point referred to this 
Bench by Mr. Justice Jackson is whether 
the fine imposed by the .Magistrate of a sum 
upwards of rupees 1,000 is or is not beyond 
bis competency. 

The offence of which the appellant has 
been convicted is not an offence mentioned 
in the schedule annexed to Act XXV. of 
1861 ; consequently. Section 22 of that Act 
does not apply. The prisoner has been con- 
victed of an offence under a special Excise 
Acb XXL of 1856, and the fine of 16 rupees 


i'ommitted hy the Magisiratc\ and hied hy 
the Sessions Judge 0/ Dan a^ on a charge 
of dac fdty. 

'I'lu* refusal of a pt isim to join in a ilacoity docs not 
imply a knoulrcif^c on his pait of the i ornmiKsiun of 
that offenre, «*i icndt i him llahic to punishment, under 
l^crtion 17O of the IVnal (“ode, for intentional omission 
to j;ive notice oi infurmation ff>r the purpose of pre- 
venlinR the commission of an ofTenc**, 

Kemp, J. \Vr see no reason lo (pjcsiion 
the propriety of the conviction and sentence 
of the prisoners Lahai, Salul, Rain I.x>chun, 
am! Jagir. 'I hey confessed, and property 
obtained by the ctmi mission of dacoity was 
found in their possession. 'I'hc Jury was 
satisfied that the confessions were volun- 
tary. 

'Fhe prisoner Jagir Khan, who has been 
convicted of an offence under Section 176 
of the Imiiaii Renal Code, has not appealed; 
l)ut, as the record is before us, wt* arc com- 
peteni, as a C'ourt of Kevihion, to determine 
j any que.stion involving a point of law. 

The Sessions Judge’s charge to the lury, 

' with reference 10 the prisoner Jagir Khan, 
is to this effect, that prisoner states ‘Mhat, 

' prior to the dacoity, one evening, when he 
was out in his field, the prisoner Lahai came 
I and proposed to him to take pan in the 
dacoity, tut that he declined to have any- 
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'Id, VII. thing to do with so that, although the 
pHaoner and Jagir Khan cannot be convict* 
ed of actual participation in the dacoity, 
he is guilty on his own conlesBion under the 
third head of the charge.’’ 

The third charge is under Section 176, 
which runs thus : Whoever, being legally 
bound to give any notice or to furnish any 
information on any subject to any public 
servant as such, intentionally omits to give 
such notice or to furnish such information 
in the manner and at the lime ]e(}uired by 
law, sltall be punished with simple imprison- 
ment which may extend to one month, 
or with fine which may extend to live hun- 
dred rupees, or both ; or if the notice or in- 
formation retjuired to be given respects the 
commission of an offence, or is required for 
the pur|)Ose of prcveiuing the commission 
of an offence, or in order to the appreliension 
of an offender, with simple imprisonment 
for a term which may extend to six months, 
or with line which may extend to one thou- 
sand rupees, or with both.” 

Now', without deciding the question 
whether the prisoner was legally bound to 
give information of what was communicated 
to him by the prisoner Lahai, we arc clearly 
of opinion that, taking the whole of his 
admission, he cannot be said to have inten- 
tionally omitted to give such notice or In- 
formation for the purpose of prevent- 
ing the commission of an offence, or in 
order to the apprehension of an offender. 
Lahai meets the prisoner casually in the 
held of the latter ; proposes to him to join 
a dacoity : tempts him with the prospect of 
a share of the booty. I he prisoner prefers a 
life of honest labor, to use his own words, 
and rcfuse.s to join. 

Wc have not been shown that he, well 
knowing that a dacoity would lake place 
whether he joined in it or not, intentionally 
cm Hied to give information. It may well 
be that he was under the impression that 
his refusal to join would deter Sahai from 
committing the dacoity. I’he Sessions 
Judge should have l<»ld the Jury to find 
whether, upon the admisjiions of the prisoner, 
a guilty intention to suppicss infoiination 
which was required for the purpose of 
preventing an offence could be legally in- 
ferred. Not having done $0, there has been 
a misdirection to the Jur)', and the prisoner 
Imt been committed upon what is not legal 
Rvidence. 

The conviction and sentence passed upon 
ibia firisoner must, therefore, be quashed, 
and be most be immediately released. 


The 6ih Februaiy 1867. 

Present : 

The Hon’ble F. B. Kemp and W. Markby, 
fudges . 

Recognizances to keep the peace. 

Reference under Section ^^4 of the Code 
of Criminal Procedure, 

Queen versus Kristendro Roy. 

A statement by a complainant ( l>elicvcd by the Ma- 
gistrate ) that be expected the defendant at any time 
to make an attempt on his person or property is credi- 
ble information, within the mcanitifr of Section 2S2 of 
the Code of Criminal Procedure, of an intended breach 
of the peace. 

i he Magistrate may require the accused to deposit 
money, in lieu of security, for his j^^ood behaviour. 

Marking J, - I’wo grounds are submitted 
I to us by the Judge for rcver.sing the order 
of the Magistrate rctpiiring the defendant 
to enter into a Ixand to keep the peace, w'hich 
are as follows 

1. That the Magistrate had no credible 
information before him that the defendant 
was likely to commit a breach of the peace, 
or to do any act that might probably occa- 
sion a breach of the peace. 

2. That the Magistrate had no legal 
authority to compel the defendant to de- 
posit money in lieu of security for his good 
behaviour. 

We are of opinion that the Magisirate's 
onler is lud illegal on either of these grounds. 
The complainani staled in effect that he 
expected die defendant iniglii at any lime 
make an attempt on his jicrson or property, 
and the Magistrate in his order slates that 
he believes this deposition to be true. This 
is credible information w'ithin tlic meaning 
of Section 282 of the Code of Criminal 
Procedure. 

With regard to the order to deposit the 
money, we also think it was legal. Under 
Section 2 88, the Magi.straie may take a bond 
from the defendant, eiduT widi or without 
security. In this ca.se the Magistrate in 
the first instance required a botid. with two 
sureties as secuiily, but insisted that the 
defendant should himself appear and enter 
into the security. I'he deb nda.ni. in order 
to avoid this, offered to dfj>osii rupec.s 2,000 
as security, to which the Maiisiraie assented, 
and modified his order accordingly, and 
subsequently, on the petition of the defend- 
ant, be reduced the amount of the deposit 
to rupees 1,000, 

Wc are unable to sec any illegality In 
such a proceeding. The Sessions Judge 
^cs that the ap})earance of the defendant 
in person was an unnecessary formality. 
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But a discretion as to whether or no he I 
shall compel the defendant to ap[>ear for) 
this purpose is expressly given to the Ma- ' 
gistrate hv Section 28 ; and with the exercise j 
of that discretion we have no power to j 
interfere. » 

We. tiiercfore, direct the <*rder of the ' 

Magistrate to he ahirined. 

, 

'J'he I ilh Fehruaiy 1S67. ; 

Prt'St'nt : 1 

i 

'rhe Hon’hle 1 .. S. Jackson, y udf^t. 

Evidence— Corroboration. 

Queen rtrsus IJisscn Nath and another. j 

( 

Comniithd hv tht' ifttJ ; 

///^ Se'iSi'f/ts y^idi^t' >‘/ k, on a i hnf of '' 

of dacoify. 

It is m»t tonijK’tciU to a r<anl ot ti» in-iwct , 

an ori^Moal rei»!>rt frotii iIm* oHUf of ihr Snia riatrmUnt 
of Policr. and to makt* it ••vldi nt t* a/.sin t l)tf ptUofu rs. 
St.atcim'nts rnaiL otli<'rv^i>>o than h<*f<ii* tlu- ( ourt**, aiiit 
Oflin’Ts .spf*riru<! in Sut'.*n ;.i. \fl 11- ‘'f i SS* tn* j 
given in corroh.naliwn «tf ; hut mu h stalfiuunt^ ! 

must iu* u';;ularly luovisl hy llu- piivui who incivid : 
tlicni, or by s»oi«u oiu* \\lu> lu ard liuun glvi’ij. 

ll.wis'f, read the jii lgmeru t-f the ('ourt j 
of Session, an<l ili<^ petition of tlte two : 
prisoners who, out of ifu: tlnee convicted in j 
this case, have apjjcaled, 1 setj no reason to | 
suppose that the conviction and sentence j 
was unjust and inipioper. 

1 he appeal is therefore rejected. ^ j 

I note, for the guidance of the Sc.s.sions , 
Judge ill future cases, though it is not ' 
important in this c ase las tiiere was oilier j 
and suflicient evi.lence), lh.it it wa.s not | 
competent for the C ourt to inspect the “ ori- 1 
ginal report from the oiricc of the Super* | 
intenilent of Police," and to make it evi- ; 
dence against the prisoners. 

The cases, in which cenihed copi.s oi 
statements prcviou.sly made are leceivahle as \ 
primd facie evjilencc of such siaieinenls : 
having been made, are set out in the latter 
part of Section 31, Act II. of 1B55. 

Statements made otherwise ilian before 
the Courts and Officers therein specified 
may be given in corroboration of tesiimony, 
but such statements must be regularly 
proved by the person w'ho received them, or 
by some one who heard them given. 


The ifilh February’ Vfi 

Present : 

rhe lloirblc K. H. Kemp and W. S, 
Scton*Karr, yndgei^ 

liiipriaonment (in default of fine)* 

Queen versus Siiinoulo Kotal and another. 

Committed hv the Magistrate, and tried hy 
the Sessions fud^e if ICast Purd 7 van, on 
a charyie of thuoitw tde. 

Additional im|>iisonin<‘nt in default of payment of 
tim* must )h* lij^orousi, and tud in (rans|K>itation. 

Kemp, y, *'l'nis case was tiicd with a 
Jury. The petition of ap))cal ratses no 
|>oint of law ; it .simply asserts that the 
prisoners are not guilty, and prays that the 
record may be sent for, and justice done. 

The whole of the evidence was laid before 
the Jury, and the Sessions Judge's charge 
appears to me to be a very projier one. 

I'he appeals are rejected. With reference 
to the sentence passed on Srimonto Kotal, 

I would observe that the additional punish- 
ment of 5 years in lieu of fine is illegal : it 
must be reduced to 2 years and 6 months. 

I he additional imprisonment, in default of 
payment of fine, iimsl be rigorous, and not in 
transportation : with this amendment the 
appeal is rejected, and the .sentence con- 
firmed. 

Seton~Kaff\ y.— l concur as regards Sri- 
monto. 

The I fall February 1S67. 

Present : 

The Hon'ble F. B. Kemp and W. Markby, 
Judges, 

Dismissal of Complaint— *Obstroctioti. 
f,)ut:cn versus Bbolanatii Bancrjec. 

Rijeteme /t om the Sessions Court at 
yessore. 

Whi rr an .ictuscd, U>r havinjf repaired a puWic road 
without havinir previously m»kcd for leave to repair it, 
was, on simple iictitlon, charifcd with having ob«iructcd 
the road, ami the complainant never Appeared - Hku# 
that the Deputy Magwtrale ought to have di»mi$m:d the 
comptaiRt. 

Case.—VsDZiL Section 434, Act XXV. of 
1861, and Circular Order m the High Court, 
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Vot VII. dalfd «5th July 1863, No. 18, I herewith 
transmit the record of the case to be laid 
before ihe High Court, with the following 
report : -- 

One Hhohinaih lianerjee was reported to 
the Deputy Magistrate of Khoolneah, Ikrboo 
Kaslibahary Bose, to have obstructed a 
])ublic road. 

'Fbe Dc))tUy Magistrate summotied Bhola- 
natli, and also visited the road himself. 


The 1 6th February 1867. 

Present : 

The Hon’ble F. B. Kemp and \V. Markby, 
Judges, 

Ferries— Regulation VI. of 18x9. 

Queen versus Deeyanutoollah. 
Reference from ihe Judge of Raj shaky e. 

Clause 2, Section 13, U’C^r^lation VI., iS 19, only applies 
where theie has been an accident. XN’herc the Magis- 
trate thinks that a ferry is improperly kept and is in a 


'bhe Dejiuty Magistrate found that Bhola- | dan^a-rous condition, he should proceed under Section 4 
nalh had been cutting the road with a view 1 Case , — Under Section 434 of Act XXV. of 
to make it more passable than it was before, 1861, and Circular Order of the High Court 
and the Deputy Magistrate admits that, No. 18, dated 15th July 1863, I have the 
when the work is completed, and which honor to transmit the record of this case 
Bholanath has promised to do, the road will to be laid before the High Court, with the 
be more useful than formerly : but because following report. 

Bholanath eommenccti the work without 2. On the 231 d November last, the 
leave, and bee ause the road, in the unfinished j Magistrate of Raj.shahye directed a Police 
state in whitli the Depuiv Magistrate found j Ins] lector of Beanleah to enquire into the 
it, wa.s impassable, the Deputy Magi.strate | condition of the Hudolkatly ferry, which 
fined him Ks. 30, coinmutable to 15 days’ ; crosses die (ianges above 2 miles above 
imi>risoninent under Section 283 of the j Kamporc Beauleah, dividing the high roac 


Indian Benal Code. 

'riiat Set. lion obviously cannot a]»ply to a 


from the latter ])lace to Berhampore. The 
Inspector deputed a head constable, Poornc 


case of this kind, as it lefers to paities who 1 ^ hunder Soor, to make the enquiry, w’ho re- 
do acts so as to cause danger, ob.slmction, 1 unfavorably of the farmers inanage- 

or injury to anv person in anv public wav. ] mcni, and subsequently gave a statement or 

VT . 't , I . : oath before the joint Magistrate, Mr, 

Now, w bal ihc accuscil did was lo rq.air a , in «hic). il.c former was convictcc 

road : work of this kind cainiol be I'c.lorincd j ^ of ^^olion 13 of Uegu- 

Wilbom some tem,,oiary ol.sl.uct.on to j yi. of 1819. ami lined 2^ rupees. The 

iralhc ; and llaniKl. the aecusc(l perhaps cou d I Joint Magistrate sums up in' the following 


without some temjioiary obstiuclion to 
tratlic ; and though the accused perhaps could 


, . I . i. . ; 1 .11 I joiiii iuiiuiMiuie Mines ui) in me 

nut claim il.e tight to repair the road stdl. | ^,.0,^5 ; ..1 fi„a Hie ijarad.tr keeps his boa 
when he rep.iiied it tor t u- ptild.c bei.el.t, lus | i„s„,v,cientlv manned ; two of the boats 
having taile.l to ask for leave to repair K, ^^0- in a dangerous slate am 

caiitiot com Cl t Ins act mio an oftonce. j ,0 p^oss passengers, inasmuch as they 

I observe that the Dejmty Magistrate ; leak, and require lo be baled out the whole 
aclcil .sinqdy on a petition wliich had l>ecn | time they are in use. Lastly, there arc nc 
prcsenieil to him, and that the com]>lainanl : .sulficient landing-stages ; the only really gooc 
never njipearcd. 'I'lie Dejnity iMagisiraie one is kept half a mile fiom the waters edge, 


having failed to a.^k fvir leave to rcjiair 
cannot coiuoit his act into an oiTeiKe. 


therefore, should, on the a]>])earaiKe ol the and is loo heavy to be moved.” After this 
accused, have dismissed the complaint under follows the sentence passed under the Clause 
Section 259 of the k'liminal Pioecdurc and Section of the Kegulaiion above cited. 
C^odc. 'I'he law cited bv the loint Mairislrate 


and Section of the Kegulaiion above cited. 

3. 'I'he law cited by the Joint Magistrate 
was intended for ferries other than Govern- 
ment ferries, as the jireccding Clause of the 


As his proceedings then from the very mlemled lor terries other than Govern- 

commenceinent api>ear to have been illegal, ferries, as the jireccding Clause of the 

I beg lo recommend that ihev be cpiashed, ^^‘clion clearly shows, and the penalty i? 
and that the Hne, if paid, b‘e returned to P»^ovided only for those cases in which ar 
liholauaih Ikmcrjec, accident has occurred, and life or property 

j I tingencies happened in the present case- 

t tret a j Joint Magistrate has, therefore, commit* 

Kem/\ J - I'he proceedings of the Dc- ted an error in law, frst in applying to the 
|nUY ^lagistiate in this case, which are j farmer of a Government ferry a law w’hicl 
illegal and certainly ill-advised, are quashed j was passed for private ferries ; and, secondly 
for the reasons* given by the Sessions Judge, j in imposing for a simple omission a penalty 
and the line, if realized, must be refunded. * which was provided for accidents arisin. 
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out of such omission, an i I accord! ngiy j 
recommend that his order be set . side, i 

4. I have confined myself in this respect i 
to the legal view of the case ; but the recorded * 
evidence shows the conviction to be as un- 1 
sustainable in equity as it is in law, foi there ^ 
is no proof that the boats are insutlicicntly | 
manned- on the contrary, the only wiincNS for j 
the prosecution who ciossed the ferry slates j 
that, on each occasion that lie crossed, the j 
boat had a crew consisting of a inanjee and 
two grown-up rowers. 'I'his witness, inoreoxer, 
says nothing about the boats being unsafe 
or leaky, anti the other ground rneni'oned by 
the Joint Magistrate, r /'c., neglt'ti to provide 
a proper lantling-siage. is merely a matter of 
public convenience, btii m no wa\ aftects 
the security of the feiiy, arul is, therefore, 
not an omission for which a penally couKl be 
imposed under the law cited, supposing that 
law to be ajiplicablc to this case. 

7*/te judgment of the High Court 7<s/.y 
delivered by - 

Markh}\ -'riic Magistrate’s order i.s not 
legal. C'lause 2 of Section 13 oi Kegulaiion 
V’l. of 1819 only applies wheie there has 
been an imidenl. If the Magistrate 
thought the ferry improperly kept, and m a 
dangerous condition, he should have jiroccctl- 
cd under Section 4. 

The order must be quashed. 


I'he 1 8th February 1867. 

Present : 

The Uon'be W. S, Setoii-Karr, Judge. 

Murder— Capital sentence* 

Queen t^ersus Sibnarain Palodhee and another. 

Committed by the Magistrate^ and tried by 
the Sessions Judge of Midnapore^ on a 
charge of culpable homicide amounting 
to murder^ &fc. 


judire* mu«rt not shrink from dotttg lht‘ir duty, and Vlki, Vl|t 
they arc l>ound to pass a capital sentence In a case of 
munter wh«*n they lielicve tlic evidence, 


This appc.d is out of time, but I have 
looket! at the Judge’s decision and at the 
confessions of the iwr) prisoners by reason of 
the gravity of the case. 

Why the Juvlge ilid not j>.\ss a capital sen- 
tence, at least on the piisoncr Sil>narain, I am 
wltolly at a loss to conceive. If he believed 
this prisoner s di tailed confession, and I can 
see XU) possible reason why it should not be 
fully believed, corrobotaled as it is by all 
the other facts disclosoil in the cvitlcncc, a 
more c<dd~blooded. deliberate, and cruel 
murder of a near relative, perpetrated 
simph owing to a long-suiuliiig (jiiarrel as 
to the division of the inheritanci*. has rarely 
tormed the subj<‘ct of a judii'ial enquiry. 
.\ud it is a remarkable fact that the prisoner 
retords that h(‘ actually uudeitook a pilgrim- 
age to Juggernaih or Pooret* on account 
of the feelings engendered by tliis quar- 
rel. I can (ally say, after carefully [>c- 
I using the confession of Sibnaiain, that, had 
a senieme of death on a man who confes.scd 
to having delihcralely hircti aufiihcr man for 
b rupees to murder his nephew come up to 
me for < onfirmation, 1 should nnhesitaiingly 
have conlirmed and .sancliunod the .same, 
'fhe doubts as to who actually perpetrated 
the crime might possibly be some reason for 
not passing a capital sentence on the other 
[irisoner lk>ydonalh, who Uierely confesses 
to having abetted the murdei after being 
tempted with offers of money, but it can be 
no f>ossible reason for not punishing capi- 
tally the criminal who confe.s.ses that he and 
no one else conceived and planned «o atro- 
ciou.s a crime. Judges must not shrink from 
doing their duty, however painful it may be, 
j and must jiass capital semence.s in cases of 
i such extraordinary depravity if they believe 
' the evidence, as the Judge did in this case. 
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VO. Of coarse, the appeals are rejected, and it 
is difficult to sec what the prisoners could 
have hoped to gain by their appeal. 

I 

I 

The 1 8th February 1867. ] 

Present : 

The llon’ble F. A. Glover and F. B. Kemp, 
Judges, 

Riot— Right of private defence. 

Queen versus Jcolall and others. 

Committed hy the j\iagistratey and tried by 
the Sessions Judge of Tirhoot, on a tharge 
of being members of an unlaivful assemblVy 
and voluntarily causing grin'ous hurty j 

There can he no right of private defence, cither on | 
one side or the other, in a rase of prcnirditatetl liot. | 

I 

G lover y J, — The prisoners in this case I 
have been convicted under Sections 149 and ! 
325 of the Penal Code, and sentenced each to I 
four years’ rigorous imprisonment. I 

It appears from the record that the pri- 
soners, who arc servants in the indigo 
factory of Pokhera, went to re -sow a certain 
field belonging to one jeebun (alst) convicted 
in this case) with iiuiigu ; that the owner 
had on the previous day sown the lainl with 
Indian corn ; and that, on the aUem{)t of the 
factory |)eoplc to re-sow it with indigo, the 
villagers of Jaffiri)Ulter interfered : that a 
general fight was the result, in which one 
man belonging to the factory party ami two 
of the villagers W’erc severely injured. 

The Sessions Judge convicted both pariie.s, 
sentencing the factory people to four years* 
and the villagers to two years* rigorous im- 
prisonment. 

The factory people now appeal, aiul Mr. 
Gregory on their behalf contends that, as 
against Jcolall and Sookram, there is no 
sufficient evidence, and that Ram Periaiib 
was merely exercising his right of private 
defence of pro|>erty, and should have been 
held blameless. 

With regard to Jcolall and Sookram. I 
see no sufficient reason for interfering with 
the conviction. The first prisoner was 
identified by three witnesses, the last by two. 


Jeolall was a person well known to 
witnesses ; and the objection urged by his 
Counsel that, had he been present, all the 
witnesses would have noticed him, seems 
to me a reason for giving more credit than 
usual to the general evidence ; for had the 
charge as against Jeolall been, as Mr. 
Gregory hints, altogether false and made 
with the object of getting rid of an obnoxi- 
ous factory servant, all the prosecution 
witnesses would have been careful to 
name him. 

After going over the evidence carefully, 
and hearing all that has been urged, I see 
no ground for discrediting it. 

Then as to Ram Pcriaiib. He admits that 
he was on the spot at the time of the riot, and 
it is clearly proved that he took part in it. 

In such a case there can be no right of 
private defence, cither to one side or the 
other. Both partie.^ were evidently aware 
of what was likely to happen, for they both 
turned out in force, and were armed with 
deadly weapons. Granting that the factory 
had a f>cifect right under their contract to 
re sow the land of Jeebun w'ith indigo, it is 
clear that they transgressed the law by do- 
ing so or trying to do so forcibly. There 
was a l^oliee-station within easy distance, to 
which they could have applied for assistance 
if they had a claim to it, and in any case 
the Civil Courts were open to them to recover 
damages from Jeebun for a breach of his 
contract. 1'he factory people who seek to 
justify their acts under the Clauses of Sec- 
tion 105 ot the IVnal (*ode must .shew that 
they applied for the piolection of the law, 

I and ilid wh.u in them lay to procure its 
I intervention. 

I So far 1 dismi.s.s the appeal. But, with 
! regard to the s< rucnces imposed, 1 do not 
j sec why the factory servants shoultl be 
j punished so much more severely than the 
villagers. Originally both were in fault; and, 
if there be a toinparison to be drawn, the 
villagers who resisted the re-sowing were 
more to blame than the factory people, and 
the mere fvict that two men chanced to be 
injured on the pan of ihe village, w*hiJst 
only one of the factory side was wounded, 
docs not, in my ojrinion, form any ground 
for a difference of punishment ; and, if a sen- 
I tence of two years' rigorous imprisoument be 
1 sufficient in the one case, it is equally so 
in the other. 

] would reduce the sentences passed on 
Jeolall. Sookram, and Ram|>enaub to two 
years’ imprisonment each. 

Kempy J , — I concur. 
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The jgth February 1867. the mete fact of the proprietor's fami^ ha*- 

p been able to make their escape a few 

r resent : minutes before the robliers forced an entrance 

Thellonbleb. A. Glover. 7 «,<trr. view of Section 395. It is sufficient 

- for the application of that Section that 

™ the robbers cause or attempt to cause 

Queen versus Kissorce Paler and otliers. instant hurl of of instant 

^^rongful restratm, and ihc fact of the resU 

Committed hv the Assistant JAii'«//<r*. runninR away just 

anti tried by the Sessions Jud^e of i ui^ be of itself proof that fear of hurt or of 
tacky on a charire 0/ dtuoity, wrongful restraint had been caused. It 

, cannot be saitl that, imder ilie circumstances 
When a bmiy of men attack ami plumlcr a hou‘io, : of this case, the prosecutor and his family 
the mere fact of the proprietor s family having Ken ! had not very teasouablt' and SuOlcicnt 
able to make their esca{»t‘ a few minutes before the | grounds for such feaf ; and. therefore, it seems 

robK?rh forced an entrance thn-s not take that offeiu e out ; to inC that, although lliC fobbers dO nOt 

of the purview of Section .vs of the tVnal ( od< . It is ; appear lo have discovered the place (some 
stiflficicnt for the appliiatu'ti «»f the Section that the j foily yards olT) from whit'h ihc prosucuior 
robbers cause oi auejnpt t»» < ause the feai td instant 1 wulchcd thcir proceedings, they hiul already 
hurt oi of instant wicrngful lestraint. J thcir violoiit cnlrv causcd hitu that fcftr 

j of hurt and wrongful restraint provided for 
Thai all the prisoners joined together i by the Section, anti alici wards through the 
in breaking into ami afterwards plundering ' same fear prevented him from returning 
prosecutor Kuspul Naik's house. I liold to 1 his house, and from taking any steps lo 
be fully proved. 'I'lie invcsiigaikm has been j J'itve his property from spoliation, 
very carefully made by the Sessions judge, I have no doubt that the cotiviclion 


tacky on a char ire of datoitVy 
When a bmly of men .Attack and plunder a hoU'io, 


ive ms property Iroin spobalton. 
I have no doubt that the 


conviction 


and 1 see no reason to dissent from his should have been of dacoily under Section 
finding srj far. 395» I'tmal C'ode. 

. As, however, the prisoners who have been 

JUii 1 think ho was wrong in iiot convicu convicted under Section 457 of house- 
mg the prisoners ()f ditcoiiy iimler Section breaking l.y niglit, Ax., l.ave Itecn sentenced 
395 of the Icnal Code. each to 7 years’ iransporlatiou, a not inade- 


He coiibiilcrs it proved that a largo boily 
of men, neatly 20.*. foicibly carried oil grain, 
money, clothes, ckc.. iVc., fnmi ilie juosecutoi ’s 


(juaic |»unishmcnt for the graver ciime 
of which I consider them to be guilty, no 
practical miscluef has been done by the 


house, having previously broken open the finding. 1 he appeals arc rejected, 

door and frightened the iainily .iway ; but he 


does not convict of dacoily, because, as the 'j b^ h^jI, Kti>ruary 1867. 

prosecutor and hii family had escaped from 

the house before the robbers eiueied it, Present : 

there was no attempi to caimc death, hurt, 

wrongful restraint, or the lear of such in- The llon‘l)le Sir Harnes Peacock, AV., Chief 


juries, and, ihere.'oie, the ofieiice fell under 
Section 457, house-breaking by night, with 
the intention laftciwards carried oun of 
committing theft. 

The Assistant Magistrate ajiparemly did 
not exactly know' what was the nature of 
the offence committed (although in his 
grounds of commitment he .styles it dacoi- 
ty), and so sent up the prisoners on an alter- 
native charge under Sections 384, 39^, and 

457. 


fus/iic, ami the Hon’blc j. P, Norman 
and W. S. SeUm Karr, Judges. 

Sections 184 and 185, Code of Criminal Pro- 
cedurr— r!n*m«s to attached properly of ab- 
sconding offender. 

(,)uten versus Chumroo Roy. 

Keftrence under Section ^j^y Code of 
Criminal Procedure. 


dear that, whco majority uf the Court (SeUm-Karr, j., 

a body of men attack and plunder a house, | ai*«iitii.([) th»t Swtion* 184 «ml 18$ of th« Code «{ 
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The 25th February 1867. 

Present : 

'I'he IIon*ble F. A. Glover, Judge. 
Kidnapping:. 

Queen versus Sookee. 

cUimV oT VhTrd 'perkons'to' proper^^^ which ' Commillt,l hy the Magistrate, and tried 
has been ailachcd. We do not think that the Sessions Judge of Dinagepore, 01 
there was any error in law committed by ; ,, charge of abduction. 

the Magistrate. The claimants are not 

barred by the sale, and may bring a suit in rnder Section .^61 of the Penal Code (kidnappinp 
the Civil Court against the purchasers to from lawful guardianship), the consent of a minor ii 
establish their rights. A Magistrate has no immaterial, nor do force and fraud form elements of the 
power to order the allachment of any offence, 
property, unless it belongs to the party 

absconding, and he should be most careful Thk evidence in Uiis case appears to me 
not to interfere with, or disturb, the clearly to disprove the prisoner's statemen 
possession of third persons. We are not that the girl Ameerun, who was previously 
prepared to say that, when claimants have unkown to her, came to her house begging 
held back for six months, a Magistrate may for assistance and protection. On the contrary 
not be perfectly justified in presuming that ; it is established bv what appears to be very 
the property was not theirs, and leaving them respectable evidence, that the girl was seer 
to vindicate an)- right they might have in a in company with the prisoner on the roac 
civil suit. He may fairly say that he is not shorilv after she was missed, and that the 
bound to try a ciuestion which is more two had frequent converse together on that 
properly one for the Civil Court, | and on other davs. 


VI Ir Criminal Prt)cedure make no provision for any invest!, 
gation by a Magistrate of the claims of third persons to 
property which has been attached. The claimants arc 
not barred by the sale, and may bring a suit in the 
Civil Court against the purchasers to establish their 
nghts. 

Norman, J. (Peacock, C. J., concurring ). — 
Sections 184 and 185 make no provision 

fnr nnv lnvf*«iti£rntton liv a nf 


'Fhere is, therefore, no ground for inter- 
ference, 

Seton-Karr. J . — As I understand the 
case, the Sessions Judge is quite right in 
saying that the plea of the objectors 
Gutulun Koy and Shco Buksh Roy deserved 
some enquiry at the hands of the Magis- 
trate. 

Whether they appeared within six months 
or not, or whether the law distinctly provides 
for their case or not, they are objectors or 
third parties who say that their properly 
has been wrongly attached, and who produce 
witnesses to prove their siatemeni. 

The Joint Magistrate, for the simple ends 
of justice and equity, was, I think, bound 
to consider this evidence, as well as the 
Police Rej>ort, insleatl of summarily and 
hastily rejecting their plea, as he did, 
and widK)ut, as the Sessions Judge remarks, 
going into the merits. 

I would content myself with quashing 
the order, and directing the loint Magistrate 
to pronounce on the force of ihe apj>ellants* 
pleas, instead of referring them to the delay 
and tedium of a civil suit. 


Under Section 361, the consent of 
minor is immaterial, and neither force nor 
fraud form elements of the offence ; and, i. 
it be shown that the prisoner inducec 
.\meerun to leave her brother-in-law’s house, 
it would be no defence that the girl was 
willing or even anxious to go. 

I’he brother-in-law was, in the absence of 
Ameerun's husband (a convict in the Riing- 
pore jail), the girl's lawful guardian; and if 
in consequence of Sookee s representations, 
Ameerun left that guardianship, the offence 
under Section 361 was committed. 

Whether there would be sufficient evi- 
dence 10 convict the prisoner under Sec- 
tion 373 of the Penal Code is a point tha 
need not be considered in this appeal ; for, al- 
though the Sessions Judge is of that opinion, 
he has only convicted the prisoner under 
Section 361. 

The appeal is rejected. 
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The ist March 1867. 

Present : 

The Hon’ble L. S. Jackson, y 

Attendance of witnesses (warrant to enforce) 
— Section 63, Code of Criminal Procedure — 
Fines. 

Miscellaneous Criminal Appeal from an orJtr 
passed Ifv the Officiating^ yudiial Commis- 
sioner of Assam, dated the j^th December 
1866^ affitrminf^ an order passed by the 
Deputy Commissioner 0/ that Dtstrict. dated 
the 8th Af art h r86(). 

Abdoor Ruliinan, Petitioner. 

Bahoos Sreemith Doss and Bhu^'^ohutiy 
Churn Ghose for IVtitioncr. 

A MajristtaU’ k not bound, iindrr Si rtitui tof of the 
Code of Ciimtnul Pioceviun*, to entoice tfu- ati«‘n<lan« e 
of witnesses by warrant, exrejW ufjou pUKif of due 
hcrvite of summon''. 

The drscn{)tion of fine wfju h it «as the objei t of 
Section of the same f 'o«le to prohibit was a tine 
which it would be impossible oi veiy diffu ult tor the 
accused person to pay, <*r wholly disprop utitmed to the 
character of the offeiue. 

Quij're.- Whether Section has any a[»phiation to 
fines inflicted by a Maj^istrate, 

It appears 10 me that there i*' no ground 
for callinp; for the proceedings in this case. 

I'wo points have been t.iised by tlie 
vakeel for the petitioner, one bein^^ that 
the case has been decided wiihont hearini; 
the witnesses for the defence, the fact bein;r 
that those witncs.ses had been summoned 
and did not attend on the summons, and the 
vakeel urji^es that, under Section lyi of the 
Code of (Timinal iTotcdure, which is made 
applicable to cases tried under Chapter 14 
cf the Code by Section 254. it was the duly 
of the Magi.slraic to enforce the aitcmJance 1 
of the witnesses by warrant. I'hal Section 
only declares that it shall be lawful for the ! 
Magistrate, if any person summoned to give 
evidence shall neglect or refuse to apjiear at 
the time and place ajipointed by the sum- 
mons. and no just excuse shall be offered for 
such neglect or refusal, upon proof of the 
summons having been duly served, to i.ssuc 
a warrant. It does n<A appear that proof 
of the summons having been duly served 
was given in this case. Nor is it at all clear 
that it was a case in which the Magistrate 
was bound to make any such order. But. in 
addition to that, I find in the decision of the 
Judicial Commissioner that “ the apj)cllant, 
it is evident from an application which he 
filed ♦ • had ample opportunity to pro- 


*• duce his witnesses had he been inclined to 
do so. His object^ how'ever. it would appear, 

“ has been to gain time, and his having 
*• named such persons as the Past Master at 
*• Bogvvah. and the head constable thcre^ as 
** his witnes.ses. i> proof of this.“ 

Under Mich ciicumsiances. it cannot be 
stated that there has been any legal error 
in the oinisMon of the Magi.straie to issue 
a warrant. 

*l'hc seeond point is that the fine imposed 
on the peiiiionor wiili reference to Sec- 
tion 63 of the c‘odc of Uriminal Procedure, 

CXI. cssive. 

It is not shown in any way what the in- 
come of the petitioner was. or why the fine is 
cxces.sive. An application on such a 
ground should be snpporled by J^roof of 
what the income of the ]>ctilioner w’as, and 
that the fine was altogether disproporlioned 
to that income and f>ppressivc. It cannot be 
.saitl gi net.illy that a fine of 50(; ruj>ccs, on a 
pers(»n in the position of a tehsildar of a 
large /.einindaree. is a fine of that character, 

'I’he des< ripiion of line which it was the oh- 
jeii of that Set lion to prohibit was a fine 
which it would lie impossible or very (lifli- 
culi for the accused person to pay, or wholly 
disproporlioned to the cliaracier of the 
offence. An<l to ihis it may Ik: added that 
it is donbltul win-iher the Section cited has 
an\ application to fiin s influ led by a Magis- 
trate. Ily its teims it applies only to ca.scs 
in which ihe .iinouni of fine is not limitcil 
by l.iw'. Now, iho power of a Magi.straie to 
fine is, in all cases nmlei the Penal ami Cri- 
minal J*io(edure Codes, limited to rupees 
i.cxxj, and it is only the C'cnirl of Se.ssion or 
the Higli ( ouri that can inflict fines to an 
unlimited amount. 

1 see no grounrl to interfere with the 
decision of the Court below. 

'I he 6th March 1867. 

Present : 

I he Ilon ble (i. Ixx.h and \V. S. Selon- 
Karr, Jud^^es. 

False Evidence. 

Ouecn versus f^iurjoon Ahcer, 

Committed hy the Alai^istrate, and tried by 
the Sessions Judf^e of Shahabad, on a 
charge of intentionally giving false evi- 
dence, 

A dclibcratr* fyik-stati^mcnt made in a Court of juwtice, 
whether it t<jn<U to endanger the life and property of 
<;thers, or to drfi*.^t and impede the progretut of justice, 
h not an offenrr* which should be lightly panned over. | 
fiut Un a simple mift<statement from which no liuch 
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VIJL infermm can be drawn, a ccMnoaratively tight sentence 
will suffice, particularly where the prisoner pleads guilty 
and throws himsdf on the mercy of the Court. 

Seton-Karr^ J, — In this case the prisoner 
has pleaded guilty to a charge of intention- 
ally giving false evidence in a stage of a 
judicial proceeding, and has been sentenced 
to three years' rigorous imprisonment. 

I think this sentence out of all proportion 
to the offence disclosed by the record, and 
admitted by the prisoner himself. 

The prisoner was prosecuted, it appears, in 
a case of theft ; and he stated before the 
Magistrate that he had never told the police 
that he found certain articles produced in 
Court in the house of one Iklak Aheer. To 
the Magistrate his statement was to the 
eflfect that he had tracked the thief, by the 
grains of janeru stolen, to the door of the 
prisoner. 

When picssed by the Magistrate, the pri- 
soner said that his false statement was not in- 
tentional, and that it was tlie first lime he 
had ever been in a Couit. 

The Magistrate does not say that the 
prisoner iiUendetl to get the accused let off, 
and so to fruslrau: the ends of jusiice on the 
one hand, or that he had instituted a wholly 
false charge on the other. 

'I’he gist of his false statement would 
seem to he that he made out a less clear and 
precise case lo the Magistrate than had been 
supposed from his statement lo the police. 

A deliberate mis-slaiement made in a Court 
of Jusiice, whether it lentis to endanger the 
life and property of others, or to defeat and 
impede the progress of justice, is not an 
offence which should be lightly passed 
over. 

Hut when a person, as in the case before 
, us, makes a simple, though a remarkable, 
mis-statement from which no such inferences 
can be drawn, and then literally throws 
himself on the mercy of the Court, 1 must 
hold that, if, for the sake of c.\ample, it is 
thought imjicraiivc to commit him, and 
that if, when committed, he is convicted, a 
much lighter sentence will suffice, 

The prisoner has already been more than 
three months in Jail under his sentence ; and 
I am of opinion that he should be released 
as soon as die order to that effect can reach 
the Lower Court. 

y. — I concur in reducing the sen- 
tenee as pro{>osed hyjmy colleague,. 


The 6th March 1867. 

Present : 

The Hon'ble F. B. Kemp and W. Markby, 
Judges, 

Right of prisoner— Proceedings of Magistrat 
(under Section 277, Code of Criminal Pro 
cedure). 

Queen versus Gunesh Sircar. 
Referred under Section Criminal Pro 
cedure Code, 

When the procecdinfjs of an Assistant Magistrate ar 
submitted to the Magistrate under Section 277 of th« 
Code of Criminal Procedure, the prisoner has a right t 
be present at the proceedings before the Magistrat 
under that Section, and to be heard in his defence. 

Anirkby, J, — Am. the proceedings, subse 
(jucnl to those before tlie Assistant Magis- 
triite, Mr. Hopkins, are void, and they mus 
be quashed. The proceedings of the Assist 
ant Magistrate were, we understand, submit 
ted 10 the Magistrate under Section 277 of the 
Code of Criminal Procedure, and the prisone: 
had a right to be present at the proceeding, 
before the Magistrate under that Sectior 
and to be heard in his defence, these pra 
ceedings being, in fact, a continuation of hi, 
trial before the Assistant Magistrate. 

I’hc Magistrate will, therefore, take up 
the case afresh, and adjudicate upon it un 
der Section 277 in the p)resence of tlu 
prisoner. 

j Wo also direct that, when the ultimaU 
I decision of the Magistrate is given, tht 
: record be again sul)millcd lo this Cour 
; for revision. 


The 7th March 1867. 

Present : 

The Hon'ble F. B. Kemp and L. S. Jackson 
Judges. 

SecticMi43^Codeof Criminal Procedure— Powe 
of Sessions Judge to order commitment 

Afiseellaneous Criminal Appeal against a 
order passed hy the Sessions Judge of Dacca 
dated the uih January i 86 y. 

llurce Chunder Nundec, aum mooktear^ or 
liehaU of Syud Musnuul Ali Chowdhr 
alias Moochec Mean. Pe/ii loner. 

Messrs, G, C. Paul and J\\ IC. Tuddale for 
Peliuoncr. 

A Sessians Judge mav, under Section 435 of the 
Code of Crimmal Prticeaure, after a Mamstrate hai 
dtschsrfcd an accused person, order the Magistrate t. 
commit the accused pei^n to the Sessions. 

Kempt J. — This petition must be rejected 
The accused pierson, Mooebee Mean, wai 
charged with the offence of affray and riot— 
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an offence not triable by a Magfistrate. The 
Deputy Magistrate appears to have discharg- 
ed the offender, Moochec Mean. The Ses- 
sions Judge, on a review of the evidence 
taken in the trial of other prisoners who 
w^erc implicated in the same offence and were 
convicted, has directed the apprehension 
and commitment of the offender, Moochee 
Mean. 

I am of opinion that, under Section 435 
of the C'ode of Criminal Procedure, the 
Sessions Judge is competent to pass such an 
order, and 1 would reject the petition. 

yaekson, y — I atn of the smie opinion. 
Section 435 must evidently he construed in 
connection with Section 2*5, which permits 
a Magistrate, when there are not. in his 
opinion, sufficient grounds to commit the 
accused person to take his trial, tt) discharge 
him. It is then competent to the Scs.sions 
Judge, if he think.s fu. to overriile the 
Magistrate in the exercise of that discretion, 
and to onicr that the .Magistrate shall com- 
mit the accused person to the Se.ssions. 

I wisii only to reserve the expression of 
any opinion upon what 1 understand to he 
the Sessions Judge’s ground for ortlering the 
commitment in this particular t ase. It ap- 
pears that the Sessions judge, having tried 
some other persons implicated in the same 
offence, has looked upon the evidence which 
was recorded before him at the trial .is 
ground for ordering the commitment of this 
additional accused person. I should have 
been inclined to suppose that ii»e authority 
vested in the Se.ssion.s Judge under Section 
435 would have been more properly exer- 
cised on a review of the evidence recorded 
before the Magistrate on the preliminary 
investigation a.s against the particular ac- 
cused person whose commitment he thought 
proper to order. But, as the law is silent as 
to ibe circamstances under which the Ses- 
sions Judge is competent to order a commit- 
ment, and as the point is not raised before 
ns, I do not think it necessary to say any- 
thing more on that subject. 

I think the application must be refused. 


The nth March 1867. Ml* 

Pnsmt : 

The ilon'ble F, B. Kemp and F. A. Glover, 
Judgts, 

Misdirection— Acquittal (Judge when to clinrgo 
for). 

Queen verms Grcedhary Manjee. 

Conmitted by the Deputy Magistrati^ emd 

tried by the Sessions yudge of Moor- 

sheditbad, on a t barge 0/ assembling for 

the purpose 0/ committing daeoity^ 

Wheic then* is no evidence ugain^t a prbonef, the 
Judge aught to charge the jury for an acquittal, and 
not leave the Juiy to Kay whether the pritoner U 
{guilty or not. 

(i/oT'er, y. — Thk record of this case has 
been sent up, and from it it appears that, 

\\iih iJic exception of Greedhary's state- 
ment !>eforc the Deputy Magistrate, there 
was no evidence of any kind against him. 

I'his statement does not go the length of 
a confession. The prisoner admitted, indeed, 
that he had accompanied the dacoits for a 
short <iistance, but declared that he had 
turned back almost immediately, and had 
had nothing to do with the dacoity that 
afterwards took place, and did not know 
that .such an offence was in contemplation. 

If this .statement be used against the 
prisoner, it must he taken in its entirety ; 
and it is no evidence, either direct or pre* 
suinpiivc, to prove that (./reedhary com- 
mitted the dacoity. 

This being the case, the Jury should have 
been directed to find a verdict of ** not 
guilty ’’ against this prisoner, and the Scs- 
sion.s judge w^as, 1 consider, wrong in 
leaving it to the Jury to say whether Gree- 
dhary was or was not guilty. There was no 
evidence against him at all. 

I would tpiash the convictUHi as being 
founded on a rni.sdi recti on to the Jury, and 
release the prisoner. 

Kemp, y,~ \ quite concur that there has 
been a misdirection to the Jury in the case 
of the prisoner Greedhary ; his case ought 
to have been wholly withdrawn from the 
consideration of the Jury ; and the Judge 
I ought to have instructed them in unmistal^- 
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ot Vn. able terms that there was no evidence what- 
ever against this prisoner, and that it was 
their duty to acquit him. 

It is useless to set aside the verdict on the 
ground of misdirection, and to order that a 
new trial be had regarding this prisoner, for 
there is, admittedly, no evidence to go to a 
Jury, r, therefore, concur in (luashing tlie 
conviction, and in directing the immediate 
release of the prisoner. 

I observe that the Judge did not concur 
in the verdict against the prisoner. Had 
he charged the Jury, pointing out to them 
that there was no legal evidence against the 
prisoner, and directed them to acquit, the 
conviction would not have taken place. 


The I ith March 1867. 

Present : 

The llon’ble F. B. Kemp and V. A. (Bover. I 
yudges. I 

Amends— Theft. 

Chootoo Dhoon Bharbhonia letstts Abdool 
IMeah and others. 

Refereiue under Se<//on y (\ule of 
C rim inn / P roe edit re, 

Ainendit cannot be awarded in a case of theft. 

Glover^ y. — It has been frequently ruled 
by this Court that amends cannot be award- 
ed in a case of theft, inasmuch as trials for 
theft do not come under Chapter XV. of the 
Procedure Code. 

The Deputy Magistrate's order is, there- 
fore, quashed, and the fine, if realized, will 
be given back to the complainant. 


The nth March 1867. 

Present : 

The llon'ble F. B. Kemp and F. A. 
Glover, yudges. 

Contempt of Court — Fugitive offender. 

Criminal Jurisdiction. 

Queen versus Madhoosurun. 

Referred under Section Act XXV. 0/ 

186 r, and Circular Order No. rSy dated 
the I ^th y uty r86j. 

An order strikinjjf off a case on account of the little 
prospect of briiv^ln^ the polity parties to trial cannot 
dispose (tf the (lUChtion of contempt of Court arising 
out of the fact of the accused having absconded to 
evade justice. 

Kemp, y. \Vk are of opinion that the 
proceedings of the Assistant Magistrate, 
Mr. Merington, are strictly legal. The case 
was not struck off the tile, because the 
accused person, Madhoosurun, had cleared 
himself of the crime charged, but simply 
because there then appeared to be little 
pro.'^pecl of bringing the guilty parties to 
trial. Madhoosurun was absconding and 
evading the warrant of the Magistrate; his 
property was therefore attached under the 
provisions of Section 1S4 of the C'ode of 
Criminal Procedure. I le did not appear 
within the time specified in the proclamation 
of attachment, and an order, declaring the 
propeny to be at the disposal of the 
Government and for its sale after the e.xpi ra- 
tion of si.\ months, was issued. Madhoo- 
surun then thouglil proper to surrender 
himself, and he sets up an alihiy stating that 
i he was at Muttra, and that he did 
, not abscond or conceal himself for 
I the purpose of evading justice. This plea 
‘ the Assistant Magistrate found to be not 
\ proved, and ordered the sale of the property 
I under Section 185 of the Code of Criminal 
Procedure. The Se.ssions Judge is clearly 
in error in supposing that the order striking 


i off the case disposed of the question of the 
contempt of Court arising out of the fact of 


' Madhoosurun having absconded to evade 
' justice. 
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The i ith March 1867. 

Prfsent : 

The Hon’ble F. IJ. Kemp anvi F. A. (»h>vcr^ 

Judges. 

Sections 307 and 394, Penal Code— Transporta- 
tion* 

Queen versus lihamour Doosadh. 

Committed hy tht Mogistr ate, *wd tfied hv 

the Sessions Judge 0/ Sfuihithad, on u 

charge of attempt to mutdet . 

Neither under Section v»7 n<>? uruItM Section *^94 of 
the Penal Code, ran a |>risotaer he sentenced to 14 years* 
transportation, the punlslunenf awardaltle und«'t those 
Sections Ut*ing transpoi tation tus lit<', <*r tii'oitms im- 
prisonment for to years with hrre. 

(iioi'er, J. 1 1 is fully jrtoved that llir 
prisr^ner attempted to numiei the (hilil 
Meeiioo. and would liavo siu ci'ciied iu doin^; 
so, but for llie appearaiuo of llte witnesses 
Nos. 2, 3, and 4. It is also prt)\ed that he 
robbed the child of his ornaTnent*-, and we 
therefore allinn the cojivielion. 

Rut neither under Sen non yr, nor Sec- 
tion 394, could the jirisoner be sentenced to 
[4 years’ transportation: the punishment 
that can be .iwarried under those Section.s is 
transportation for life, or ri^^orous imprison- 
ment for 10 years with fine. 'J’he offence, 
though comprised under iw'o .Sections of the 
Code, was in reality one and the same, inas- 
much as the attempt at murder was c<jmmit- 
led in furtherance of t!ie robbery. 

Had the Sessions Judge sentenced the 
prisoner to the heavier [lenaliy. we should 
not have interfered ; for the crime was of a 
particularly brutal character, and only re- 
moved from murder by an accident. 

It appears, also, that the prisoner is a man 
of very bad character, and had onl) shortly 
before been released from jail after a sen- 
tence of 3 years' rigoro\is imprisonment for 
robbery*. 

As a Court of Appeal, this Court mu.st 
quash the sentence of the Sessions Judge as 
one not provided by law* for the crime of 
which the prisoner has been found guilty, 
and, under Section 419 of the Code of Crimi- 
nal Procedure, pass the legal sentence of 10 
years' transportation awarded under Section 
59, Penal Code, in lieu of rigorous imprison- 
ment for the same period. 


The I Ith March 1867, 

Present : 

The llon’blo W. S. Seton-Karr, Judge, 
Confeatioo. 

Queen versus Jhurrec and another. 

Committed hr the Magistrate, and tried b\t 
the Sessions Judge (f Patna^ on a charge 
of retaining stolen property, 

A vitlnntary aiul ('cntiinc ronfcsition \n Icifat and 
clrnl ptitof <*f 

'Fiik confession of Rechoo is conclusive 
evidence against him if it be believed ; it 
spe.tks to his having accompanied tho 
ilacoits in order to commit a dacoity, ami 
to hi^ liaving heen captured, because he 
could noi run away as fast a» the others* 
wIk» weie young men. 

I do not tjuiie nnderstand why the Sessions 
I Jinlge toll! the |ury that the confession was 
! evidence, but was not absolutely conclusive, 

1 I'he (pie.stiou for consideration was, whether 
1 the (onfession was voluntary and genuine; 

1 and, if no reasonable doubt arose on these 
! points, the confession was legal and iufnC 
I ent proot of guilt. 

' .\s regards the conviction of Jhurree for 

j retaining the iion-jxUs knowing them to have 
' been stolen, there does not seem to me to 
' be an absolute defu iency of legal evidence, 
j 'fhe case resolved ii.self into evidence of 
. ownership given by the complainant only, 
j and the assertion of Jhurrec on the other 
; hand, unsupported hy any evidence. 

' I do not find that any one but the proae* 

• cutor has positively sworn to the iron-pots 
j as those of the prosecutor j but the defence 
i is a failure ; and one witness for the prosccu* 
i lion does swear that Jhurrec has no iron- 
j pot of his own. 

! I can discover nothing in the convictions 
; wrong in law* and reject the appeals. 
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The iith March 1867, 

Present : 

The Hon^blc F. J3. Kemp and F. A. Glover, 
Judges. 

Insanitj. 

Queen versus Pursoram Doss. 

Committed hy the Assistant Magistrate^ and 
tried by the Sessions Judge of Gya^ on a 
charge of culpable homicide amounting 
to murder. 


“ still he is eccentric to a degree. He is quite 
“unable to meet a man's eye, has a wild 
“ and uneasy look, talks rationally enough at 
“ times, and then suddenly changes the point 
“ of his talk without rhyme or reason : at 
“ one moment he is placid, at another violent 
“ and abusive." 

The Judge also found that there was 
no sufficient proof that the prisoner was 
under the influence of any intoxicating 
drug when he committed the offence. 

He convicted him of the murder, and 


Cm in which the {>ri.soncr, notwithstanding that he ; held (rather inconsistently I think) him 

" responsible agent, although, for 
Section 393 of the Code of Criminal Procedure, and , reasons not given, he considered a sentence 
dirocted to kept in safe custody, pending the orders ! of transportation for life a sufficient punish- 
of the Local Government to be applied for by the J udge. j 

Glover^ J , — There can be no reasonable | He has gone very laboriously into this 
doubt, I think, that the prisoner killed j case, and has apparently left no means un- 


the deceased Hajjam. He was seen walking 
round the body nourishing a lattee^ and using 
abusive and threatening language, by two 
witnesses, who, although they did not go 
quite close to him in consequence of his 
violent manner, were near enough to he 
certain of their identification, and who de- 
pose most positively that the prisoner is 
the man they saw. I'hese witnesses had, 
moreover, the advantage of seeing the pri- 
soner again almost immediately afterwards, 
when they assisted in arresting and taking 
him to the police station after the attack 
and robbery of the Chooliharas. 


em})Ioyed lo arrive at what was the pri- 
soner’s state of mind, but 1 am constrained 
to differ from his conclusions. 

1 may remark in passing that the Judge 
has somewhat mistaken the purport of 
the enquiry into the prisoner's sanity, 
by referring it more particularly to the 
present state of the prisoner, rather than 
to what it was at ihe time the offence was 
committed. No doubt, the enquiry was ne- 
cessary on both points ; but the result of it 
on the former point would only have affect- 
ed the prisoner’s being tried, whilst on the 
other it would determine judgment after 


The men, who were attacked by the pn- j trial. As the whole of the evidence, how- 


toner, and who eventually, with the help of 
witnesses Nos, i and a, secured him, corro- 
borate the former evidence to a certain ex- 
tent, and the state of the prisoner’s clothes 
and hands (covered with blood) is a fuither 
corroboration. 

It is proved, then, that the prisoner 
was seen flourishing a lattee over a dead 
body covered with wounds and bleeding, 
and that his hands and a turban which was 
twisted round his waist were covered with 
blood. He was arrested a few minutes later 
(In the midst of a violent attack upon a 


ever, is now before this Court on ajipeal, the 
mistake is of no practical iinporiance, 

.\fter a careful perusal of that evidence, 
1 am of ojiinion that the prisoner should 
have been acijuitied on the ground that, at 
the time the offence was committed, he was, 
by reason of unsoundness of mind, inca- 
pable of knowing the nature of the act 
charged. 

I will consider the evidence of the pro- 
secution-witnesses in order. 

And, first, as to the appearance and 
manner of the prisoner when first seen 


party of travellers) In the same condition, j by the corpse of the murdered man, Hugo- 
md was, after a hard struggle, carried off in i nath auvl C'awput, \\itnesses Nos. i and 2 say 
custody. I think that this evidence is suffi- i that he was walking about the body, a-hich 
cleat to prove that the prisoner was the \ was lying on a frequented road through 
man who killed the Hajjam, and so far I | the jungle, latUr in hand, gesticulating 
agree with the Sessions Judge. ! and using violently abusive language. Wit- 

The Important question remains, what ! ness No. 4, Dhomun, saw' a man (who, froit 
was the prisoner's state of mind when he I the other evidence, must have been the 
did so? ^ j prisoner) silling up in a tree beneath 

The Judge's opinion of the prisoner formed which a horse was lied, and shouting at the 
from peraonal observation was “ that the top of his voice “ hush, hush," The Chooli* 
piisoiiar may not actually be insane, ’ iuuas, witnesses Nos. 6, 7, and 8, depose Uiat 
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after the prisoner had attacked them, he Then, with regard to prisoner's state Vli*^ VMl 

broke open their pt/fara^ took out the fore the occurrence of the murder. Ramjoo 
suttoo, part of which he ate, and part threw T^a!i dc(>oses ttut, some days before the 
away, hxed a pair of earrings which were prisoner's arrest on the present charge (the 
in the box in his ears, throwing another precise date is not given, but the time would 
golden ornament (a dhuntee) into the jun> be under a montIO, he was running about 
gle, and behaved oiher%vise in an extra- the village, throwing stones at the boys, 
vagant manner, '['he other two witnesses, and abusing titem ; that he entered the wit* 
who came up on hearing the noise, depose ness’s house, and tried to carr>" off his little 
to the same effect : and all add that the girl, and generally conducted himself strange* 
prisoner was outrageously abusive and ly. 

violent, and fought them with his /a/ftf 1 may remark here that this witness, as 
for several minuies before he wa.s over- well as the succeetlitig ones, gave a much 
powered. more highly-colored account of the petl- 

The Sub-Inspector of Police, witness No. tioner’s behaviour to the Assistant Super- 
12, states that, after his arrest, the prujoner inlendenl of J’oIkc, who conducted a local 
was ** violent when interfered with, jal)!)ercd enquiry on the subject, rhey then said plaln- 
agood deal to himself, and again was rational ly that the prisoner was both in.saiie and dan- 
at times.” He atUls that * the prisoner did gerous. The Judge has noticed the fact, 

“ not appear to liave partaken of bhang or and attributes it to the endeavour of the 
** such like drug : he was sometimes in Ins Police Sub-inspector to hush the matter up, 

“ .senses, sometimes out of hi. s sen.ses and lest he should be called to account for 
again, “ I pul handcufls on him, as 1 was allowing a datrgerous lunatic to go so long 
“ afraid ho would commit violence ; ' and at large. 

again, “ he talked on several subjects to the Ram Sohai states that the prisoner at tlie 
*• people about irim, sometimes in rea.son, and same lime and place entered the village* 

“ then he would bur St out all of a sudden, and temple, and tlung away all the flowCTK and 
“ become very violent and uproarious.” offerings, thrc\' sloncs, and abu.sed people 

This witness also deposed that the gencrall). 
pri.soner admitted to inm his having jugul Singh deposes to the same effect 
killed the llajjam, staling that, as he was as regards throwing stones and abuae, and 
silting up in a tree, the deceased came adds that the villagers were much frighten- 
underncalh and grinned at him. on which etl at the prisoner, as he was more violent 
be descended and killed him with his lattee, than on former occasions. 'Phis witness 
1 allude to this with reference to the man's further gives his oi»inion that the prisoner 
state of mind only. was insane at llie lime. 

This was the evidence as to prisoner’s Phice other witnesses, Kamnalh, C.’Iioonce, 
behaviour at the time the crime was com- and Heharee, depose much in the same man- 
mitted ; and it appears to me inconsi.slenl ner. J hey state that, just lieforc the murder 
with any other hypothesis than that tlie was corniniiicd, pri.soner behaved in an ex- 
man was. from whatever cause, mad at the iraonlimiry manner, and that they all con- 
lime in question. The Civil Surgeon, Dr. sidered him as “ pagul.” 
Russeil.wasexaniinedoiuwo.severalocca.sions. j Mohapui Singh deposes to the prisoner 
After he had had considerable opiKjriunity of i having came to ids house on horse-back (this 
ob.sei . mg the pii.M;ner, liie gist of boiii dc- i mention of the horse is corroborative of the 
positions i.s to the effect that he did not evidence of the first three witnesses Nos. i, 2, 
consider the prisoner to be of unsoiinci mind and 4, who state that, when they first saw 
at present, but that he might be subject the prisoner in the jungle, he had a horse 
to attacks of mania with lucid intervals, with him lied to a tree) in February on 
Dr. Russell adds: ** 1 think him eccentric, the day v( ‘he murder; that he did not seem 
and he has a haggaid and caie-worn ex- mad; but that he behaved oddly, sang a 
pression of countenance in fact, bis physiog* great pan of the night, and vociferated con- 
notny i.s altogether |>eculiar.' " siderably at times. This witness adds that 

This evidence shews that, alihough ec- he ihouglti the pri.soner out of his mind 
centric, the prisoner is now sane, and was, at the time. 

therefore, properly put on his trial ; but it The chow ketdar of Korai saw the pri- 
in no way invalidates the evi fence detailed soncr tlie night before the murder. He was 
above ; on the contrary, it rather strengthens singing and talking to himself, but did not ^ 
tt» do anything particularly out of the way* 
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Vxl VII. Now, it appears to me impossible on this 
evidence, w'hich, it must be remembered, 
was not volunteered, as would have been 
the case had it been desired to get up a 
case of insanity in favor of the prisoner, 
but rather extracted from the witnesses af- 
ter much difficulty, and a lengthened en- 
quiry, to declare that the prisoner, a wander- 
ing fukcer from Central India, was, 
when he committed this murder, in such a 
state of mind as to know that what he 
was doing was wrong and contrary to law. 

It seems clear that, before it occurred, 
Pursoram was considered insane by all 
who knew or saw him ; and that, at the 
time of the murder itself, his acts were 
those of a man either insane by the act of 
God, or who had made himself insane by 
the use of intoxicating drugs, 'riiere is no 
proof of the latter contention. Indeed, the 
evidence is against the supposition that 
the prisoner, wlien arrested, was under the 
influence of ganja or any similar drug. 
That lie may be sane now, and that he may 
hereafter remain so, is probable, but that 
has nothing to do wiili the <]vieslion. 

1 wotild acquit tlie prisoner of the charge 
of murder, as also of the charge ol robbery, 
of which he has been convicted in another 
case, that of the C'hooliharas adverted to in 
the course of these remarks, and of which 
the evidence is pul up with this record, on 
the ground of insanity under Section 
3 M 3 f C'ode of Oiminal Procedure, and would 
direct that, under Section 3 <>4 of tlic C ode, 
he be kept in safe custody until the orders 
of the Local (iovcrnmenl, which the Sessions 
Judge should apply for, be olnained regard- 
ing him. 

Kempy y. I entirely concur. 

The iilh March 1S67. 

Prtsent : 

The llon'ble J. 1 *. Norman and W. S. 

Solon -Karr, yudges. 

Witness faexused person dischArged by Magis- 
trate for want of evidence^. 

Queen versus Beharv Lall Bose. 

Cimmiited hy the Ma^istriite, and fried by 
the Offiiititini; Sessu^ns yud^e of yessorr, 
on ii thar^e of abetting the fraudulent 
use as genuine 0/ a forged dtH'umrnt, 

Ther« is no law or princtj^lc which prevents a person 
who has been suspected and char^ftnl with an offence, 
bitt dttcharged t>y the Majj^istrate for want of evidence, 
beiilf afterwarth; admitted as a >vitnes$ for the 
PfOfWCtttioil. 


Norman, y. — The prisoner has been con- 
victed on a trial held by the Sessions Judge 
of Jessore of knowingly using a forged copy 
of a chittah. The A.ssessors would have 
acquitted him. 

It w^as proved that the prisoner obtained 
the copy of a chittah from the Office of the 
Collector from the writer thereof, one Gree- 
dhur Chowdhry. Chunder Coomar has 
proved that he examined it before it left 
the office, and that, when he did so, the 
words interpolated “ Da Dinonath” in one 
place, and “ D Dinonath” in another were 
not in it. 

The prisoner delivered the document to his 
father Ram Lochun, who gave it to his 
■ vakeel for the purpose of filing it in the 
I Moonsiff’s Court in a suit by Ram Lochun 
! against Dinonath. The vakeel states that, 
j when he received the copy of the chittah, it 
I had on it the words “ Da Dinonath,'’ which 
I were those which made it important as evi- 
<lence for his client. 

'I'he Sessions Judge has acquitted Ram 
I.ochun of the forgery. 

The question really is whether there is 
suilicient evidence tlial the forgery was 
committed by Beharv Lall, or that the docu- 
ment was used by him knowing it was forg- 
ed. An inspection of the document .shews 
that, if not actually forged by Greed hur or 
any of the amlah of the Collector’s office, 
it must at least have been jjrepared for the 
purpose of being altered, a space having been 
left in the copy, which appears not to exist 
in the original, leaving room for the words 
“ Da Dinonath " to be written in. Behary 
Lall gives no evidence to shew that, when 
in his possession, the words “ Da Dinonath " 
were not in it. There appears no reason why 
he would have applied for a copy of the 
chittah, unless these words were to be in 
it ; because it does not appear that, without 
these words, it would have advanced the 
interest of the plaintiff. The Judge observes 
that Ram Lochun is a feeble old man, 66 years 
of age. Behary Lall is his son and heir, and 
look an active part in managing his suit 
for him. 

The Judge observes, too, that his interest 
in the suit was as strong or stronger than 
that of his father. 

We think, therefore, that it is pretty clear- 
ly shewn that the forgery must have been 
contrived before the document came into 
the hands of Ram Ixichun. The fact that the 
prisoner handed the document to his father 
to give to the vakeel will not avail the pri- 
soner, because he does not attemnt to prove 
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The Magistrate, after he has tried the V«i Vli, 
proi^ecuior’s case proj>erl>, may, if he finda 
that the prosecutor has no right to bring a 
criminal charge at all, decide so ; but in that 
case the prisoner must be at quitted on that 
ground. 


that be handed it over in the same state 
in which he received it. He. and not the 
Collectorate amlah. knew what it was he was 
required to prove before the Moonsilf, lie, 
and not they, had an interest in it. and would 
derive a benefit from the alteration of the 
document. We think that tlie only reason- 
able inference from the fact is that the do- 
cument must have been forged while under 
his control, or at least at his instigation. 

Mr. Jackson attempted to argue that the 
evidence of Ocedhur was not admissible, 
because he had been at one time e barged 
before the Magistrate a^ an accomplice, and 
had neither been acijuiited nor jjardoncil. 

Wc think ihai there is absoliiiel) nothing 
in the point, 'rhere is no law or principle 
which prevenlN a j»eison who has been sns 
peeled and charge<l with an offence, bui rlis- 
charged by the Magi.stiate tor want of 
evidence, being afterwards admittetl as a 
witness for the prosecution. ( Jreedhur would 
probably have rejected an ofler of paidon. 
for it would have ruined him. lie could 
not have been ac<iuiUcd, for ho was nevci 
committed for trial. 


'rhe iSlh March 1S67. 

Pi e St' lit : 

The llon'hle W, S, Selon-Karr and 
Shuinhhocniaih I’undit. 

Witnesses (Examination of Prosecutor’s) ~ 
Acquittal of prisoner. 

Queen verwus Sjeenalh M(X)kopadhia and 
others. 

Ref tr red under SW/i/n At I KXW if 

i86iy and Cirtular Order, dated 
July No. tH. 

A Mafpstrate cannot decide the tase of a prosecutor 
without examining his witnesses. If, upon such trial, 
he finds that the prosecutor has no right to bring a 
criminal charge, he should acquit the prisoner on that 

ground. 

Pundit, y. — Wk agree with the Sessions 
Judge in holding that the Magistrate should 
not have decided the case of the prosecutor 
without examining his witnesses. The order 
of the Magistrate must, therefore, be quashed, 
and he must re-try the case of the prosecutor. 


'Phe iSih March 1867, 

Pf eunt : 

The lion hic W. S. .'^cUjn-K.irr and 
Shuinhhoonaih Pundit. yudf*ts. 

Irregularity— Sentence against priaonera not 
present— Disputes about water-rights. 

Pi fere nee hv Mr. IP. Amalie. Sessions yudge 

of Pat tui. dated the jj^ih Fehi uaiy 

(^hiecn 7‘erMf.\ Ramnalh and others. 

A srntcncf of impiisonmcnt by tb<’ Magixtritc wa** 
qiiashcil as against tlioM pjisonrrs who were not prrttcnt, 
and had not bren hoard in thrii defend:. 

In dreiding a dispute as to a nght of wattM', the 
Maj;istrat»* must follow sliirtly the I'ourse jxiinted 
out by Chapter X\II. of the ('ode of (Mniinal Pro- 
c< dure. 

('o\f . rNoi'k Sec lion 4.^4 of ihc Crimi- 
nal Pioccdure ( otic* anil Circular Order No. 
iS, tlaieti 15th juh 1863, I have the honor 
to submit the records rif the Magistrate's 
procectlings in the case of Kamnath and 
oihers, convicted by Deputy Magistrate 
Svutl A/um Ooddeen Hossein Khnn, ('. S. 1 ., 
of the offence of being members of an 
unlawful assembly. 

A ch.irge vv;is ]>rcferred by Doolar 
Mahio against Dusrutli Mahto and others 
of rioting, the cause of the riot being a 
dispute alK)ut water-rights. On behalf of 
the accused, one of whi>m appeared in per- 
.son, and two by mooktear, it was pleaded 
that they had a right to the use of the water, 
which the prosecutor alleged that they were i 
unlawfully and forcibly appropriating. 
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Five of the persons summoned did not, 
as far as the record shows, put in an appear- 
ance» The Deputy Magistrate recorded the 
examination of one of the accused only, 
namely Dusruth, who was in personal 
attendance* After completing his enquiry, 
be came to the conclusion that no actual 
violence had been committed, but that the 
accused had no right to the use of the water 
as claimed by them. He does not state spe- 
cially of what offence he found the accused 
guilty; but it is clear from the terms of his 
decision that it was of being members of an 
unlawful assembly, he sentenced all the 
parties summoned io a fine of rupees to 
each, and in default of payment to a week s 
imprisonment. The three persons, who were 
present personally or by agent, paid the fine. 
The case has been brought before me under 
Section 434 of the Criminal JVocedure Code 
on two grounds : firstly, that the sentence, as 
against those not present and not put on 
their defence, is illegal ; and, secondly, that a 
finding as to the right of irrigation has 
been improperly recorded. 

On both grounds, 1 think, the pro- 
ceedings are open to objection. I called on 
the Deputy Magistrate to explain how he 
had sentenced persons unheard, if, as repre- 
sented by the petitioners, he had actually 
done so ; and why he had pa.ssed a sentence 
of imprisonment against those who were 
not personally present. As the fine had 
been paid up by the mooktears of the two 
persons represented by agent, this latter part 
of his order has become immaterial in the : 
particular case. In respect of the sentence : 
on persons wholly unrepresented, the De- 
puty Magistrate has submitted an explana- 1 
tion, which I hold to be insufficient. 1 have | 
no doubt that he believed that the parties 
were before him, but there is no evidence 
that they were so ; and it is clear that great 
laxity must prevail in his office when there 
Is no means of ascertaining from the office- 
records or the record of the case wdiether 
accused persons have attended in answer to 
a summons or not. I think it must be held 
that these persons have not attended, and 
that the sentence as against them is wholly 
Irregular. These ]>crsons are named Ram- 
aath, Dana, Rajaram, Pertab, and Munraj. 
1 propose that the sentence on these men 
ahoulci be quashed ; and tlie Deputy Magis- 
ivate directed to re^sununon them, and take 
th^r defence, and pass such legal order as 
may seem right in completing die case. In 
rei^ect of the two represcnled by agent. 
Ram Lall and Khooblali, although m nature 


of the defence is not recorded, I do not 
propose any interference. Chapter XV. of the 
Criminal Procedure Code does not absolute- 
ly require that the examination of thp 
accused should be recorded ; and it is evident 
that their defence was substantially that 
they had a right of user ; and that, as to 
them, there has been a fair and complete 
bearing, and not a legal order within the 
Magistrate’s competency. 

4. On the second objection taken, 1 
think that the petitioners are right in so far 
as that no proceedings were instituted under 
Chapter XXV. of the Procedure Code ; and 
as the finding is not that the accused acted 
in defence of a right or supposed right 
which was being invaded by the opposite 
party, but that they assembled in a large 
party to enforce a right, the offence of being 
members of an unlawful assembly is altoge- 
ther independent of the existence or non- 
existence of the right, the finding as to the 
right to use the water w*as unnecessary and 
irregular in form. I propose that this finding 
should be absolutely quashed, leaving it to 
the Magistrate to originate a proceeding 
under Chapter XXII. in due form, if he 
considers the same necessary. 

The Judgment of the High Court was 
passed as follows by — 

Selon-Karr, J . — We concur with the 
Sessions Judge. 

7 'he administration of the business of his 
Court seems to have been conducted by the 
Deputy Magistrate with much laxity. We 
cannot conclude that the five defendants, 
whose cases are referred to us, were really 
present in Court, and w'e set aside that part 
of the Deputy Magistrate’s order which 
refers to them. The Deputy Magistrate 
will .summon these parties again, and will 
take their defence and evidence if proffered. 
If the parlies desire it, they should be 
afforded an opjKirtunity of cross-examining 
the witnesses for the prosecution. When 
the trial has been properly held and com- 
pleted, the Deputy Magistrate will then 
pass such orders as may be proper. 

We also quash that pan cf the Court’s 
order which relates to the right of water. 
If the Court intends to decide this point, 
it must follow strictly Uie course iH>iiited 
out by Chapter XXII. oi the Code of Criminal 
Procedure. 

The order relating to three of the defend-^ 
ants, as noticed by the Sessions Judge, will 
stand good. 
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The 19th March 1867. 

Present ; 

The Hon’ble W. S. Selon Karr anil 
Shumbhoonath Pundit, Judges. 

Penal Code—Punbliment. 

Queen versus Hossein Ally. 

C ri mi nal J u ri sd ict ion . 

Case reiHSed under Stc/ittn yo f. ('vde 0/ 
Criminal Prihvdure. 

Where a prisoner, convicted of mwrttei a^ain^t the 
opinion of the Asst‘s,M>t s, was M*ntenicd to tranvporl;** 
lion for life, tlie High t'ourt teduced the sente nce to lo 
years' rigoious ifTmrK*)nincnf, rcinathing ou the severitv 
of the Penal 0>th* and on the ncrosity of admininter- 
ing it so as to make it apply to the ^ariiuis giadations 
and degrt*es of crime in tlu> countt y. 

Selon-Kat r. J, Tit is case has been called 
for by the Jutl^^e iu the Knglisli Depart- 
ment, and has been laid !>cfore us under 
Section 405 as a Court of Revision. 

The case has been very fully explaincil 
by the Sessions Juilge, and the whole of the 
facts are to be gathered from his judgment. 


cide not amounting to murder, or even for 
grievous hurl. The , evidence, to my 
thinking, would fairly bear out a conviction 
under the latter part of Section 304* 
that the “ act was done wdth the knowledge 
that ii is likely to cause death, but without 
any i mention to cause deaili,’' &c. 

In ihis view of ilie case* as a Court of 
Revision, we may, umler SecUon 405, satisfy 
ourselves as to the legality or the propriety 
of the sentence or order passed, and in this 
case 1 am not .s.uisrtcil on either j>olnt. I 
am of opinion that, iti tlie words of llic law 
(pioted (405V ** the sentence passed is too 
.severe.*’ 

Tlie Penal CVxle is unquestionably one 
of gieai .severity, and it sVioiild be adininia* 
tercil by us, so as to make it apply to the 
various gr.idaiions and degrees of crime in 
ibis country. I cannot class the crime of 
which this prisoner has been found guilty, 
though a grave one, in the category of those 
whicli arc the highest of crimes, and lo 
' which a puuishmem only short of death, 




prisoner of . many natives oiiual in severity to 

cnlpable homicide amounting to murder i mcled out. 

against the opinion of the Assessors, and has i j therefore, convict this prisoncrj 

sentenced him to transportation for life, j ynjer ti,(. latter part of Section 304, and 
giving gootl reasons for not passing a capital | would sentence liim to to years’ rigorous 
sentence. 


The main facts do not really admit ot any 
doubts. It is jjroved that, on a particular 
day, the prisoner, who for some lime had 
been silling in ihc verandah with ihe de- 
ceased, suddenly, and under the inlluence of 
an hallucination as to intrigues on the pri- 
soner's part with his female relatives, jumped 
up, and cut the deceased across the neck and 
on the arm with a weapon which the deceased 
W'as using at his work. 

The wound on the neck was certainly 
very severe. The weapon used was a da/f, 
evidently sharp and somewhat heavy. I'he 
provocation was nought : and that death 
ultimately ensued from the wound in the 
neck, there can be no doubt, alihougb it 
seems tolerably clear that tlie case of the 
deceased was mismanaged, and that with bet- 
ter treatment he might have lived. I ilo 
not, however, think that the Judge is right 
in saying that the second wound on the arm, 
a alight one, was evidence of an intention to 
cause the death of the deceased. No doubt, 
it ts possible fairly to argue that the Judge 
is strictly and legally right in convicting 
for the highest offence know^n to our law\ , 

But, bad I been presiding at this trial, and i without taking the evidence of the witnesses 
charging a Jury or Assessors, I should have ! for the prosecution who were named in the 
mdeh preferred charging for culpable homi- 1 petition of complaint. 


mipri.sonrnent. 

Pundit, J . 1 agree in this order. 

The 20th March 1867. 

Present : 

The iloii’bic F. 1 ). Kemp and F. A. Glover, 
Judges. 

Discharge of accused— Witnesses for the 
prosecttttoo. 

Reference from Hooghly under Section 434 ^ 
Alt XXC. of t86r, and Circular Order 
Xo, /tV, dated the 1 3th July 1863. 

Dinonath Gope versus Saroda Mookopadhia 
and others. 

A Ma{(istrate ouKht nut to cliHeharge mn sccuied 
willwfut faking the t‘vtd«rn<'ir of the for the 

prusvcculiun namrd in the petition of complaint. 

Kemp, J. 1'hk case is returned with 
directions that the witnesses for the prosfcu* 
lion be csamine<i, and the case disposed . of« 
The Joint Magistrate was wrong in discharg- 
ing the accused who were charged under Sec- 
tions 379 and 447 of the Indian Penal Code, 
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VII. The asth March 1867. 

Present : 

The Hon'ble F. B, Kemp and W. S. 

Seton-Karr, fudges. 

Salt (Confiscation and release of). 

Criminal Revisional Jurisdiction. 

Revised under Section 404, Code of Criminal 
Procedure, 

Queen versus Boidonath and others. 

By Section 18, Act VII. of 1864, salt, not being con- 
veyed by the route and to the place prescribed in the 
rowanna, becomes absolutely confiscated. 7 'he power 
of releasing any such salt is vested in the Board of 
Revenue under Section 39, and not in the Magistrate. 

Seton^Karry f. — 7 'his case only comes 
before us for an expression of our opinion 
as to the correctness of the law laid down 
by the Deputy Magistrate and the Sessions 
Judge in regard to the release of the salt. 
Our opinion is sought for as a guide for the 
future, and not with any reference to the 
release of the salt in this particular instance, 
which has become linal. 

We think the views of the Ses.sions Judge 
erroneous in law. By Section 18 of Act VII. 
of 1864, salt, not being conveyed by the route 
and to the place prescribed in the rowanna, 
becomes absolutely confiscated. 

The other Sections relied on by the 
Sessions Judge, especially Section 29, we 
think, refer to salt aetually contraband, i. c., 
unlicensed, and, as we read the Section, it 
does not apply to this ])articular kind of 
salt which was merely confiscated by reason 
of its wrong destination. 

In this view of the case, the power of 
release Is vested in the Board of Revenue 
by Section 39, and not in the Magis- 
trate. 

In future, then, salt seized under similar 
circumstances must be held, by the fact 
of seizure, to be confiscated, and the release 
ol any such salt would be a question for 
the Board of Revenue under Section 39. 

A copy of our ruling should go to the 
Sessions fudge of Chitugong, for communi- 
cation to his subordinate* 


The 25th March 1867. 

Present : 

The Hon’ble L. S. Jackson and F. A. 

Glover, Judges, 

Dacoity—Section 5x1 of Penal Code. 

Criminal Revisional Jurisdiction. 

Queen versus Koonee. 

Section 511 of the Penal Code does not apply in a 
case of dacoity. 

Where a prisoner was found guilty of an attempt at 
dacoity under that Section, and of causing grievous hurt 
in such attempt under Section 397, and a sentence of 3 
years* rigorous imprisonment was passed on him, the 
finding was amended by striking out ** Sections 397 
and 51 1,’’ and substituting ** Section 395.*’ 

Jackson, J , — This case has been called 
for by the Judge in the English Department, 
on account of the discrepancy between the 
finding of the Court of Session and the 
sentence passed. 

The Judge finds the prisoner guilty of an 
attempt at dacoity under Section 5 1 1 of the 
Indian Penal Code, and of causing grievous 
hurt in such attempt under Section 397, and 
passes a sentence of 3 years* rigorous im- 
prisonment. 

It is clear that, if the prisoner had been 
found guilty of committing dacoity and of 
causing grievous hurt at the time of com- 
mitting it, or of attempting to commit dacoity 
being armed with a deadly weapon, it would 
have been imperative, under Section 397 or 
Section 398, as the case might be, to pass a 
sentence of not less than 7 years' imprisonment. 
The latter finding would apparently have been 
borne out by the evidence ; but the Judge 
has not arrived at either of those two find- 
ings, and consequently the case does not fall 
within either of the two Sections ; but, under 
the terms of Section 391, Indian Penal Code, 
the case was one of dacoity, and Section 5x1 
does not apply. 

We, therefore, not disturbing the sentence 
of rigorous imprisonment for three years, 
direct that the finding be amended by strik- 
ing out the words Sections 397 and 51 x,** 
and substituting the words Action 395/’ 
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The 28th March 1867. 

Prtsent : 

The Hon’ble L. S. Jackson and F. A. | 
(ilovcr. Judges. 

E ar a m i n ation of accused-' Abetment— Section 
X14 of Penai Code. 

Queen versus Miisi^mut Niruni and 
Monirooddcen. 

Committed by the Magistrate, and tried hr 

the Sessions Judge of Backergunge. on a 

charge of murder. 

lieforc crlminatinj{ a man upon hi> own .statement 
under examination, »t is netessarv to sec that such state- 
ment has Keen deliJn'ralely made and rccordetl ; that, 
after beinii^ recorded, it has Keen sh«*vvn read to the 
accused ; and that the evamination has been attested t>y 
the signature Ki{ the Magistrate folKovinji^^a certiticate to 
be j^iven under his own hand. 

In order to Krin>» a prisoner within S«*ttion 114 of 
the Penal Code, it is necessary hi>l to make <*ut the 
circumstances which mnstitute alretmcnt, so that, 

** if absent,” he uoiild have Keen “ liable to he punished 
as an abettor,” and then to show that he was alst» pre- 
sent when the offence was committed. 

Jackson, J. -'I'his is a reference from ihe 
Court of Ses.sion lU Hackergunge for con- 
firmation of the scMitcncc ol dcaili jiassed 
U|>on Mussaniut Niruni and Monirooddcen 
for murder and abetment, the abettor lieing 
present when the inuriler was commiited. 

The murdered man was the husband of 
the female prisoner, who, it appears, had a 
criminal intrigue with Monirooddcen, and 
likewise with one Johirooddeen, who also 
was tried for abetment of the murder, but 
was acquitted. 

The fact of the intrigue between the 
wife and each of these two men is clearly 
proved. 

It is also proved that, on the evening of the 
murder after dusk, Niruni wa.s heard to call 
out, “ come quickly ; ’ and some of the neigh- 
bours going to the house found her standing 
by the body of her husband, who was lying 
dead with a wound in his neck, almost 
severing the head from the body, and mani- 
festly indicted with a bais (an axe or adze) 
which was found close at hand bloody ; a 
broken part of one of Niruni s lac bracelets 
was also found on the spot, and after a 
first dental she admitted to the neighbours 
that she had killed her husband, and .she 
afterwards stated that the bracelet had been 
broken in the act of striking the blow. 

Monirooddcen, it appears, is married to 
the sister of deceased, and used to live in 
ihe same dwelling. 

One of the witnesses (Budhim) states that, 
as he went on hearing Niruni\s out-cry 
towards the house of deceased* which is about 
100 y^ds from bis own,' he saw Monb 


rooddecn running aw*ay ; that, although It was Vol* Vlt 
dark, he knew him by his gait, and asked 
him where he was going, to which enquiry 
Monirooddcen answered “ home.'* 

The examination of Niruni and that of 
Monirooddcen before the Magistrate have 
been accepted as evidence by the Court of 
Session. 

The former states that her husband hav« 
ing come in after a walk, Monirooddcen and 
johirooddeen proposed to her to go with 
them for the pur|>ose of criminal intercourse ; 
that she declined ; anti that Monirooddcen 
})u( the axe in her hand, and on his persua* 
sion, she struck her husband one blow, and 
he fell to the ground. 

Of the latter, the Judge says, •* Momrood* 

“ deen also confessei! before the Magistrate to 
*‘ha\ing been present when the blow was 
“ struck, but ho denied giving Niruni the 
” .ixc, saying that Johirooddeen had done 
” so.*’ 

Now, the fact is that we find among the 
papers sent up by the Magistrate something 
which pur[)oris to be the examination of 
Monirootideen. I be (jucsiion put to him i8» 

” Do you wish to say anything V' Answer-- 
” 1 have an intrigue with the wife of Bulau 
“()n Johiroodtleen pulling the axe into 

the woman's hand, slie struck Bulai a 
” blow with the axe. I was behind the 
“house. I did not tell Johirooddeen to kill 
” (Bulai). ‘ 

Then follows a .signature in Bengalee 
purporting to be ibal of Monirooddcen, and 
an irregularly- sbajieil mark or figure in a 
different ink, which may be the rudiment of 
a signature by some Knglish Magistrate, and 
the joint Magisiraie’s seal. 'Fherc is a 
note 111 I'higlisb of the same examination, 
not signed, but apparently taken by the 
Joint Magistrate, which varies in some de- 
gree from the foregoing. 

By Section 366 of the Code of Criminal 
l^roccdure, it is enacted that — 

The examination of the accused person 
“ before the Magistrate shall be given in 
“ evidence at the trial. The attestation of the 
” Magistrate shall be sufficient primd facie 
“ proof of such examination, and such attesta- 
“lion shall be admitted without proof of 
“ the signature to it, unless the Court shall 
“ see reason to doubt its genuineness.** 

What “the examination al the accused 
person” and “ the attestation of the Magis- 
trate*’ are, may be seen by reference to | 
Section 205, which is veiy explicit on tho 
subject. It provides that the “ examina* 

“ tion of the accused, including every ques- 
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Vlt « tion put to him, and every answer given 
a”ii ‘’® recorded in full, 

^ shall be at liberty to explain or add to 
his answers ; and when the whole is made 
“confomable to what he declares is the 
« Jr. **amination should be attested bv 

^and that it was 
taken m his prtsence and in his hearing 
and contains accurately the whole of tlfp 
“statement made by the accuXLri^® 
and special dirObtio/s in thrcafoFrco;- 
fessing prisoner are given in the 203rd Sec- 

' We do not think it proper to admit as 
evidence against the accused an exaS ion 
which appears to have been reconkr^Uh 

forms pm 

P«Mnt cas!"'" in the 

obSJon’ “ technical 

SdL i? h!l’1 : that, after being 

wSd ’so ih^,?i, to the 

wotTs have he! that his 

it is nmner^ir.''?u™‘^‘'': ‘’^wn ; and 

proper that these important cimim 
stances shou d be atieste.i r, '.u ’ • ‘^'r<^am- 

to b^ g ven v” 

The® " ‘‘‘■‘"‘I- 

rb/ et ^ '"tf'retf provides that 

SvenirelM"®” be 

haw'rothfn.^ rejected, we 

• 1 T?.. f**'/**/ Monirooddeen, but 

Dersom wl^^ b®i one of two 

the wife o? ^^arincxion with 

Sfe AtSr)"'”**'''' his own 

who savs a!!*!® witness Rudai 

theVp^t*'*' 

thi^^idee^* obsewed that it appears from 

2ai he^and'TfV?*® ^“‘'hin 

spot at the 

h«tt»e of de^se*d** ** u ^"^hin. went to the 
JWrwi whiST^bf h®anng the outcry of 
Jtrt minute, “hout I or 

Bolal flKe d witness had heard 

JtoW (the deceased) exclaim •< O ma." This, 
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no doubt, would be on his receiving the 
blow (only one was struck). 

Therefore, if it be granted that this re- 
cognition of the prisoner running away on 
a dark night (it was apparently before the 
moon had risen) can be depended upon, for 
It IS not stated at what distance the witness 
saw the person whom he declared to be 
Monirooddeen, nor was his evidence closely 
sifted ori this point; it only results that 
Monirooddeen was seen running from the 
house nearly half an hour after the deceased 
had received his wound. 

Court of Session has not convicted 
this prisoner of the murder, but of abet- 
ment and being present at the commission 
ot the murder so as to make him liable 
(under Section 114, Indian Penal Code) to 
be deemed to have committed the murder. 

c fp f’ring the prisoner within 

this Section, it is necessary first to make 
out the circumstances which constitute abet- 
ment, so that, “ if absent,” he would have 
been liable to he punished as an abettor,” 
and then to sliow that he was also present 
when the offence was committed. 

Now we find no evidence of any fact or 
tacts which would amount to abetment of 
either kind. The only fact really in evi- 
dence against the prisoner would support a 
case of suspicion, not of the strongest kind 
against the prisoner Monirooddeen, that he 
had himself committed the murder, if we 
had not the admission of Xiruni herself that 
the deed was her own. 

The whole case for the prosecution appears 
to point to Monirooddeen as a principal offend- 
er and not a mere abettor, but he has not 
been convicted or even charged as such ; and 
whatever may be the inclination of our minds 
as a matter of private opinion, we cannot 
now direct the prisoner to be tried on that 
charge. 

It follows, we think, that the conviction 
in the case of Monirooddeen must be annnl- 
led. and that we must acquit him and order 
his discharge. 

As to Niruni. the examination is similarly 
informal and inadmissible ; but, against her 
there is other very sufficient evidence; her 
crime is of the very deepest dye, and ab- 
solutely without any circumstance of ex- 
ten nation. 

We are obliged to confirm the sentence 
w death passed in her case, and to order 
that tt be carried into effect. 

We think it unfortunate that the Court 
oi Se^ion should not have noticed the irre- 
gohiiitiea to which we • 'iv^rWl fn 
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He was therefore guilty of cheating by 
personation under Section 416, Penal Code, 
and it was unnecessary to bring in the 
Section (109) of abetment. The prisoner 
took an active j)art in the cheating. I see 
no reason to interfere with the Sessions 
Judge’s conviction and sentence, and dismiss 
the appeal. 


The 6th April 1867. 

Present : 

The Hon’ble F. B. Kemp and F. A. Cilover, 
Judges, 

Section aoz, Penal Code-'Disappearance of 
evidence. 

Criminal Revisional Jurisdiction. 

Queen versus Kamsoondcr Shootar. 

Section 301 of the P<?nal (*ocle refers to prisoners other 
than the actual criminals who, by their causing evidence 
to disappear, assist the principals to escape the conse- 
quences of their offences. Ilut the person wht» commits 
an offence, and afterwards conceals the evidence of it, 
cannot be punished on Iwth heads of the charge. 

Glover^ J, — ’Phis case was sent for by 
the Judge in the English Department, with 
a view to ascertaining whether the Sessions 
Judge’s conviction of the prisoner, Ram- 
soonder, on the second count was legal. 

The case pro\ed against the prisoner 
was that he had pushed one Dhamala, an 
elderly woman, and that she had fallen into 
a boat and died then and there, and that he 
had afterwards set tiie boat with the corpse 
aftoat down the river, and had so concealed 
the evidence of his offence. 

He w-as convicted by the Sessions Judge 
of hurt, and of concealing evidence of the 
commission of that offence under Section 
aoi, Penal Code. 

The conviction under Section aoi we 
hold tobe illegal. I'hai Section refers to pri- 
soners other than the actual criminals who, 
by their causing evidence to disappear, assist 
the principals to escape the consequences of 
Ihclr offences, liut the person who commits 
an offence, and aftenvards conceals the evi- 
dtuce of it, cannot be punished on both 
heads of the charge according to the terms 
of the Penal Code. 


So much of the Sessions Judge's order is, 
therefore, annulled, and the sentence of 
three months’ rigorous imprisonment award- 
ed on the second count remitted. 


The 6th April 1867. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
J udges. 

Jurisdiction — Section 509, Penal Code — Indecent 
gestures. 

Reference by Mr. W. H. Doyly ^ Officiating 

Magistrate of Bhaugulpore, dated the 2^th 

March 186^, 

Mussamut Kulree t^ersus Jhoonoo. 

Offences coming under Section 509 of the Penal Code 
are triable by the Magistrate of the District only. 

eVvv.- -C omplainant charges accused 
with having made indecent gestures to in- 
sult her modesty on her asking him for 
rent, 

I'he Lower Court sentenced accused 
under Section 509, Indian Penal Code, to a 
fine of 5 rupees. 

1 think the order of the Lower Court 
should be reversed, because it is illegal. 
The Assistant Magistrate who tried the case 
had no jurisdiction, offences under Section 
509 being only triable by a Magistrate of 
{he District or Officer exercising powers of 
a Magistrate of District. 

The Judgment of the High Court was 
delivered by- 

Glover, - Under the circumstances 
stated by the Officiating Magistrate, the 
Court annul the conviction of jhoonoo as 
having been passed without jurisdiction by 
the Assistant ^lagistrate. 

The offence which came under Section 
509 of the Indian Penal Code was triable 
by the Magistrate of the District only, and 
the Assistant Magistrate had no authority 
to entertain it. 

The fine, if paid, will be returned to 
Jhoonoo. 
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The 6th April 1867. 

Present: 

The Hon'ble F. U. Kemp and F. A. Glover, 
Judges. 

Ahetment— Excise Act, XXI. of 1856. 

Queen versus Kullimooddeen. 

Committed hv the Magistraif, and tried hv 
the Sessions Judge of j./-Pergunnahs, on 
a charge of illegal abetment of the illuit 
sale of liqour. 

The Excise Act, XXI. of 1S56, contains no provision 
for the punishment of abetment. 

Glover. J. -Wk think that the view taken 
by the Magistrate of the 24-lVrgunahs is 
correct. 

The prisoner Kullimooddeen has been 
convicted of the illegal abetment of the 
illicit sale of liqour to an Kuropean soldier, 
and has been sentenced to pay a fine of 50 
rupees, in default of payment to be imprisoned 
for three months in the C’ivil Jail. 'Fhe 
special law under which the pri.sonei has 
been convicted. Act XXI. of 1856, con- 
tains no provi.^ion for the punishment of 
abetment. 

The offence not being punishable under 
the Penal Code, it cannot be brought untler 
the provisions of Section 109 of that Code, 
for Section 40 enacts that an offence denotes 
a thing made punishable by the Co<le, and 
this definition has not been enlarged quoad 
this offence by .\ct IV. of 1867. 

We quash the conviction as illegal, and 
direct the refund of the fine, if paid, or the 
discharge of the prisoner, if it has not been 
paid, as the case may be. 

Wc would observ'e, for the information of 
the Sessions Judge, that, in punishing 
offences committed after die Penal Code 
came into operation, he is bound to ad- 
minister its provisions, and not those of 
former Regolations^ and that, in this in* 
stance, the case is governed by a special law 
which, as observed above, does not provide 
for the offence of abetment of any breach of 
it. 


The 6ih April 1867. VoL 

Present : 

l‘he llon'ble F. A, Glover, Judge, 

Accused persons (Mode of designatiiijg). 

Queen 7 >ersus Bidadhur Biswas and others. 

Committed by the Magisttate, and tried by 

the Sessions Judge (f Cuttack, on a 

iharge of dacoity. 

A Sesskumn sluuiUl tleikignatc a(VUK<*d |M!rHoni 

by name, and nut by numbei. 

I HAVK had ihc grcaicsi difficulty in com* 
ing to a proper understanding of this case 
in conseciuence of the arbitrary way in 
which the numhers attached to each prisoner 
in the Calendar have been changed, and of 
the plan adopie<l by the Sessions Judge of 
distinguishing each prisoner by his number, 
and not by his name. 

When there is no confusion of numbers, 
this ]»lan may do very well, though, in all 
ca.scs, 1 prefer the identilicalion of prisoners 
by their names ; but here the numbers in llic 
C’alendar do not correspond with the numbers 
in the judge s decision ; and, no names being 
given, it is with great difficulty that 1 have 
been able to reconcile the two. The evi- 
dence in this case has been taken under Sec- 
tion 369 of ilie ( ode of Criminal PrcKcdurc, 
all the witnesses, strange to .say, having died 
in the interval between committal and trial. 

'I'hc prisoners Nos. 2, 3, 4, and 7, of the 
Judge s decision, but Nos. 2, 3, 4, and 5 of 
the (Calendar, viz.. Bidiadhur, Sheekur, 
Ram, and Ootlhuh, have been identified by 
several witnesses, whose evidence has been 
corroborated by ilie finding of various aniclcs 
of stolen property in the prisoners' houses. 

The prisoner No. 2 w’a» identified by inde- 
pendent evidence, and he appears to have 
been the ringleader ; the other witnesses 
were appro\ers to whom a conditional par- 
don had been tendered. 

1 see no reason, on the whole, to distrust 
this evidence, which satisfied the Judge and 
the Assessors, and whtcli has not been rebut 
ted in any way. 

I, therefore, reject the appeal of these 
prisoners. Prisoners Nos. 8, 9, 10, 11, 11 ^ 

and 15 of the Calendar, corresponding with 
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Vlli and oi cheating by personation (Sections 415 
and 416) and of abetment of the same. 1 
think that, in the words of the law (Section 
416), they represented, or aided in represent- 
ing, that the girls were persons other than 
they really were, and the prisoners have 
really pleaded to all the facts necessary 
to constitute offences under Sections 4 1 5 and 
416. I do not think the immorality of 
their acts was that contemplated by Section 
373 * 


The Bth April 1867. 

Present: 

The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 

Evidence— Statement of prisoner overheard by 
Policeman. 

Criminal Jurisdiction. 

Referred, under Circular Order No. /y, 
dated the jyth June i86j, 

(^ueen versus Sageena and another. 

The evidence of a policeman who overheard a 
prisoner’s stal<‘ment made in another roon , and in 
ijj^norance of the pf»lireman’s vicinity, and uninfluenced 
by it, is not legally inadmissible. 

(ilover, y. We do not think that the 
Police Officer’s statement is inadmissible as 
evidence, alihough uniier the circumstances 
we should probably have attached little or 
no weight to it. 

The woman's statement was not a confes- 
sion made to a Police Officer under Section 
148, Code of Criminal Procedure, nor a 
confession made to others whilst in the 
custody of a Police CXficer, as provided for 
in Section 149 of the same C'otle. 

The policeman, overhearing the women’s 
conversation, appears to us to he in the 
position of an 01 dinary witness, and com- 
petent to depose to what he heard ; the 
women at the time being in another room, 
ignorant of the policeman’s vicinity, and 
uninfluenced by it. 

The 8ih April 1867. 

Present : 

'Phe Hon’ble ]. P. Norman, Judge. 

Kidnapping. 

Committed l>v the Magistrate, and tried hy 

the Sessions Judge of Shahahady on a 

ihargc of kidnapping a girt. 

(Jueen r ersus Isree Panday and others. 

Wherf a {yirl of 1 1 years of ajye was taken out of 
the evistotiy of her lawful <ju.>jdjan by the first prisoner 
and for sale in m.irriaj^e to another, and the 

second prisoner illej^ally concealed her, the conviction 
of the former was upheld under Section 363 of the 
Penal Ci>de only, and of the latter under i^tion 36S 
only, while the separate conviction of both under 
Section 3^(6 was quashed. 

The first prisoner has been convicted of 
kidnapping a girl, named Deodatea, a Raj- 
putni, aged u years, by taking her out of 
the custody of her lawful guardian, r/a., limr 
mother. 

The facts as proved by the clearest evi- 
dence are simply these : The prisoner is a 
Brahmin, whom the child knew well, as she 


In this view I w'OuW, under Section 426 
of the Criminal Procedure Code, substitute 
a conviction under Sections 415 and 416 
and 419 and under Section 109, for the sen- 
tences passed under Sections 373 and 
and, as a necessary consequence, reduce the 
sentences of prisoners Nos. i and 3 to three 
years* rigorous impri.sonment, which is 
the maximum that can be awarded under 
Section 419. The sentences of the others 
may stand, 

Kemp, J. — The facts of this case 
have been most correctly stated by mv 
learned colleague. It appears to me very 
clear that, on the evidence, the prisoners 
cannot be convicted under Section 373 of 
the Indian Penal Code. I'hc two girls, 
though bought, were not purchased with the 
** intent ” that they were to be employed or 
used for the purpose of prostitution, or for 
any unlawful and immoral purpose. The}' 
were bought on speculation, taken to a j 
foreign and distant district, palmed ofT as i 
women of a much higher caste than they 
really were, and married to two Rajpoots, after 
receiving the usual “ pon ” or l)onus. The 
two Rajjxiots, who married the two girls, on 
the faith that they were marrying women of 
their own caste and status, were fraudulent- 
ly and dishonestly induced by deception to 
do a thing (that is to say, to marry women 
of a caste wholly prohibited to them) which, 
but for the deception practised upon them 
by the prisoners, they w'ould have omitted 
to do. 

The act was one clearly likelv to cause 
damage to the reputation of the two Raj- 
poots, and comes under the description of 
cheating by personation, Sections 418 and 
41^-- see also the explanation of Section 415, 
** the dishonest concealment of a fact is 
a deception witlnn the meaning of this 
Section.^' 

The sentences proposed by Mr. Justice 
6elon*Karr have my entire concurraace. 



iU%] 


Criminal 


THK WgtXLY EIFOgTtl. 




if 


was In the constant habit of going to his ! 
house to see his wife. In June last he j 

asked the child to go with liim to pick his * 

mangoes. She went. He then told her < 
that, if she would go and see the tax/ia, he * 
would give her some rice and pice. She | 
refused. He took her by the hand, and led i 
her away to Jugdespore. to the hou.se of j 

Bissessur Tewarv (since dead). He said ; 

I have brought this giil for your son. He ; 
agreed to sell her for 2< rupees. Hisscssur j 
I>aid 5 rupees, and ajLtreetl to pay the i 
remainder in 15 or t(» days. The intention ! 
was to marr\ the giil to the son of IVi.NSfS- j 
sur. The girl remained two days at the ; 


The 1 5ih April 1 867, VH^ 

PrtHHf : 

The Hon ble W. S. Seton-Karr and W, 

Markby, Judges* 

Theft— Claim of right. 

Referred under Seetion 4;^^^ C(*de oj Cri^ 
minal Priwedure* and Circular Order 
No. tH* dated i *i/h Jt4ly rSOj, 

<d«cen 7rrsus Ram C hutn Singh. 

A person actinj? under a rlaiin ««t ri|{ht (however itt- 
founiU-d surh may br I is not ifutlty of theft by 

as-ortlnj; it. 


house of Jlisscssur. She s;u s that, as she | 
cried, Hissessur said he would cause her to 
be taken home, liissessm dtcii look her to 
the hou.se of tltc second })ri.soner, who is : 
said to be a relative ot Ihssessur. '1‘heie she 
remained a mouth. 'The second prisoner 
then took her to the house of a tVmale 
relative of his own, uheie she slaved c»r 
5 days, atid ihonce from one place to anothei, 
till she was found h\ the police in a house 
in Sherepore, in (iha/ecpoic, about the ^ih 
of September. 

'Fhe Judge says he convicts the first 
prisoner of an oflence under Sections 3O3 
and 366. As onl\ one offence has hi^eii com- 
mitted, the comic lion should have taken j 
place under one Section only. j 

There appears to me to have been evi- : 
dence to justify a conviction of the first j 
prisoner under ejiher .Section, I'he sen- ! 
lence is four years' imprisonment. 1 think ; 
that the conviction may stand as a convic- 
tion under Section 363, and be quashc<l so • 
far as it is a conviction under Section 366. \ 

1 have read the petition of apjieal, and | 
gone through the evidence as to the secon{| 
prisoner. For reasons .similar to iho.se ■ 
mentioned as to the other, the conviction j 
must stand as a conviction under Section j 
368. j 

The appeal is dismissed. i 


JAz/X/u, J. In this case it i.s c|uile clear 
that the Deputy Magistrate has taken a 
wrong view of the law. As.sunnng the ac- 
count ot the complainant and his witnesses 
to l>e correct, ami that the property In 
the 23 rnaunds of cotton had completely 
j>a.sst:il to tlie complainant, .so that he had a 
rurht to place it in his carl and remove it, 
still the* circutiiMances of the case conclu- 
si\el\ siiew that the defendant, in re-taking 
possc'.ssion of the cotton, did not intend to 
take it dishonestly within lh»t meaning of 
I Section 37H. He was clearly acting under 
a claim of riglit, anti, however ill-founded 
: that ( luim might be, still the defendant is 
not guilty of the crime of theft by asserting it. 

The conviction is, therefore, (]ua.Hhed, 
ami the fine, if paid, must be rcturiictl to the 
tlefcndam. 


'Fhe 15th Af>ril 1H67. 

Present : 

The Hon'ble W. S. Seton-Karr and W. 
Markby, Judges. 

Theft— Security. 

Re/cf red under Section 4^4^ Criminal Proce- 
dure Code, and Circular Order No. id, 
dated t sth July 

Queen versus Kunce Sonar. 

No security can be krgelly denuuided from perxofui 
convicted of theft. 


I Markby^ J. - We concur with the Judicial 
j Commissioner. Section 295, Code of Criminal 
« Procedure, does not apply to the case of prt- 
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Voi VII* goners who have been convicted and pnnished 
for theft, and who cannot, therefore, be said 
to be ** lurking within the Magistrate’s juris- 
diction.” Section 280, which does empower 
Magistrates to take penal recognizance after 
conviction from accused parties, refers to a 
totally different class of cases, i*. if., breaches 
of the peace. 

There is, therefore, no Section which 
authorizes the demand of security from per- 
sons convicted of the crime of which the per- 
sons, who arc the subject of reference, have 
been convicted. 


have encouraged it by shonting maro. " 
They came, therefore, under S^ection 149 
of the Penal Code, and, knowing that an 
offence was likely to be committed, they, 
as members of the illegal assembly, were 
in the same position as those members of 
it who struck the actual blows. 

I see no reason to interfere. The Ses- 
sions Judge has, I observe, very properly 
awarded a less measure of punishment to 
the prisoners Nos. 3, 4, 5, and 6 than to 
prisoners Nos. i and 2. 


The order for security is quashed. 


The 27th April 1867, 


The 1 8th April 1867. 

Present : 

The Ilon’ble F. A. Glover, yudge. 

Unlawful assembly. 

Queen versus Dmhmih Roy, No. 1, and 
others. 

Committed hv the Magistrate, and tried hv 
the Sessions yudge of Sarun, on a charge 
if being members of an unlaxvfut assembly 
in the prosecution of the common object 
for which grievous hurt was committed. 

Where person?! join an unlawful assembly for the pur- 
pose of committing an assault, and, instead of prevent- 
ing those armed from using their weapons, encourage 
them to do so, they arc in the same position as those 
members of the unlawful asMmbiy who struck the blows. 

The evidence in this case proves that 
all the prisoners were present at the attack 
made upon Ram Nehora Panday and 
Friteeoraj ; and, considering that all the pri- 
soners went together, were all armed, and 
all had the same reasons for disliking the 
new landholder’s servants. 1 think it may 
be fairly presumed that iheir common olqect 
In going was to assault those persons. That 
the prisoners Nos. 3 to 6, who do not appear 
to have taken any active part in the attack, 
arc less culpable than the prisoners Nos. i 
and 2, Is true; but they accompanied these 
l^aoncrs seeing that they were armed with 
awords, and, so far from attempting to prev’eiit 
the uae of these weapons, they appear to 


Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
fudges. 

Contempt— Absconded witness— Service of 
Summons. 

Miscellaneous Case. 

Queen versus Hurynath Chowdry. 

The prmdamation issuable under Section 159, Act 
VIII. of 1859, cannot be legally affixed to the maj cutrh- 
erry of a de'faulting witness. Before the provisions of 
that Section can come into plav, personal service of 
suminon.H must be attempted. In the absence of pro- 
cess of legal service, the Magistrate’s order t>f imprison- 
ment for contempt, umier Section 174 of the Penal 
Code and Section ir>s of the Code of Criminal Proce- 
dure, was quashed. 

Giover. y. Wk are of opinion that there 
w.as no legal service in this case ; and we 
think also that the (jiicsiion as to whether 
there had been or not a suflicient .service on 
the appellant was a (|uesl!on of law' which 
the Judge should have taken up and dis- 
posed of. 

1‘here is no proof whatever on the record 
that any attem])t was made to serve sum- 
monses personally as required by Sections 155 
and 1 56 of the Civil Procedure Code ; and, 
before the provisions of Section 159 of the 
same Code could come into play, personal 
service must have been attempted. 

Bui, even were it show n that an unsuccess- 
ful attempt had been made to carry out Sec- 
tions 155 and 156, it is clear to us that the 
proclamation issuable under Section 139 
could not have been legally affixed to the 
** mat " cotcherry of .a defaulting witness, a 
place used for making temporary collections 
of rent, and abandon^ as soon as the collec- 
tion season was over. 
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Tbe appellant’s hoase was in the District 
of Farreedpore, and there was no proof that 
he was, at the time of the issue of proclama- 
tion, residing at his mal cmcherry. 

We think, therefore, that, as there was no 
legal service on the appellant by the Civil 
Court, the charge made in accordance with 
the provisions of Section 168 of the Crimi- 
nal Procedure Code, and punishable under 
Section 174 of the Penal ('ode, could not be 
sustained, and that the Magistrate’s order, 
condemning the appellant to one month's 
imprisonment for contempt, should be 
quashed. 


The 27th April 1867, Vet 

Pnstni : 

The Hon hie F. B. Kemp and F. A. Glover, 
Judges, 

False Charge— False Evhleace. 

Committed by the Mitgisfrofe^ and tried hy 
the Sessions Judge of Purneah, on a charge 
of intentionatlv jiiving false et'idence* 

Gueen vetsus Abdool Azeez, 

The offence <»f makini; a faK*» c-harjfc, ami the offence 
of intentionail)' trivini; false rvidenee, are not cognate 
offences, «»r parts of thi* same <iffcncc, hut may l>e 
punt&hed jteparalefy. 


The 27th April 1867. 

Present : 

The Hon’ble I'. B. Kemp and F. A. Glover. 

Judges, 

N uisancea— Recognizances. 

Referred under Section A(t XXV ot 

s86i, and Ciriular Order Xo, t8, dated 
the I $th July 

Queen 7'ersus Mahomed Af/ul and another. 

A Magistrate ought not to diic('t a party to restore 
a road and canal to their former state, and to show 
cause why he should not enter into rec<»gnizance t<i 
keep the peace, without hearing such party. 

Kemp, J. -It docs not appear under what 
Section of the Code of Criminal Procedure 
the Magistrate proceeded in this case. He 
has left the district, and his successor noM* 
suggests that tlie order was passed under 
Section 63. If that be the case, the Ma- 
gistrate was doubtie.ss competent to enjoin 
any person not to repeat or continue a 
public nuisance ; and the cutting of a public 
road, and obstructing the channel of a 
navigable and public canal, arc acts which 
would come under the definition of public 
nuisances. The informality in the proceed- 
ings of the Magistrate consists in his having 
directed the opposite party to restore the 
road and canal in their former .state within 
24 hours, and to show cause why they should 
not enter into recognizances to keep the 
peace, without hearing that party, either in 
person, or hy duly constituted attorney. 

The papers arc, therefore, returned with 
directions to the Magistrate to proceed 
legally and in due form. 


Kemp, J, -Thk piisoncr has been con- 
victed under Sections 211 and 193 of the 
Indian Penal Code, and has been sentenced 
under both charges to six months' rigorous 
imprisonment on each charge. 

It is contended, first, that, under Section 
71, Penal Code, the piisoncr can only be 
convicted of one ofTence, and that the 
! punishment being cumulative, the sentence 
I must be inodilied. 'I he pleader has also 
addressed the Court, commenting uiK>n the 
i evidence as not suITu ient 10 establish the 
I guilt of the prisoner. 

I’he offence of making a false charge, 
and the ofleiice of iutenlionally giving 
false evidence in any stage of a judicial 
proceeding, art? not cognate offences, nor 
are they parts of one am! the same offence. 

The Section (juf>icd by the pleader doc* 
not apply, and the conviction is legal. The 
evidence is, in our opinion, sufficient for 
conviction, and the appeal is rejected. 


'J'he 2oih April 1867. 
Present : 


i riie Hon’ble W. S. Scion-Karr, Judge, 

! Adiilterj— Admistion. 

j Committed by the Magistrate, and tried hy 
j the Sessions Judge of Dacea, on a charge 
j of adultery. 

j (Jueen versus Kallychurn Potial. 

j Case of a prrwm roovirted of adultery <»n Iuh own 
I adrni?>Mon rotipled with the evidence. 

As the offence of which the prisoner ha* 
i l>ecn convicted is adulter)*, there would be 
I an appeal even on the facts and merit* of 
the case, which has been tried bv a Jury. 

1 It seems to trie that the defendant must 
j he convicted on his own admisaion coupled 
} with the evidence- He admitted to the 
1 Magistrate that he went off with Chundra 
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VIL Khoia, though ho says that she enticed him 
away ; and he then further admitted that 
they were more than a month together in 
various places. 

This admission, coupled with the evidence 
of the witnesses to the effect that the two 
lived together as man and wife, leads to the 
inevitable presumption that acts of adulter}^ 
must have been committed. It is true that 
the woman Chundra Khola does not say 
as much in the Sessions as she had said 
before the Magistrate ; but she admits going 
off with the prisoner ; and other witnesses 
prove cohabitation as man and wife under 
feigned names for a considerable period. 
The defence in the Sessions is a simple 
denial of the abduction. 

The case is aggravated by the relationship 
between the prisoner and the complainant. 
I shall not interfere. 

The appeal is rejected. 


The a^lh April 1867. 

Present : 

The llon*blc J* Norman and W. S. Selon- 
Karr, Judges. 

Sections 148, 149, and 3a4, Penal Code— 
Rioting— Unlawful assembly— Hurt, 

Miscellaneous Case. 

Queen versus C'allachand and others. 

The offence of ni>tin)f artned with deadly weapons and 
atabhinir a |><rrs<jin on whose premises the riot tahes 
place are distinct offences, and punishable as separate 
offences under Sections 148, 149, and 3^4 of the Penal 
Code, Section 149 l>ein{; reail as a {iruviso to Section 
148. 

Norman, J. -Wk are of opinion that the 
offence of rioting armed with deadly wea- 
pons, and slabbing a person on whose 
premises the riot takes place, are distinct 
offences, and punishable as separate offences 
under Sections 14B, 1411, and 334. 

The i49lh Section may, with reference to 
such a case as the present, be read as if it 
came by way of proviso after Section 148. 

There is i>o ground for 'mterference with 
tiMi semenee of the Magistrate. 


The 29th April 1867. 

Present : 

The Hon'ble W. S. Seton-Karr, Judge, 

Murder— Proof of motive or previous 
ill-will. 

Committed hv the Magistrate, and tried by 
the Sessions Judge of Dacca, on a charge 
of culpable homicide not amounting to 
murder. 

(,)ueen versus Jaichand Mundle and others. 

Proof of motive or previous ill*\vill is not necessary 
to sustain a conviction for murder in a case where a 
person is coolly and barbarously put to death. 

This is a peculiar case, because no motive 
is proved for the murder of Bishonath by 
the three prisoners, though one was just 
hinted at in the course of the trial. 

The Sessions Judge was quite right in 
telling the Jury that the case really turned 
on the cretht to be given to the evidence of 
the two witnesses, Hari and Bechoo. If 
tlie Jury believed that evidence. cou[)led 
with the evidence that the deceased wa.s last 
seen alive in the company of Ram Coomar, 
there was sullicienl to warrant a verdict of 
guilty. 

But 1 do not under.stand why the Sessions 
Judge told the Jury that the mere want or 
failure of proved ill-will at once disposed of 
the higher charge of murder, or why the 
Jury found on the le.sser charge, and acquit- 
ted of the heaviest offence known to the law. 
(Granting that no motive was proved, the 
murder was deliberately perpetrated by three 
men on one defenceless person, the murderers 
beating and strangling him, and then carry- 
ing away the body to a deep river, in which 
they carefully sunk it with a weight 
attached to it. 

The Ses.sions Judge should have told the 
Jury that, if they believed the evidence of 
the main witnesses, they should not hesitate 
to convict the prisoners of culpable homi- 
cide amounting to murder, for I do not see 
any circumstance to take it out of that 
category'. I should be sorry to say that, in 
ex'try case where a fellow-creature is bar- 
barously and coolly pul to death, murder 
could not be sustained, unless a motive or 
previous ill-will were proved. As it is, I 
have only lo reject the appeal. 
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The 30th April 1867* 

Preaeni : 

The Hon’ble C'. Hobhouse, yudgf, . 

Abetment— GrieTOtts Hurt. 

Committed hy the Deputy Commisuttner, 
and tried hy the yuduiat Commissioner 
of Assam, on a charge of af*ettin^^ the 
commission of volutitarily ijusinpi p^nev- 
ous hurt. 

Queen versus Dot^rgessur Surniah. 

Wherr A ordorcAl ft ami (' ti> sc'H' and to«nM\ take 
D in the cnntcmjdation uf a>» assault upon l>, and /> 
was so beaten and iMtuml as to ha\c* du-d in rorisc* 
oucnce— Hi* Ll) that ,d was jjrutity at U-asi »d abettinjij 
tne Commission of voluntatily tausin^ jjuevims huit. 

I\ this case the hicis wliieli appear on the 
record, so tar us thev atleci ilic appellant 
Doorgessur Snrniali, are these. 

The appellant is a namyhur 01 local au- 
thority in the village ot l^andao in the Dis- 
trict of Assam ; and, on the i^ih of Assin 
last, he directed two certain peisons, accu>ed 
and convicted with him, to .st i/.e aiul take a 
certain woman, since deceased, fJoonai, to 
the house of a certain other woman, appa- 
rently the zemindar of the village, to ans\\cr 
to a charge of l>cing with child, and, in so 
directing the above persons thus to seize and 
take Goonai, appellant was overheard 
to say that they would have to beat her, or 
otherwise she w'ould not confe.ss to her 
offence. 

According to appellant's directions, the two 
persons above mentioned did seize the 
woman Goonai, and did forcibly take her to 
the house of tlie zemindar, and there she 
was so beaten and tortured that she died. 

Whereupon appellant was charged, Jirst, 
with abetting the culpable lunnicide not 
amounting to murder of the woman 
Goonai, and. secondty. with abetting the 
voluntarily causing of grievous hurt 10 the 
said woman : and was. under the threction of 
the Judge (who charged the Jury, if they 
believed the evidence, to fmd appellant guilty 
of one or other of the above charges), found 
guilty of the second offence, and was sentenc- 
ed by the Judge to five years’ rigorou.s im- 
prisonment. 

These facts being so, pleader for appel- 
lant contends that the finding of the Jury 
and sentence of the Judge are based upon 
an error in law, inasmuch as his client 
never intended that a grievous hurt should 
voUmtarily be caused to the deceased woman, 
and that, therefore, he could not be said to 
have abetted such hurt. 


In this case, however, the law and the facts Vlf; 
are equally against appellant ; for tt is dear 
upon the facts that appellant ordered, 1, r,, 
in the words of the law instigated/* two 
other jicrsons to seize and forcibly lake the 
deceased in the coniemjilation of an assault 
upon her: and it is laid down distinctly In 
Kxplanation z, Section 107. Indian Penal 
Code, that “whocNer, prior to the commis- 
sion of an act. doc.s anything in order to 
facilitate the commission of that act, and 
thereby facilitates it, is >ai<i to aid the doing 
of it. '* 

Here, then, I fiiul that ap| reliant not only, 
piior to the commission of an act, did a 
thing uhich facilitated that act, and was, 
therefore, an abettor within the Statute, hut 
dial he even \nciiI further, and contemplated, 
to some extent at least, the commission of 
that very ollence by which the death of the 
•h'ceased wa.s cveimially biought about. 

Nut only, then, has appellant no ground of 
appeal, but ujKin the evidence 1 could have 
vMshed that the Judgt‘ had summed up 
more deei.sively, and that the Jury had 
found appellant guilty of the major offence 
with which he was charged, and that the 
sentence ol the Judge had been heavier. 


J'he 30lh April 1867, 

Present : 

The llon’blc C. P. Hobliouse, fud^e. 

Unlawful Assembly -Dacoity— Admission. 

Committed hy the Magistrate, and tried by 
the Sessions fudge of Midnapore^ on a 
charge of daeoity, or assembling for ifu 
pm p(ue of tomm it ting daioity. 

Q)ueen x'crsus Kendra Kamar and others. 

Car»c of an uulawful assembly, thetnembcfi of which 
were hek! of art offence under Section 40s of the 

Penal Cinic on tbeir own admriaston that they not only 
knew that the a-sueinbly wan an aaiembly for the pur- 
pose of committintf ebeoity, but alao that all the persona 
(tncludinfir themaelveft) conatituting the aaacmbly lived 
on the proceeds of dacoity, and had no other means of 
living. 
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The facts of this case, as proved in evi- 
dence on the record, are these : — 

The Police had received information that 
a gang of dacoits, of whom one of the lead- 
ers was said to be the prisoner Kendra, 
was assembled in temporary huts in a certain 
jungle for the purpose of committing da- 
coity : and that, in the neighbourhood of this 
jungle, several dacoities had been com- 
mitted — so many, indeed, that the villagers 
were in terror of the place. Thereupon the 
Police set informers to obtain information, 
and these informers had proceeded so far as to 
have ascertained and informed the Police of 
the whereabouts of the supposed gang. 

Meantime, a dacoily was committed in the 
house of the prosecutor, and at the time of 
that dacoity he, and at least one other person, 
identified the man Kendra as amongst the 
dacoits, and this identification seems to be 
placed beyond a doul)t by the fact that these 
two had known Kendra well before ; that 
they had plenty of time and opportunity for 
recognizing him on this occasion ; that they 
were under no fear nor consequent confusion 
of mind ; and that they at once mentioned to 
others the fact of the recognition. 

Immediately after the dacoity, cettain of 
the witnesses followed on the traces of the 
dacoits which w'ould seem to have been 
suthciently plain, marked the dacoits down in 
tlic huts of the jungle above referred to, and 
gave immediate information to the Police. 

The Police at once came down in force, 
surrounded the temporary settlement of huts, 
arrested all the prisoners, and searched the 
huts, and found in them a quantity of pro- 
perty, some capable of easy identification, i 
and all identified as the property of the 
prosecutor stolen at the dacoily. 

Out of this occurrence arose the charge 
of dacoity against Kendra, and of assem- 
bling for the purpose of committing dacoity, 
Against him and against the other pH- > 
ttoners. j 

The cases against the prisoners Kendra, | 
Koka, Bhaima, and Sreemutty Josadali, ad- 
mit of no doubt. Kendra was identified at 
tile dacoity, and in his house was found pro- 
perty stolen thereat ; and the others distinct- 
ly admitted that they formed a part of a 
number, more than five, of persons assembled 
to commit dacoity. 

The admissions of these prisoners w'ould 
not, of course, be evidence against any per- 
Mins other than themselves; but there is 
ample independent evidence to shew that the 


assembly In the jungle was an assembly 
of persons for the purpose of committing 
dacoity. 

If then these persons so assembled were 
assembled for the purpose of committing 
dacoity, it would follow that others assem- 
bled with them were, when it was shewn 
that they were aware of the purpose of the 
assembly, assembled for that purpose. 

Now, in this particular case, all the pri- 
soners admit, and these admissions are 
evidence against them, that they not only 
knew that the assembly was an assembly for 
the purpose of committing dacoity, but also 
that all the persons, including themselves, 
constituting the assembly, lived on the pro- 
ceeds of dacoity, and had no other means of 
living. 

Reading, therefore, Section 402 with Sec- 
tion 142 of the Indian Penal Code together, 
I concur with the Judge below that the 
prisoners were guilty of an offence within, the 
meaning of Section 402 ; and, as I think that 
the respective sentences are appropriate, I 
dismiss the appeal. 


The 4th May 1867. 

Present : 

'Fhe ilon’ble F. A. Glover, Judge * 

Kidnapping. 

Queen versus Mussamut Oozeerun. 

Committed by the Magistrate, and tried bv 
the Sessions Judge of PatnUy on a charge 
of kidnapping. 

An enticing away of a child playing on a public road 
is kidnapping from lawful guardianship. 

There is no ground of appeal in this 
case. The Jury were directed to find on 
the evidence whether the prisoner enticed 
away the child from lawful guardianship, and 
they found that she did. 

There was evidence in the record to 
sopfiort this finding, and the Jury chose to 
believe it ; the question was one of fact. 

On the question of law, the Sessions 
J udge's explanation, that a child playing about 
on a public road is still under the lawful 
guardianship of Its parent or relative HVing 
close by, as the case may be, was quite cor- 
rect 

The appeal is dismissed. 
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The 6th May 1 867. 

Preseni : 

The Hon’blc W. S. Seton-Karr and A, (i. 

Macpheison, yudgrs. 

Section aaSi Penal Co 4 c--PttbUc Senranta— 
CooTict Warders. 

Referred Jurisdiction. 

Queen versus Kallachand Moitrec. 

Convict warders are “public scivants** within the 
meaning of Section of the Penal Code. 

Seion-Karr, J, -Wf think that the order 
of the Sessions fudge was wrong, and that 
convict wardeis” are “public servants'* 
within the meaning of Section 223 of the 
Penal Code. Whatever may have been their 
}X>.sition formerly, there is no question that 
under the new- Jail Rules (403*A) the\ are 
empowered to keep |K;rsons in coiifinemeul. 
and they are none the less so empowered J' 
because they arc themselves in confinement. 
That being so, ihev fall under the definition 
of public servants to be found in Section 2 1 , 
Clause 7, of the Penal Code 

.\s the effect of the Judge s order has 
been to acquit the prisonei. \\e do not 
reverse that order, but merely intimate our 
opinion that it was wrong. 


The 6lh May 1867. 

Present : 

The Hon’ble W. S. Seton-Karr, Judge, 

Secthw 94, ReffiatratiiKi Act,*XX. of 1866— 
of false persottaUoo. 

Committed by the Magistrate, and tried b% the 
Visions Judge 0/ Dana, on a charge 0/ 
making a false statement in a proceeding 
under Act XX. of fS66, and false persona- 
lion. 


< jueen versus Soleemooddeen and others* 


Thfee persons, who put op a fourth to personate one 
whoee authority was required to completea ^oveyance 
of immovcal^ property, were held g^y under beetion 
^ pf the Regiitfmtioo fit, XX. of i<66. 


This is an appeal against a conviction of 
three persons under Sections 91 and 93 of the 
Xeglstration Act, XX. of i860. 


The conviction has taken place by a Juij, fH 
and the appeal is therefore limiUHi to a 
point of law. The pleader for the appel* 
lanis lays stress mainly on the wording of 
Section 93, and urges that none of the prU 
soners can be correctly said to have ** falsely 
personated another." Tlie evidence dis* 
closes that some one was put up before an 
Ameen, who was acting under the law In 
question, to personate one Nussuninnlssa, 
whose authority was required to complete 
a certain conveyance of some immoveable 
pro|>eity. and that the three prisoners were the 
persons who got up the false personation. 
Strictly and technically speaking, then, the 
prisoners would not be guilty under Section 
93, as they ilid not falsely personate any one 
themselves. Hut they would, all of them, 
he guilty under Section 94, which provides 
a peiialt) of imprisonment for seven years for 
abetment of an> offcnce.s under this Act and 
within the meaning of the Indian Penal 
('ode. 

There can be no doubt that, from the 
indictment, the prisoners knew that they 
would have to meet a charge of getting up 
some one else to personate Nussurunnlssa, 
and that they consequently have had every 
opjKjrtuniiy of pleading to, and of meeting 
and rebutting, all the fads requisite to con- 
stitute an offence punishable under Section 
94 - 

In this state of things, Section 426 of the 
Criminal Procedure Code will come In ; and, 
as the accused have not been sentenced to a 
larger amount of punishment than might 
have been awarded under Section 94, and as 
they have not been prejudiced by the mere 
technical error that has occurred, there is 
no reason to interfere or to order a new 
trial. Under Section 21, Criminal Proce- 
dure C ode, trials under any local or special 
law would be conducted under the Criminal 
Procedure Code. 

The offence is one deliberately perpetrated, 
and it requires a severe sentence. 

The appeals arc rejected. 


• Erratum in Qriginal Edition, 
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V«kVlt* The*6th May 1867. 

Present : 

The Hon’ble W. S, Seton-Karr, yudge. 

Waciac war wWi friend^ Power— Pardon— 
Mitigvtioii of ponithineot 

Committed by the Assistant Commissioner, 
and tried by the Deputy Commissioner of 
Cachar, on a charge of waging war against 
the Raja of Moneepore, an Asiatu power 
in alliance with the Queen, 

Queen versus Sajowpa. 

Application for pardon or mitigation of punishment 
for a political offence (/*. g., (or wa^in^f war ag^ainst a 
power in alliance with the yuecn) should l>c made to 
the Executive Government. 

The petitioner has pleaded guilty to the 
offence of waging war against a power in 
alliance with the Queen (Section 125, Penal 
Code). 

Nothing is stated in the petition of appeal, 
and the appellant has had a fair trial. If, for 
a political offence, he desires pardon or miti- 
gation of punishment, he should apply to the 
Executive Government which, in such a case, 1 
can best say whether his offence has been 
too severely punished, and whether political 
considerations will admit of the exercise of 
the prerogative of mercy vested in lire re- 
presentative of the Queen. 

I decline to interfere, there being no 
ground on which, as a judicial tribunal, 1 
could properly interfere in such a case. 

Appeal rejected* 


The 7th May 1867. 

Present : 

The Hon’bleF. A.GlovcrandC.P. Hobhouse, 

Judges, 

Murder. 

Criminal Referred Jurisdiction. 

(^ueen versus Bishendharee Kahar. 

Curious case of murder where a father sacrific^ his 
son, because wealth had not accompanied its birth, and 
afterwards cut his own throat as a protest ag’ainst nis 
deity’s injustice. 

Glovtr. 7.— This is a very peculiar case 
of murder. Bishendharee, the prisoner, was 
found on the morning of the 17th Januaiy' 
last sitting at the mouth of a cavern which 
contained a locally celebrated shrine of 
Mahadeb, with his throat partially cut. 

Information of his having been seen there 
was conveyed to the chowkeedar of Buckhora 
(witness No. i) the evening before, by two 
I travelling pilgrims, who had passed by the 
place, had seen the man silting wounded in 
the manner described, and had been told by 
him that he had sacrificed his son to 
Mahadeb within the cavern. These men 
were wandering pilgrims, and their where- 
abouts has not been traced ; but, acting on 
their information, the chowkeedar proceeded 
at once to the nearest Police-station. He 
arrived there some time after midnight, and 
the next morning, accompanied by a head 
constable, policemen, and three other persons 
whom the party appear to have fallen in 
with on the road, started for the shrine. 
They reached the place, a wild uninhabited 
spot, in the midst of a dense jungle, about 
9 A.M., and found the prisoner Bishendharee 
still sitting there. He was badly wounded 
in the throat, and spoke with difficulty, so 
much so that the constable suggested that, 
if he could write, it would be better if he 
made his statement in that w^ay. The 
prisoner complied, and wTOtc in Hindee a 
paper marked A in the record, in w^bich, 
amongst other things, he declared that he 
had sacrificed his son to the god, and that 
the body was in the shrine. A bloody knife 
was lying close by Bishendharee, which be was 
unwilling to give up to the Police, and whidi 
ev^tualTy had to be forced from him. The 
prisoner also endcax’ourcd to prevent ^ 
constable from searching the cavern, alleging 
that, if he did so, the l^nefit of his sacrifice 
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wcmid be lost, and tbat^ if left aIoiie» his son 
would come to life again in three days. 

The Police lighted torches, and proceeded I 
inside the cavern, leaving Bishendharee in 
custody outs.de. I he shrine was situated low- 
down in the mountain more than i ,000 yards 1 
from the entrance, and on a stone which j 
jutted out from beneath the figure of the > 
god was found the prisoner’s little son, a j 
boy of some 5 years, with his throat cut. and ■ 
quite dead. I 

The above facts are clearly proved by | 
independent testimony, as well as bv the i 
depositions of the Police. 

At the entrance to the cavern were |K)$(cd 
up two papers in Htndec, provcii to be in ! 
the plaintiff's hand>writing, containing wild ,• 
rambling complaints against his god. and ' 
statements to the same effect generally as ' 
those written in the paper A ; in one of i 
them he desired that his wife might be in- 
formed of what had happened. 

The contents of the paper are to the 
following effect : “ I, Bishendharee. made i 
a vow, no one beat me. I sacrificed my 
“ own life voluntarily ; my son will come to ; 
“ life on Tuesday ; my son is on the Mahadeo. | 
“ If you take him down, it will be a sin to 1 
“ you. I made a vow, in case a son should , 
** be born to me, to sacrifice <.Jange.s water, , 
and do pooja. A son was born, but no | 
** wealth came ; for /his reason 1 sacrificed , 
“ my son Ram Topsain. I cut my son’.** 

“ throat with this knife, and then my own. 
Vou go and tell this to your master, the , 
Magistrate. If he does not believe your . 
** statement, to save yourselves, shew him , 
“ this. If you remove me, 1 shall not j 
survive. I sacrificed him on Wednesday, 
“four days ago- dt was past noon.” The 
child’s body and the prisoner were taken into 
Sasseram, where the latter was some time 
under m^ical treatment in Hospital. 

On being brought before the Magistrate, 
he dented having written the paper marked 
A, and repudiated its contents. He asserted 
that, whilst at the cavern, he had been set 
upon during his sleep by five men, m., Gon- 
esham Geer, the malik of his village, Neamut, 
Sirdar, and two others, that these men mur- 
dered his child, and very nearly succeeded 
in murdering him also by cutting his throat. [ 

He called no witnesses to support this! 
defence ; but he conducted his case with ' 
considerable acuteness, and cross-examined 
the prosecution-witnesses shrewdly and well, 
without, however, being able to elicit any- 


thing lavmble to his plea that the persons 
abox-e named were at enmity with him, and 
had attacked him out of revenge. 

The native doctor of Sasseram, howevtw, 
did depose that the wound on the prisoner’s 
throat was not, in hts opinion, self-inflicted* 

He gave reasons for so thinking, the chief 
of which were that the cut was too untlortn 
in depth, and too even, and that the blade 
of the knife, which was only 3 inches long, 
could not have made a cut of 4 inches long. 

The Civil Surgeon of Arrah, who saw the 
prisoner afterwards when the wound was 
nearly healed, W'a.s not able to give a positive 
opinion, but considered tliat the appearance 
of the man’s throat was not inconsistent 
with the hypothesis of attempted suicide. 

Now, we see no reason whatever to doubt 
the credibility of the witnesses who saw the 
paper A written by the prisoner, and to 
much of the de]>osiiion of the head consta- 
ble a.s relates to the discovery of the child's 
body in consequence of the information 
supplied by the prisoner in that document 
is admissible evidence, and both together 
prove that Bishendharee confessed to having 
sacrificed hts child to Mahadeo. 

'rifls evidence is corroborated by inde- 
pemlent proof that the paper A is in the 
prisoner’s hand-writing, and that the knife 
which was found on the chowkhut of the 
cavern covered with bloo<l belon{^ to him. 

We consider it proved that Bishendharee 
killed his child. 

The question remains whether there is 
any reason why he should not he convicted 
of the murder in conse<|uence of his being 
at the time incapable of discerning between 
right and wrong, or of knowing that what be 
did was contrary to law. 

Now, not only does the prisoner himself 
strongly deny the fact of nis ever having 
been insane, but all the evidence pointa the 
same way. The witnesses, men of his own 
village, and in two cases connected with him 
by family-ties, say indeed that he was a con- 
firmed drunkard, and, when in liquor, behaved 
himself outrageously, but not one, not even 
the prisoner’s wife, asserts that he wat 
ever out of hts mind. 

llie prisoner’s conduct at the lime of hit 
discovery by the police is inoonsistent with 
the Idea of insanity. He had sacrificed his 
son (be said) because wealth had not accom- 
panied its birth, and had cut his own throat ^ 
as a protest against his deity’s injustice, and 
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be advised the police to make the zflih clear 
to the Magistrate, and to save themselves 
from any possible blame by shewing him 
what had been written. 

In short, although there may have been some 


years* and 3 years* rigorous imprisonment, 
appear to me disproportionate to the offence, 
and, taking the recommendation of the As- 
sessors into consideration, would reduce them 
to 3 years in case of Pipree, and to one year 


degree of religious enthusiasm or even hallu- | in the case of Bishoo. The imprisonment 
cination, there is nothing to show that Bishen in both cases to be rigorous. 


killed his child whilst in a state of mind 
that incapacitated him from knowing right 
ffoni wrong. It seems to os rather that he 
did expect to receive some worldly benefit 
from the sacrifice of his son, and that wealth 
Would come to him, and his dead child be 
restored to life again together. 

A reason (though not a strong one) for sup- 
posing Bishen insane might have been found 
in the meaningless atrocity of the act, had 
not the prisoner's own explanation of his 
conduct solved the difliculty, and shewn that 
there ivas a meaning in his proceedings. 

We convict the prisoner of the murder ; 


Seton-Karr, J.— \ regret that I am un- 
able to concur in the propriety of reducing 
the punishment of these two prisoners. I 
cannot take on myself what 1 call a serious 
responsibility in direct opposition to the 
reasons given by the Judge for not acting 
on the recommendation of the As.sessors to 
mercy, which reasons 1 consider to be good 
and sound, and to be justified by the whole 
case. 

It is clear that the two women were very 
liule affected by the death of the chowki- 
dar, who was the husband of one of them. 
They were quite ready to obstruct and para- 


hut, taking all the circumstances into con- i lyse justice on condition of receiving ^ 
sideration, think that the ends of justice will | reward. In spite of their suspicions 
be suflicicnlly met by a .sentence of irans- | against the Naib Ram Gobind Sandial as the 


portation for life. 


I instigator of the murder, they were both of 
I them ready to ask for icx) Rs. and a beegah 
I of lakheraj land as the price of their silence, 
j 1 'hc Judge says that the prisoners by 
j their demeanor in Court “ show that they 
I “ know perfectly well what they are about, 
I “ an.l that they could not have been per- 
suaded into acting as they have done, un- 


The 7th May 1867. 

Present : 

The Hon'ble F. B. Kemp, W. S. Selon- 
Karr, and F. A. Glover, Judges, 

Peijury. 

Queen versus Bishoo Bewa and Pipree Bewa. * ** most ready to adopt 

^ ^ , . . , , “ the course indicated to them ; they acted 

Commttted by the Magistrate, and tned /q* j u e^^er from motives of cupidity or per- 

th€ Semens JuJge of hajshahye, on « i .. verse and criminal indifference, and must 
iharge of false evidence. | consequences of their conduct.” 

Case of perjury by females in which the majority of J am always ready to listen to recom- 
the Court re(u5c<f to reduce the punishment. | mendations for mercy, or to lessen the 

(jliwer, /. 1 HE guilt of both these i punishment for false evidence, unhappily so 

pri^ners appears to me fully established. 1 common in our Courts, when the same is 

and the only question for consideration is delivered partly from helplessness or ignO- 
sentence. ranee, or from no very bad and corrupt mo- 

Tlic Assessors recommended the prisoners | tive, but merely from sheer indifference to 

to mercy on tlie ground that they were j truth. But here the perjury was clearly 

women, and had just suffered a severe domes- deliberate, and was committed from very bad 
tic loss, » . » , . corrupt motives. 

I do not think that their behaviour ! 1 would allow both the sentences to stand. 


throughout these proceedings shows them 
to have been much affected by the death of 
Ali, but on the other ground, that the 
prisoners arc ignorant wromen easily inti- 
midated or led by the village authorities, I 
think it but fair to treat them somewhat 
more leniently than the generalitv of male 
Offimders. 

• i do not forget their conduct in endea- 
vouring to make the roost of the Naib's 
Still the sentences passed, 5 


1 think the Judge in this case is much more 
to be trusted than the Assessors. 

The case must go to a third Judge. 

Kemp. J , — I concur with Mr. Justice 
Seton-Karr. There is, in my opinion, no- 
thing in the case of these prisoners making 
them fit objects for mitlg^lon of punish- 
ment. They seem to me to have acted 
throughout the matter vrith utter Indiffer- 
ence to their domestic bereavement and wfffi 
corrupt motives. 
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The 7th May 1867. 

Present : 

The Hon’ble F. B. Kemp and F. A, Glover, 
Judges, 

Ciilpitlilt Homictde not amoimtinr to murder— 
Unlawful AMembiy— Riot. 


The Deonee are e(|uat!y to blamt^ Vlti 
though they were. $tmply from inequality in 
. number, worsted iu the fight, llicy were 
wrong in the first instance in damming up the 
water -course by sliow of force, and in oppos* 

I ing the Aone party, instead of retreating 
! and seeking the protection of the law. 

The appeals are rejected. 


Queen r^ersus Mana Sing and others. 


Commiiied by the Magistrate, and tried by 
the Sessions Judge of Gya, on a charge ' 
0/ being members of an unhmful assent- : 
bly in prosecution of the common object of 
which death 7vas the result. 


The 5th May 1867. 
Present : 


In a case of riot in which a man was killed, the 
whole of the mcml>ci‘s of the unlawful assembly, as ' 
well the victorious as the wor.sted, were held e<(uaily ' 
gfuilty of culpable homicide not amountinj; to murder. 

Kemp, J . — In this appeal there are two 
parties before this c:ourt --the villagers of 
Aone on one side, and those of Deonee on 
the other; and the cause of the dispute was 
the right of user in a water-course -a fruitful 
cause of affrays In the Behar district. It 
is clear that the Deonee villagers erected a 
dam, and thereby obstructed the free passage 
of the water from the river Jumna. 

It is said for the Aone party that, ignorant 
of the fact of the Deonee villagers being 
collected at the bund, they went for the 
purpose of removing the obstruction and 
restoring the natural flow* of ilie water, but 
this hypothesis is entirely inconsistent with 
their acts as well as the evidence. The large 
number of the party, said to be one hundred, 
the being armed with heavy .sticks and 
gorassas, a description of batile-axe of a 
deadly character, shews that they went an- 
ticipating a fight, and w'ith' the intention, by 
means of criminal force, to enforce a supjios- 
cd right at all risks. There wa.s time to 
have had recourse to the protection of the 
public authorities ; indeed, if they had not 
gone. to ti» disputed bund, there would have 
been no riot at all. 

A man has been killed in ihi.s riot, struck 
down by a blow on the head. The offence is 
culpable homicide not amounting 10 murder : 
and as the <^nce was committed in carry- 
ing out the common and unlawful object 
of the meeting, the whole of the members of 
diat tinlawfol assemblage are liable. Taking 
this view of the case, we confirm the con- 
viction and sentence passed by the Sessions 
Judge, and reject the appeal. 


rbe llon blc L. S. Jackson and \V. Markbv, 
Judges. 

Duty of Judge (in weighing Evidence). 

I Committed by the Magistrate, and tfied by 
the Sessions Judge of ffest Putuhium, on a 
i charge of dacoity. 

Queen versus Kalu Mai and others. 

A Judge cannot pro|Mrrly weigh evidence, who lUarts 
with an B**<%umptton of the general bad character of the 
priHoner«!. 

Markby, J. Is this case nine prisoners 
have been convicted of dacoity, and have 
appealed to this Court. 

riie evidence consists entirely of Uial 
of the witncsse.H to the i<lenlificaiion, no 
j property having been found in the posscs- 
I .sioii ol any of the prisr^ncr.s. 

, The prosecutor identifies the prisoners 
’ Kalu Mai, (iody Mai, and Boro Nundo 
i Mai, whom he knew before. Me says he 
; rccogniJte.s the other prisoners as having 
been present at the dacoity, but did not 
; know them before. 

• Witness No. 2 identifies all the prison- 
1 ers, and says he knew them all before. 

VVitnes.s No. $ identifies all the prisemers, 
j and says he knew them all before. 

I Witness No. 4 identifies Kalu Mai, 
; Chundu Mai, and Cheedam Roy, and says he 
' knew them before. 

There can be no doubt that there is here (i f 
i true) ample evidence against all the accused; 
i and if, after having been duly weighed, It 
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Vat Vir. has been credited by the Sessions Judge | 
and the Assessors, the conviction ought to * 
be afTirmed. I 

But I observe that, throughout, the i^it- 
nesses seem most improperly to have given ; 
evidence of the general bad character of , 

the prisoners, and that the Sessions Judge ; ^ j j 

commences his observations on the case by l CommttUd by Magtsirate, and tried by 


The 1 8th May 1867. 
Present : 

The Hon’ble F. B. Kemp, Judge. 


Evidence— Kidnapping~>Sale of girl for pur- 
poses of prostitution. 


remarking that “ this is a case of dacoity 


the Sessions Judge of East Burdwan, on 
a charge 0/ disposing of a minor girl for 
the purpose of prostitution^ 

Queen versus Doorga Doss and others. 

The evidence of a kidnapped jfirl, if thoroughly credU 


‘ committed by professionals^ of whom a | 

“ father and his two sons besides other | 
relations are at length brought to justice, j 
“ The father has been punished before. | 

“But the notoriously bad character of\.. . , „ ... ... . , r. - . 

.. , j ,, r J. ‘ - i:'- ble, IS legally .suflfirient for a conviction for kidnapping. 

each and all of the prisoners may be i 'J'here is nothing illegal in passing separate sentences 
“ estimated from the fact that Doorga ('burn j for kidnapping and for selling for purpo.ses of prostitu* 
“ refused to liave their houses searched, as j bon. 

“ such notorious robbers would never keep j These prisoners have been tried by Jury* 
“ stolen property in their houses.” | The charge to the Jury is a proper one. 

It is true that the Sessions Judge {>rocced.s 1 They were properly told that the evidence of 
afterwards to consider the evidence, and { the principal witness, the girl who was 
slates generally that he is satisfied with the ; kidnapped, if thoroughly credible, was legally 
identification. But to recognize persons at j suflicient for conviction ; but at the same 
night by torch-light and in the confusion of time, they' w^ere cautioned to receive it after 


a struggle, as the witnesses in this case 
professed to do, though by no means impossi- 
ble, is not easy, and the evidence, therefore, 
ought to have been very carefully weighed 
and sifted. I do not think that a Ses.sions 
Judge can possibly perform this part of his 


mature consideration and scrutiny. I see no 
reason for interfering, and confirm the 
conviction and sentence, rejecting the ap* 
peals. 

With respect to the appeal of Nobin 
Bagdee, 1 have to observe that there is no- 


duty in a satisfactory manner, who starts thing illegal in passing separate sentences 
with an assumption of the general had | for the offence of kidnapping and for the 
character of the prisoners. Such a consi- | offence of selling for the purposes of pros- 
deraiion was wholly irrelevant to the issue j titution, which are separate and distinct 
which the Ses.sions Judge had to try in this | offences. It does not follow that, because 
case, and, so far from relying on this evi- j a p)erson entices away a minor under the 
dence as he appears to have done, he ought ' age of 16 years out of the keeping of her 
never to have received it, or, if by inadver- ; lawful guardian, it is necessarily with the 
tence he received it, he ought to have made I intention of selling her for the purposes of 
every effort to shut out the effect of it from | prostitution, 
his mind when weighing the evidence given j 
to prove the participation of the prisoner.s 
in this particular crime. 

For these reasons, 1 am not satisfied with 
the verdict, and think it ought to be reversed, 
and that the pri.soners ought to be put 
again upon their trial. 

I also think that the Police Officer who 
conducted the enquiry ought to have been 
called, and that he did cniirely wrong in 
refraining at the instance of the prosecutor 
from searching the prisoners’ hou.*ies. I 


The 20ih May 1867. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Jurisdiction — Peijury — Land Oisputea. 

Criminal Revisional Jurisdiction. 
Queen versus Buloram and another* 


A Magistrate Has no iurisdiction to try, but must 
commit to the Sessions, a case of perjury committed be- 
.i. ” » ■ i. . . 1 lore him in the course of a proceeding taken under 

consider the explanation of this omission ! Section 318 of the Code of Criminal Priedure. 

to ^ highly unsatisfactory. ; are of opinion that the 

Jackson. J , — I concur in reversing this | Magistrate acted without jurisdiction in 
cotiviction, and ordering a new trial, which 1 this case, and that his order should be 
should be before new Assessors. 1 quashed. 
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The question turns u|K)n the meaning of 
the words “iudicial proceeding;*’ and there 
can, we think, be no doubt that proceedings 
taken under Section 318 of the Cotie of 
Criminal Procedure are “ judicial j>roceed- 
ings’* in the sense of Section 1^3 of the 
Penal Code, even though they may possibly 
not terminate in a judgment. 

Now, this Section leaves the officer who 
holds such “ judicial proceedings no ap- 
parent option. 'I'he \u>rds arc shall he 
punished with imprisonmeiu. ‘ A:c.. and the 
Schedule to the Code of Criminal [Procedure, 
which refers to it, makes the Court of Session 
the only Court that can pass sentence, and a 
Magistrate can do no more than hold the 
preliminary enquiry. 

Section 18 1 of the Penal Code, under 
which the Magistrate has acted in this case, 
appears to us to refer to matters which do 
not come under the definition of judicial 
proceedings ; anil, although the wording of the 
Section is apparently large enough to atlinit 
false statements of every descnpiion. its 
action is restricted as regards those made 
under certain circumstances hv the siuceed- 
ing Section 11^3. Were it not .so. the Magi.s- 
Irate of a District acting uinier Section 181 
might try all cases ot perjury hiniseli 
instead of committing them, as he is no 
doubt bound to do, to the .Sessions. 

It appears to u>, therefore, that, as tiic 
appellants gave false evidence in the stage 
of a judicial proceeding, the provisions of 
Section 193 must, of nccessiu, i*e applied to 
the case, and that the Magistrate ha<l no 
jurisdiction. His orders are ijuashed, and lie 
is directed, if he sec fit, to commit the 
offending parties to the Sessions C ourt. 


The ioih Ma\ 1867. 

PrtsetJi : 

The HotPble F. h. Kemp, \V. S. helon-Karr, 
and C. P. liobhouse, 

M isdirection — Perjury. 

CommitUd hy the Ma^ntraie Furreed- 
pore^ and tried hy the Sessions Judge 
0/ Daira, on a rharge 0/ false evident * . 
Queen versus Rammoni Sein and another. 

Wliere O deposed that he and R were 4 days in com- 
pany at Af, and the Judge charged the Jury that, if they 
found that A* was nf>t in company w'ith O during those 
4 days at Jl/, but was at S, it did not matter where O 
was, becauM it wats clear that he could not have l»ren in 
company with ft at M, and must therefore have {iriven 
false evidence when he said that be wan during thofws 
4 days in such company at JV—Hecd by the majority 
of the Court (Seton-Karr, J., dissenting) Chat there had 
been no misdirection. 


Seion-Karr^ J, —lx this case I have read VSal 
all the evidence againsc the two prisoners 
who have been convicted of giving false 
evidence. 

Against Rammoni Sein (he conviction 
appear.-* to me gocHl. The Jury had to 
choose between two storie.s i one was a long 
story which he himself .set up to the effect 
that he went to Mymensingh about the 
enil of Hysakh. .stayed there two or three 
days, ami came hack to Dacca. He stated, 
also, that he had p.iid a visit to Noakhally, 
hut this ^^as at the lieginning of Hysakh. 

The other was a .story supported by 
witnesses wli<i had full reason to know* 
wluit they were lalktng about, to the effect 
that Rammoni was, during all Joislo and up 
lo Asarh. at \oakhall\, and that, therefore, 
he could not have been, at the end of 
Hy.sakh, at Myrnensingh. Seeing that 
Myinensingh and Noakhally, as far as the Dis- 
trict of Dacca is concerned, are at the two 
opposite poles, and that the cvitlence to 
both versions was so precise and distinct as 
to be incapable of reconciliation, ihe Jurj'. 
it seems u> nu‘, were rightly ilirecled, and 
were left to credit wlncbcvei version they 
prefcrrctl. It is a natural and legitimate 
consequence of their opinion on the evi- 
dence that Rammoni had sworn falsely and 
delilicraiclv to his presence at Myrnensingh, 

1 Dacca, and Jaydehpore in the end of 
Bys.tkh and on the 3rd and jnd of Joislo. 

Hut wifh reganl lo the other prisoner, 
f ihhoy. the case .seemM difTerent. 

It is not said hy any one that he went to 
Noakhally with Rammoni. It is said for the 
prosecution that he was not at MymeriKtngh 
^or four da) s at the end of Hysakh. Hut it is 
not bhev n where he was during those days. 

The Judge was, it appears to me, wrong 
in telling the jury that, though the evidence 
for the prosecution, that Ohhoy was not at 
Myrnensingh on those dale.s but at home, 
was not ver) |>ositive, yet. “ if you find it 
“ proved that Rammoni was not at Soodaram 
“(Noakhally! at the time the two prisoners 
“ slatcil they were here and in each other's 
“ company, the defect of the evidence as to 
“ where f'lhhoy actually was i.s immaterial.'* 

f)bhoy ought not to be convicted of false 
evidence for simply saying that he was at 
Myrnensingh, because it is clearly proved 
that his companion was at Soodaram, the 
sudder station of Noakhally. I cannot think 
that Ids case ought in fairness lo be treated 
as if it was so entirely bound up in, and 
connected with, the case of his fcllow-pri- 
’ soner, though (Jbhoy did certainly say in a 
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/#i, yU, general way that be was in the company 
of Rammoni, I'he. evidence to convict him 
ihouldy moreover, leave no reasonable doubt 
that he was not, and could not have been, at 
Mymensingh at the time when he says he 
was; and that he wilfully and knowingly 
made a false statement in saying that he was 
there. Now, Obhoy merely said as regards 
the Mymensingh visit : “ We arrived in 
Mymensingh in five or six days ; we were 
four days in Mymensingh. I went to Gopal 
Doctor as Umcdwar*' &c. Now Gopal Doc- 
tor, witness No. 2, certainly says, “the pri- 
soners Rammoni and Obhoy Chunder never 
went to my residence at Mymensingh. I never 
saw them there/’ This does not amount 
to more than one oath against another, and 
it is quite possible that the prisoner Obhoy 
may have gone to fropal’s house at Mymen- 
singh without having seen him. Another 
witness for the prosecution, Juggobondho 
Sein, states that ( )bhoy Sein was at home part 
of those two months (Joisio and Assar), 
and sometimes from home. This is not incon- 
sistent with a visit to Mymensingh, I'he Jury 
should have been charged on this prisoner s 
case quite differently from the case as against 
Rammoni Sein. I hold that he has been 
prejudiced by a misdirection from the Judge, 
and that there is substantially nothing but 
the oath of Gopal against him, while nothing 
was put to this witness in cross-examination 
to ascertain if Obhoy might not have gone 
to Mymensingh without the witness be- 
coming aware of the fact. Tlje other evi- 
dence for the pro.scculion cither ha.s no bearing 
on the guilt of this prisoner, or is somewhat 
favorable to him. Witness No. 6, Mohima 
Chunder Baroi, docs say that the two pri- 
soners never went to his house at Dace# 
at the end of Bysakh or beginning of 
Joisto ; but the prisoner Obhoy is not charg- 
ed with falsehood for saying the contrary. 

On the whole, I think, the misdirection 
and the want of sufficient legal evidence 
are enough to entitle this prisoner to a new 
trial, if not to his immediate acquittal. Tx*t 
the case go to a second Judge. 

flohhouse, y , — 1 regret that I cannot 
concur wiih my learned colleague in the 
opinion that the prisoner Obhoy Chunder 
Sein was prejudiced by the summing up of 
the Judge in the Court below, and that his 
condemnation and sentence are therefore 
Ul^ah 

The charges against this prisoner w'ere 
two: m., that he gave false evidence when 
he deposed, /n/, that he and one Rammoni | 
were four da) s at Mymensingh, and that he 


went to Gopal Doctor’s house ; ^d, secqn^ly* 
that, on his return on the and of Jfeyt, be 
saw one Nundo Koomar in one 
house. 

When, therefore, on the first part of the 
first charge, the Judge below charged the 
Jury to the effect that, if they found that the 
above Rammoni w^as not in company with 
the prisoner Obhoy during the above four 
days at Mymensingh, but was at Soodaram» 
another place, then it did not matter where 
Obhoy was, because it w'ould be clear |hat 
he could not have been in company with 
Rammoni at Mymensingh, and must, there- 
fore, have given false evidence when he said 
that he was, during those four days, in such 
company at Mymensingh. I think that the 
Judge charged the Jury properly. 

The statement of Obhoy w'as that, during 
four certain days, he was in company with 
Rammoni at a certain place in Mymensingh. 
I'he Jury were charged to find, and did find, 
that Obhoy was not, and could not have been, 
in company with Rammoni during those four 
days at that place — Mymensingh ; because, as 
a matter of fact, Rammoni was during those 
four days at Soodeeram, miles away ; and it 
followed on this finding that Obhoy was 
guilty of a false statement. 

I think, therefore, that there is no error of 
law within the reading of Section 408, 
Code of Criminal Procedure, on which to 
found any interference with this finding of 
the Court below. 

'Phe case must go before a third Judge. 

Kemp, y . — On referring to the petition 
of appeal, I do not find that any complaint 
is made that the prisoner Obhoy Churn has 
been in any way prejudiced by a misdirec- 
tion to the Jury. I entirely concur with 
Mr. Justice llobhouse, and for the reasons 
stated by him. 

The aoth May 1867. 

Present : 

The Hon’ble L. S. Jackson and C. P. 

Hobhouse, yudges. 

Culpable homicide not amounting to Murdion 

Committed by the Magisit ate, mi tried by 

the Sessions yudge of Ifes/ Burdwan, 

on a charge of murder, 

Queen versus Rajoo Ghose and others. 

\Vhere a person snatches up a lo^ ol heavy wood and 
strilees aoower with it on a vital part with so much force 
and viodktiii'eocss aii to cause that other person’s death 
almost on the s{x>t, the act must be held to have been 
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The offence that Heeroo, on the evidence 
and in truth, committed was that of thump- 
ing and kicking Cheedam ; and it is clear that 
he had no intention to go further, for he 
actually had a “sfir’ log in his hand, and 
he did not use it, but resorted rather to the 
milder assault. And so, also, with the pri- 
soner Neeroo : he instigated the others to 
assault, but he took no other part in it, and 
never even attempted to use the weapon he 
had .snatched up. 

I would, therefore, reduce the «^entences on 
these men also to one year’s rigorous impri- 
sonment. 

I'he offence of Rajoo is more heinous, for 
it was he who, with the former (jnarr<d 
and present passion in his mitid, struck the 
fatal blow. 1 would theredon- sentence this 
prisoner to live yciits' rigorous iiupiison- 
ment . 

yacksnti, J I concur in mitigating 
the sentence passed to rigorous impri- 
sonment for one year in the case of all liie 
prisoners exccfit Kajof), and three years in 
ids case. 

Uohhouisf, y, I concur that the sentence 
in mitigation on Rajoo should he three years. 


The 2 7lh May iSh^. 

Presett/ : 

I'he Ilon'ble l'\ 11. Kcin[) and I\ A. (ihner, 

Evidence-Charge of Judge. 

Commilt€ii hv thi£ and frtal hv 

//;<* Sfssivfis yudgt' of Paina, vn a 
of murder. 

(^)uccn versus Bhekoo Sing and others. 

Part' statements of prisoners .lie not admissible in, and 
oujjfht nt»t to t*i! alluded to by the Judj'tr as, evidem e. 
Norisrvldenee taken Wfore tbe Ma}«;istfal«’, unless r<»n- 
tradictoi y cd the evidence of the same witnesses as given 
before the Sessions Court, evidence in the ti ial.or proper 
to be put to the jury, 

Glover, y. -The evidence in this case 
was very fully laid before the Jury, and no 
point law is raised in the apjveal which 
would justify our interfering with the 
finding. 


There is one part, however, of the Sessions 
Judge’s charge which we must notice, al- 
though, from the prisoner's not having been 
' prejudiced by it, the error is of no direct 
' consc(}uencc so far as this ap])eal is con- 
cerned. 

Speaking of the prisoners Nos. 83 to 90, 
I the Judge says: ‘'They may be taken as 
i “ witnesses for each e ther ; and the question 
“ is whether you will accept their stor)^ or 
“ that of the prosecution, and for that pur- 
i “ pose you must compare them both, point 
“ by point.” 

I I’his, we observe, is not a correct view of 
i the law, and there could be no comparison 
drawn between sworn deposition.s of wit- 
i ne.sscs on the one hand, and bare statements 
of prisoners on the other -statements which 
; they had the nio.st direct interest in making, 

! and which, if credited, would have the effect 
I of absolving the makers from the offence 
I charged against them. 

j Such statements were altogether inadmis- 
I sible ; they were no evidence at all, and the 
j Judge ought not to have alluded to them as 
' evidence. 

Tiiere arc c iicumstances where any one 
of a number of prisoners jointly iudiclcd 
. can be called as a witness either for or 
! against his confederale^ : but in this case none 
, of the piisoneis were calletl as witnesses 
j un behalf of any of their hjlows wide VI. 
i Weekly Reporter 91 i. 

; We remark, futiher, that tlic Sessions 
j Jiulge laid some stiess on the e\idence taken 
; before the M.igistralo : this c\idence, unle.ss 
' it was contradictorv of the e\idence of the 
: same witnesses as given before the Sessions 
\ Court, was not evidence in the trial, and 
' should not have been put to the Jury. 

' Hut as these eiT()i> in direction were in 
' favor of the piiboners, as we obs-ci ved before, 

: they form no groiinil of appeal. 

The appeals of all the prisoners are 
j rejected. 
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J'he 27th M.V.- 1S67. 

Present : 

The Hon ble \V. S. Seloii-Karr, 

Criminal Breach of Trust — Responsibility of 
Najcir. 

Cottifitiiied bv the kIh! trial h\' 

the Sessions y tut ge i-f iVudie^t, **rt ./ t h^tr 
0/ criminal breach of trust. 

Queen rrn//.: Ali. 

A .Vazir tho Ina.! of an i'np.Mfnnt jiastni. te. an, I 
must he resjvma'iltle lof tin- tuifli of uhat herep.o"«..r 
admits. Ho cannot ho rrr.itt.-d to avt.-.tl rt 
Iity hy ui-o^int: that h'a tnoiu;.rh a-vt-vt*! j.hn. 

'I'his is a c:is<' in which a \.i/ir Ikis been 
convicted of four dilTcient instances of crimi- 
nal breach of irusi, an-l ].\ a |tir>. 

The prisoner has piu in uoticn :'jotmtl.s 
of appeal, some of whivii <in the lace ot 
them are manitesib uira'nal)le : Imt he has 
been heard iulb in h:s pleader. iUbot* 
Chundcr .Madluib fdios,'. \xho his iii-ed on 
the Court all that was in his powet as to 
misdirection on the pan of the lnth.'e. 
especially in regard to charpas isj and 2nd. 
which were taken and lonsidcn- l toeethrr ' 
at the Sessions. 

The expressions laid stie'‘S on ii'.tilv 
amount to vctv linie and concern tne tcceipi 
said to have been i;ncn la the .icMn^; Na/n. 
and the Indices insmnaium 01 e\prc‘ssion 
that the leceipl niav ha\e been i^ivvn .Oo r 
the tasc had been lirou|.dH a-ainsi lijc X.i/n 
But it is not necessais to ilvsell at anv 
length nn this poijn. ( )n < har^es 3 and 4 li;e 
pleader can say hut liuh- ; an.t* m Uuth. 
there is nothing that could he said ni them 
to make out crioi ot law, or sucii ndsdiicc- 
tion that justice had thereby miscairiifd. 

In these insiaTuc^. the luisont r. being ilj*- 
Xazir of the Kooshtca Cfui!, ud mined mat 
he had reported that ccindn Ulonie^ icid 
been paid in. I he cases on winch he so 
reported w'cre struck off. being appareniiy 
cases of rcco\c!y oi money in f'xetuiion. 
and the Xazir cannot mnv he peiimtted lo 
avoid bis rospon.sib’diiv hv urging that his 
mohurrir deceived him. and that he iiad been 
led to report that the money had been k*- 
ccived through faith in hi.s mohunir or from 
inadvertence. An ofheer .such as a Xa/ir ; 
is the head of an important dej>arlnK-ni, and 1 
he must be responsible for the truth of what , 
he reports or admits, and there is other; 
clear evidence in addition, in the case. ' 

I have come to the conclusion that there 
was no failure of legal and sufficient evi- 1 
dcnce, and no ca.se of misdirection, such as ? 
would call for a new trial. | 

The appeal is rejected. • 


rhe 18th May 1867. 

Present : 

I'hc Hoti ldc J. V. Xorman, \V. S, Seton* 
K.ur. and t'. W Ilobhouse, yudges. 
Receiving property stolen at a dacoity. 

Qncen TYisia jogeshur Ikigdce and other.s*. 

j h\ iht d^(x\!^i\tratr, and trifti bv 

! //.v \/\w-a/s yudgt' rf ifo ghty, on a charge 

of dainty. 

J III ! {,> •-u'.taii) . .,t',virti,nn vhiiKm Virtu»n i:; 

; Tl>r I*. T> ill 'tHlr <>1 ir< rMr..- ^.nij»ritv st^*U ii .it A ii*ir<»lty. 

' it n» I V In fin'vr tl»** nrtsuixM ktunv nr had 

' le.i'-oii t<' Ih lu'v<‘ iti.u had h<’* M (uitimtUcd, *>t 

: ttuil thr pfi ti,<in whotn lu- ;nquiud tl»r puiptnty 

\\l » '• ll u'MI* 

^ Xi'i/nan.y. I nwi^ rcai! tin* petition of 
I apfw.il. the d.ih ciion to tlu* Jui\, the verdict. 

’ and sfiilcnce. riuie is no ground for ijurs- 
tioning till- jiropik’iv ol the i onviciion or 
’ '’CiUctui'. <‘\c<*]it as to two of ihi* prisotn't.*!, 

, Ihnoo .Manjrt* and S.idoy Mitia. 

As to l>tn(»o .Manjee, it is proved that, 
tri //;,>/ Kit f I %* a/ta fht t ornmissK>n of the 
dai oily, hi’ was seen lo conceal a gold 
paiiihnor. pul of thr piopertv taken ftom 
liic housi- ol the piosei utor, in the ashes. 

i'he Sessions Judei’, Mi. Pigou. (old the 
fiiiv that, il thev liciuvcd th»' evidence, it 
was p!o\r<l ih.il. \i‘iv shoril) alter lire 
daioitv, lh«’ jdjNoner liail pos.se.ssion of the 
p.uu imoi stolen in the dacoily ; that he 
reluM’d to '^ay how la* *201 il, and iherelotc 
the ii’gal presumption was that he joined in 
the d.u raty and stiile if, and ih:il the jury 
w'oii'-d be jusiilii’d in convicting of the 
davoiiv. It ihi V dislieheved the wiinc».ses, 
liiev wituld acijuil liiin. 

idle Jm> foumi him guilty of retaining 
:^toun pr'»p<^tv, the po.'Session of which he 
. ki.e'A to have been ir. inferred by the coin- 
, ini*'Sion of dai o»i v. 

Xml the Sessions Judge sentenced him 
to vcven > ears' impiisonment. 

It appears to me dial the Judge left the 
(|uestion quite properly t<i the jury, so far as 
regards the evidence on the charge of 
; daeoilv. 

d hc posscs.sion of s’.f>U n properly immedi- 
ately after lb'* e. jinniis- ion af such an offence 
by a pe!.''*ii v.iio does not ajrpcai to he a 
receiver, 01 vdjcre theie is no reason to sup- 
{Kise that the property has been obtained 
from a third person, may fairly l(?ad to the 
inference that he who has profiled hy the 
crime was the person or one of the persons 
who cornni!iie<i it. 

But I think that there wan no evidence 
to warrant the verdict of the jury. If the 
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prisoner was not himself one of the dacoits, ! 
but a mere receiver, there is no legal infer- 
ence and, in fact, in the inajoriiy of instan- 
ces, there is no probability that the receiver 
would be informed of the ciime by the ptr 
son from whom he might purchase or accjuiie 
stolen property. 

A receiver of stolen pro})eny would, in 
ordinary cases, ask no (juestions. I think 
a person cannot be convictcil under Section 
412 of receiving jiropeily the ]>ossession 
whereof he knows, or has reason to believe, 
to have been transferred by the commission 
of dacoity, unless there is some posiiiw evi- 
dence that he knew, or had reason to believe, 
that dacoity had been committed, 01 that 
the persons from wliom he aopiired the 
property were dacoits. 

1 think, as there is no evidence sullKienl 
in law to support the (.(jnviction, that 
conviction cannot stand. In fact, the* e\i- 
dcnce against the ])ris()iier as a reieixer was 
such as to warrant his conviciion undet 
Section 41 1, but not under Section 412. 

As regards the prisotiei .‘^(uloy, the Judge 
says: “If >ou believe iht* esidfiui* ot 
Poran and Kali (Uuirn (as to the piop-iiv 
in the nuil-inul), you will convict the piisonei 
of retaining stolen profieilv, the pos^e'‘''iol^ 
whereof he knew’ to ha\e lieen leiaiiud b\ 
dacoits, for it is his business to ktiow wlieie it 
came from ; and, as he does not d.o •'O. the legal 
presumption is that he knew ii was su (-h* 
tained." lie adds : “ I think the thnee f>l 
dacoity cannot be pioved ujurn the mt i< 
presumption of having ihi’ piopeii\, becaiisi* 
it is not pioved that ho h.id it :\'fY unme- 
diatel} after the dacoih. and it n, not pnueii 
when the property was tonml in his iHaise. ” 

'riie Jury convicted tiiis piiMmci also 
under Sextion 412. !\1\ c>l)seivadons on tin* 

case of Denoo ajijdy to this ^.isc a!sn. I 
wouhl (piash the comic lion as to these two 
pnsoneis. and, under Soeiion 42O. would 
substitute a conviction for leceiMug stolen 
jwoperly, the prisonci knowing or having 
reason to believe tbc same to ha\e been 
stolen. And I wouKI senteiKe tlu* two pri- 
soners to three ^eal^’ rigcaou'^ impn on- 
ment. 

Sitofi-Karr, jf. 1 tlriik. aliei liK)kiiig at 
the evidence on the lecord, which 1 .<ent tor, 
that there was evidenee sidheicnl to go 10 a 
Jury as to the retention of the propeiiv bv 
the {>ris<>neis with the knowleilge iliat the 
saine iuul been actually acc|uired by dacoiu. 

I he dauniy. and the almost immediate 
apprehension of some of the dacoi:.'' with 
bundles coiuaiiving some of the |»ropeii\. 


must have become widely knowm and dis- 
cussed in the neighbourhood ; and though 
1 admit the general force of Mr. Justice 
Norman s remarks, yet 1 think, in this parti- 
cular case, dial there was no failure of legal 
evidence from which the Jury might justly 
liflieve or lawfully infer that the two prisoners, 
wliose sentences he would reduce, took the 
properly, n'4 meiely knowing it liad been 
stolon, but knowing that it had been obtain- 
ed liy dacoity. 

J would let the sentences stand as lliey 
aie. 

JioihdiiSi . y. -'riiis ca.sc has been sub- 
milled to mo as to a thud jniige on the occa- 
sion of a diflereiice of opinion lieiween my 
learned colicagues. ]\Ie.s.^i>. Ju^liccs Norman 
and Scion- Kan, as to the dc'gree of guilt 
attaching i«> two ceitaiu pnsoneI^, rvc., Denoo 
Maniee ami Sodoy Mitia. 

It is touiid iluu a dac"iiy look place in 
the house c-f the piosvcutor on liie night of 
the tph November last at a village called 
Kuriapookm, and that a paiichnor and a 
piece of imil-mul (.loth respectively jirovcd 
to have becoi siohoi at that dacoi*.} were, on 
llie Mill aiid 15.111 Novembei respectively, 
found concealed in the hoiisos of the said 
prisom•!^. 

'The (jnestum is. wheihei 01 not these )»n- 
soneis or eiiliei oi them are guili\ of retain- 
ing properly stolen at adacoiit under Section 
412. or snnply ol retammg stolen j>i(4)en\ 
undei Seem -n 1 1 . 

In liic‘ mallei ol tiie piivoncr Denoo, 
1 have iK'» lu'siiamm in coiuiming with mv 
kained colleague, Mr JuMice Selon Karr, 
that he i.s gui'il\ imdcT Sec lion 41J. 

rile tacts against him ate these, rv'e., 
' that the dacohx occurusl at Kui lajmokur on 
ihc' mgtu 0} the i)th ot November. 'I'hat 
at dav bleak on tiie inoining ol the lotb 
November, .six ot the dacoits were caught 
leddiandevl at the village of Chundeepore 
that he, Denoo, wa'- a resident of Chimdcc- 
po.n* ; that ihi- same dav. the 10th, he 
brought the p.uuhuoi siolcm at the dacoit} 
into his house, shewed the wltncs- 

Ni.Nl.’tnnee what it wa.s, and at once hid it 
in his ash-i.ean : that the veiv next da) 
the prc)peri\ was there iccovercd ; and tha* 
meantime he. Denoo. had absconded. 

Now. wlien six dacoits were at daybreak 
following the dacoijv, arrested with ciacoity- 
stolen ]»ropcity at the village of Chundcc- 
pore, it is cle.xr to dcmon^ualion that the fac 
of the daco’iv would at once be knowr 
univer, sally in that village, and it woulc 
fc*il-)w, dfs/ vi all, that, if there was an; 
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dacoit belonj^ing to the village who had not 
been arrested, such a person would not be able 
to dispose of any phuKicrcd property he 
might have upon iiiin : and, sfioftJiw iliaL it 
anv person should be founvl in iinmetliatc 
receipt of propeity stolen at the daLoit\, 
the only (to my inimh reasonable or possihU* 
presuinjnion would be that that jKMsoii had 
received with a guilty knov\ ledge ot dueouv. 

And so the facts aie that tins ilacotiN 
occurred on the night of tin* nth ; that all 
Chundecpore knew ot U at «la\ -break on tin* 
loth ; that, on that very r tii prismu r l)enof> 
had some of the stolen nroperly on him, e.ml 
was concealing it; and that, on the nth. it 
was found on him. ho ineaniime havim.: 
absconded, and he suhse* juentU tiaving 
pleaded an (///A/, to "heu Ik not at the 

dacoity, which broke doun. 

Applying e\ei\ test liiat m\ ivMineii 
colleague, Mi. Justice Noiman, would appl\ 

I still think with Mt. !us;ue St'iou-Kaii 
tiial Denoo Maiijee was leualS t.>und gnih\ 
under Section 412 iinde'-d, I shonld lur. e 
been prepared to lind inin i'.inU\ virnh r 
Section 305'. and 1 would let liie setileiue 
on hull stand. 

In regaid to Sotloy Muia. tiw tacts loun.l 
are difleienl. 

'I'lie dau)it\ 0(.cuiied n Knn.ij)o<*kui 
(jii the night c^t the ndi. \ heu* is nothing 
(Ui the evidence 10 shew how an\ piopeilv 
stolen at the tkuoit\' was t!a^.ed S<» loy 
at all : and all that 1 <.an discover tiom the 
record is that, whilst Sodoy is a resident 
of lainsola in rme dlslli^.t. the stolen jnopeitv 
was, six d.ns allei iln' d.acoity, lijuml 
on him at d’.Lnlooliiuimi.i in anoihei dis 
Irict. 

How and when In- lecei.ed the jnoj»e:t\. 
there is nothing to '-liow ; an i there ajf no 
means of ])ie:>i:?ning ;tccurai<*l\ . toi w<‘ doij i 
even know liow lar raniooimunna wa> tiom 
the place of the tlav^onx. niiicii h“'s wheiLei 
or not the fac'i 01 the dacou\ was knenen at 
all in 'rantoniiuiHiiia, nun h le>s still whetiiej 
it was known 10 piisoncr. and, it so. whet; ii 
was known. 

The lir.M obje< i oi a lobher is to get 11 1 
of his j>lundci ; and, in doing s he not 
likely 10 mention, and the guilty receiver ir> 
not likely to ask, how and when he got it. It 
is a case of give and lake, and no uncomfort- 
able or compromising questions pul or an- 
swered on either side : and lhu> it is cjuite 
possible that prisoner, the inhabitant ol a 
stranger district, and, lor an\ thing that is in 
the evidence to the contrarv, of a stranger 
village, six days after the dacoity, may have 


received and rtMained. knowing, indeed, that Vol. VII. 
the pioperty was stolen, but not knowing 
precisely that it was stolen at a dacoity ; 
and at anv rale. I vvtruld give him the 
benetii c»t the doubt. 

1 ccuu nr, therefore, with mv learned col- 
U-agne .Mr. justice' \onnan in .v.ncniiing the 
scnlonce on this piisDUcr as he pri^poses. 

I'lu* 2 ^th .May 1 Sn; . 

/b tS(N/ 

l lir lion l*ie \V, S Seton Kair, ytul^t^. 

False charge of Murder, 

<dncHn l‘ceiumir>!i Idnldlmn. 

<' i\- jh< >l/,;c m/; </// . lO/./ /;/>»/ hy 

iht Sts^„n\ yu.i'.^c 1/ HVv/ iluuin iUt s oil it 
i‘/ a f\}ls, itimifiitl 

( •' /<> ifi/uft, 

lvtM...uls I'tl li.i* * M'Mp.tl .«tl\ < Iv 1 k;IiI si UltMU'!' pilSSi'd 
Uljlxtllt .lUN HM ..Mi in il < .t'-.l wtlflk .k tills<‘ k ll.lljir (»l 
iiimmK ( v\.i' Jut f« I Ii ti .iinl j.t I • vJ iM 

Inrui- t'.in In'* no »Umbt liial the pnsonei 
kinl iii'-iiiuic- a si-nous chaige ol inurdcM 

ag. im't Mudhusoo dun and otheis, lor he 
pcisisn-il in liic* same sioiv lu his derfence, 
and lu* pcisi^is in ii still m aj^pe.d against 
all tin; i leaf evidence t(» the con’iaiy eilcct. 

d he onl\ (jue.siioin then, is uhetiier iheie. 
i.s an\ ic.ison \u im.igiiu*. eidier that the 
cinuge is tiiu‘, oi that the piisonei made it in 
pelted goo I lailh. Now. as ahe.idy said, 
iheu' d cvei\ ii ason to colic hide; that there 
is no l>,v is !(ir tie' i h iigc whaievei. 'I'hc 
evidence lor lh<; juoseciuion tlcMilv show's 
liial ilie i\Vi> pel .im.s sai 1 to ha'.e beren mill'- 
klered de d ot ( hoiei.t 1 lu* evidence of 
some w’ iM'S'es )oi the deience is lantaniount 
to noiinng at .ill. lVi<'n d lhai ol liunga- 

r. iin Mimdul and doui Miin<liii could be 
bei.ece 1 , which il caunol, it ’.vonhl be wholly 
nisiilli lent to suj»{mui a i h.vrge ol murder, 
ihon-h, !i I'vvo persons had been reall} seen 
i » !i • be ite’i tor teahng sugar-cane, and it 
Uiev lia I dicil imiia'di.iU ly atierwards or on 
die next da^ . siu :i an (utmiience might form 
a groun 1 toi .some caniious eiupiiry. 

Ihii it re.sis on evidence that die two men 
said to iiavn* ii-cii muidered died of cholera, 
and weie known at the lime to have so died ; 
and it is also in evidence that the prisoner's 
father and uncle liad been sentenced as 
dacoits for a dacoity in the house of the 
verv per-'on now ch.iigcd with murder. 

There is, ihercdore. everv ground for con- 
cluding. not onlv that the charge was utterly 
f.dse. but that liu; prisoffer must have known i 
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Vui Vn. that such a charge was false when he made 
it and persisted in it. Had it really been 
true, it would scarcely have been preferred 
in the way it was preferred. 

I assume that the comparative lightness 
of the sentence is due to the prisoner s youth, 
and to the hare possi])iiity that he may have 
been the tool of some one else, though the 
Sessions Judge does not assign such reason, 
nor, indeed, any reasons for the comparative- 
ly light sentence passed ; otherwise it is not 
easy to conceive a charge of a more viru- 
lent and malignant character dictated from 
sheer spite, or one in which a heavy 
punishment would be more imperatively 
called for. 

J can only regret that Act VI. of 1864 
does not empower the Sessions Court to 
inflict a salutary whipping on such an 
offender in addition to imprisonment. 

I'he appeal is rejected. 

'I’he 2Sth May 1S67. 

Present : 

The Hon'ble W. S. Seton-Karr, Judge. 

Forgery (Mode of sending records in appeal 
cases). 

(^uccn versus Ihooiul Shahoo alias Chundra 
C halter jee. 

Committed hy the Magistraie^ and tried ty 
the Sessions Judge 0 / Cuttat k, on a charge 
ij ft audutently using as genuine a forged 
document ivith guilty know ledge. 

In all forj>i'ry ra.sr.s si’nt up in appeal, tin* particular 
paper or j-npers said t<» have Wen tanipcn'<l with should 
f>e readily accessible, and should Ik; put with the Ses- 
sions rccoid, ui.>tc;ul of bcinj^ buried in the rccotduf the 
committing: oflicor. 

A <;k 1'AI deal of time has been wasted 
over this case, because the most impon.ud 
paper on which the whole case turned, r/c., 
the original pas*^ marked A, said to have 
been alieied, had been buried in the mass of 
the record from the Magistrate’s < hlice, 
instead of being put, as it ought to have been, 
in a prominent place with the duplicate 
marked A, the paper 11 , and the paper C. 
which were all with the Sessions record. 

It is most important that, in all forgery 
cases sent up in appeal, the particular paper 
or papers said to have been tampered with 
should l>e readily accessible. 


It is quite clear that the pass A has been 
altered in several places ; the said alterations 
concern the amount of the salt, the name of 
the per.son to whom the pass was granted, 
the number of the carts, and the places of 
destination. 

It is equally clear that the pass so altered 
w'as uttered or used by the prisoner at the 
Cuttack Collectorate, and, under all the cir- 
cumstances, the inference is most legiti- 
mate that the prisoner knew that he was 
dealing with and uttering a forged docu- 
ment. 

lie had no defence to speak of; but he 
.says in his petition of appeal that he had no 
object in making the alterations, and that 
he could derive no advantage therein. 

But, as the Se'^sions Judge has remarked, 
it is clear that he did expect some advantage 
in applying for an atrafec rowannah on 
22 1 maunds wlien he had only paid duty 
to Government on 100 maunds of salt. 

The unanimous conclusion of the Judge 
and the Assessors as to the prisoner’s guilt 
is that he fraudulently used as genuine a do- 
cument which he knew, or had reason to 
believe, was forged, seems to me quite justi- 
fied. 

'I'hc sentence is not excessive. 

The appeal is rcjcctotl. 


Tlie 2(gh May 1867. 

Present : 

The Hon’ble \V. Markby and V. A. Glover, 
Judges. 

Land disputes— Right of defence. 

(^hiecn 7'ersus Sachee alias .Sachee Boler. 

Committed hy the Magistrate, and tried by 
the Sessions Judge of Chittagong^ on a 
charge of iulpah/e homicide not amount- 
ing to murder, 

W hrre/1 is in actu.*il prai < al.lv jk of lanihiBl'jv' 

attempt to recover povM*s>ii)n ol it by force is an illegal 
art, which A has a right to ivsi'.t. If /? uses force in 
carry tnier out his attempt, A has a right to oppose force 
to force, and to indict upon />’ such injury as is necessary 
to comt>el him to desist. 

Markby^ J,—ls this case the prisoner has 
been convicted of voluntarily causing griev- 
ous hurt, and sentenced to five years’ rigorous 
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imprisonment, and has appealed to ibis 
Court. 

It appears ihat there were ibrce brothers, 
Bakur Ally, Hyder Ally, and Suffer Ally, who j 
inherited from their father a right of occu- | 
pancy in certain land, and which, after ihcir | 
father’s death, they divided into three shares, j 
and held separately. I'he prisoner purchased | 
the shares of Hakur and Ilyder, and took ! 
possession soon after. However, he le-lei to 
Hyder his share, remaining in posses.sion of 
Bakur’s share. Suh.scqiientl\ las the judge 
finds) “the prisoner either nuly or tal.scly 
“gave out that he had obtained from the 
“zemindars a talook\ lease for the land on 
“ w'hich stood Suffei 's AZ/^r/./, and bccau.se 
“Suffer refused to gi\e him a iie>h kuboo- 
“ Icul as talookdar. tbe piisoncr lcK>k pos- 
“ ses.sion of this share; also. 

Suffer, upon this, apj^ears have laid a 
complaint f)efure the Magistrate, which, how'- 
ever, he failed to snbstaiuiaie. Softer in the 
meantime t(K)k up his <piarterh elsewhere 
in the village, and 15 da}s after he ha<l ceas- 
ed to be in possession, an attempt was made 
to seille the matter by reference to the 
neighbours, who according!) met to hear and 
determine the cpiestion at the house of one 
Ahsaud Mullah. 

Before the proceedings at Ah.saud Mullah's 
house had commeiiccHl, Sufter pioposcd an 
adjournment to the spcjl where the land in 
dispute WMS situated, 'riic i>ri.soner opposed 
this ; but Suffer and his brother Bakur hdl 
the house of Ahsaud Mullah, the former 
declaring his intention to gf) ami take pos- 
session of the (ii.s[>uiod land. 1 he prisoner 
al.so then left, and, passing the other tw'o, was 
the fir.st to leatb the spot in question. 
There is evidence uncontradi( led that, when 
Suffer and Ikikin left Ahsainl Mnllah’s house, 
they had slicks in d^eir hands, but that the 
prisoner had none. 

It is very difiicult to say exactly what 
was the nature of the affray which look place 
when the parlies met at 01 near the land in 
dispute, and w hich i.s the origin of these pro* 
ceedings. Wc ha\c against the prisoner the 
account of Bakur, who was prcseni an<i look 
part in it, and of Hyder who witnessed it 
from a distance ; but we do not think that any 
reliance can l)e placed on their testimony, 
which is obviously exaggerated, and given 
with consider able acrimony against the pri- 
soner. Whal is certain is that Bakur, Suf- 
fer, and the prisoner, were each wounded : 

♦ Errainm in 


Bakur and the prisoner slightly ; Suffer, fts Hiak IFit 
it afterwards turned out, severely ; and there 
is no reasonable doubt that the affray arose 
fiom Suffer and Bakur attempting to take 
forcible pOh.se.«sion of the land in dispute, 
which the prisoner forcibly resisted. 

Both Suffer and the prisoner complained 
to the police : but it docs not appear imU any 
notice was taken of tlu' matici. 

Nothing more was heard of the case for 
about 14 <hi)>. when a polIccTnan brought 
Suffer to the first witness, a native Medical 
Officer in charge of the Dispensary. He 
says that he at first thought nothing serious 
would result from the wound; that the pri- 
soner could walk, though apparently weak 
and exhausted fiom insuliicient food. On 
I the evening of the lollowing day, however, 

; Suffer became drowsy, and unwilliiig to 
' speak, and on the day after that he died. A 
} mof/em examination sliew'ed that the 
! cause of death was inilammation of that part 
I of the brain situated iriinualiaiely beneath the 
'wound fr(»m which the Dcator inferred that 
! the intlammaiion was c.aused by the woimd. 

riu' Doctor de.scribes the wound as a severe 
! one, but the skull was not fractured. 

I 

I 

; I he main (jueslion which will have to be 
, considered in this case is, whether the pti- 
j .soner wa.s justificil, under the c ircumslances, 

I in striking Suffer any blow' at all ; but, before 
coming to this, it may be as well to premise 
that wc do not cou.sidcr that there is any 
evidence that, assuming the pri.soner had a 
right to use force at all, an\ more force? was 
used than was necessary, althoiigli, according 
i to ihe medical tesiimonv, death was the re- 
1 suit of the blow’, h does rrot appear to have 
; been at all more severe than a man attack- 
ed b} two oiheis would have a right to in* 
i Hid. 

i Whether or no the right of posse.ssion in 
j this laml was in .Sufler or not, has not l)cen 
i determined. But the prisoner was, at the 
' time of the affray, in actual peaceable |>o»- 
: session of it, and had been so for 15 days; and 
' the act of Suffer, in aliempling to recover 
i j>osses"j ./u b) idl'd:, was clearly illegal. But 
more than this, ve think the act was one 
which the prisonei had a right to resist ; and 
if las we ihirrk was the case) Suffer used 
force in carrying out his intention, then we 
think the prisoner ha<l a right to opi>ose 
force to force, ami to inflict upon Suffer such 
injury as was necessary to compel him to 
desist. , 

^ . 4 
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We do not consider it necessary in this . 
case to lake any measures for making further 
enquiry upon the question wheilicr or no 
the real title was in huth-r or ihc piisoner ; 
because we think that the [U'isoner liaving ■ 
been 15 (lays in continuous cable pr>«;- 
session, it must he presumed tirat his posses- 
sion Avas lawful. What would have been 
the consefjuence if it had been shown on 
the |)arl of the prosecution that the omI 
title to the property \\a« in SulTcr, it is not 
necessary to say, tljough we should even 
then have grave doubts, whether, looking to 
the length (d time dniing which the prisoner 
had been in ])Ossession. and to ilie ciicum- 
.stances that Sutler had expre>sly agreed to 
submit his right to rei'over possession lo 
arbitration, the prisoner won hi not have 
been justified in resisiiiu^ (he foniblo entr\ 
which Sutler attempted to make. We df> not. 
however, exj»ic.ss any opinion f»n iliis point. 
We arc satisfied that in liiis i ,ise the fuels 
proved are not snKieienl to establish an\ 
crime against the prisoiuT, and we iherefoie 
reverse the bulge's decisuMi. We ainud the 
setrtence jrassed upon the prisoner, and we 
order him lo be iliscbaiged. 


'I'he 2ntli IMay 

The 1 Ion ble A. tl. iNKu plunson. 

Evidence -Depositious. 

(,)ucen bheekun Hoss. 

C(>mmiti(d hv thf aiiJ /tuJ by 

(he Sessions yud^^e of' J\f idnnpni on u 
t hiitge 0/ volunianlv mnsiny; ieri^n^ 
hurt in iOtnmitling ti>bbefv. 

\\ ht*n a is in evliU iu'c tindn Sof. 

tiim.UK>, (. »iih- <»f t'mninal Pro* (’dine, at, atiial brfou- a 
Srhsinn-s ihrrv t niilw t.*bc.»n t i.r usonl distiiu't 

<a' tf»c rviMtMur sm |i a sta'c nf tlnr»‘;s as inakov 
thf tlo|M»sitii>n rvltlfurf 

I i>!SMis.s this apj)eal. 

I here is ample evidence to support the 
conviction. '1 he only point on which I have 
had an\ doubts is that lire depositiem given 
by the prosecutor belore the .Magistr.Ue was, 
in ihe prosecutor's absence, receivetl at (he 1 


trial before the Sessions Judge as evidence 
against the prisoner, without there, in fact, 
being ari> proof of any real attempt having 
been made to produce the prosecutor or to 
account for bis absence, and without any 
proof that the deposition was taken in the 
pi'isoner's pre.sence. If it were not that the 
case was well esialilished quite independently 
of tliis deposition, I should have considered 
the receiving of the deposition in this 
rnannei a fatal objctiiun to the proceedings. 
As it is, I dismiss the appeal ; but I have to 
remark that, when a depo.dlion is received in 
ewidence, umler Section 369 of tce C'riminal 
Procaalmv ('r)de. at tlie trial before the 
Sessions judge, there ought lo be on the 
record di.stinet proof of the existence of such 
a stale of things as makes the deposition 
legal evidence. 


Til*- 301I1 .May iSby. 

Prcsi n! : 

d'lie llr^n'bU* 1'. H. Kemp and F. A. (ilover, 
Judges. 

Tender of Pardon. 

In (he maUti of Xt\lar i nee Delia ^ 

7 \ (i(u ne / . 

,'\ St »v n<>t * IxSoif n trial, to 

a to tfiulrr ri iMubtn uml»T .Section 

2it» ol the PiMial C'oilf. 

Knup, J. 'ruF pravei of the petitioner 
10 be permiiied to appear at the Session.^ 
C'ourl through her agent is wdiolly in- 
ad mi s.si ble. 

With refeience to the other points raised 
in this petition, we think tliat a .'•'ession.s 
judge is comjietent m trials, whetlier 
conduclei] with a jury or with liie assistance 
of Assessors, to instruct a Magistrate to 
tender a pardon under Section 210 of the 
Code of C riminal Procedure. 'I'his, we think, 
is clear frt)m the wording ot Section 4C0 ; but 
it must, we think, be done at the time of trial, 
ami, therefore, a Sessions Judge is not, in our 
opinion, competent before the trial to 
instruct a Magistrate to tender a pardon 
under Section 2 1 o. 


* f'erntum in Ffiifimi 
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I'he I si June 
Present : 

The Hon’blc W. S. Selon-Karr and F. A. 
(i lover, 

Criminal Breach of Trust. 

(Juecn 7r/\k//.v Itanec Madhiih (ihoM*. 

Committed hv the Mat^isit ^ite, ttnd ti itd hv 
the Sessions yud^e oj Peetidi><otit . on c/ 
chtirge of iiimitml hreiuh (f truest. 

WhfTt* a C\)uit Inspector imjjiopcily (It lc^atcd to a 
constahl.,* the custody, ilc , of (iovvrnmcut uuinics (tak- 
inj( from him private security t«» save himself fioin loss 
in case of defalcation I, ami the con'.talde dishonestly 
converted the money t«) his own us<‘, although he aftei- 
wards resttired it, the tase was held to fall uiidei Section 
40S, and m»t Seiti»»n 4 ih>, of the IVnal ('oile, and the 


j in the case, wiili the keeping: of inonte$ VoiVtII. 

rcceiveil on divers accounts as specihedf with 
I the accounts relative to the same, and with 
I the transmission of the monies, cither to 
; the Collecioratc, or to the parlies entitled 10 
receive it. 

This trust was dcleRalcd by the Court 
Inspector of his own authority and respon- 
sibilit), without the sanction of the Magis* 
irate and without his knowledge. 

< >f course, it is not to be wondered at that, 
under the lax system thus improperly 
Inlroilnced, the money was embezzled on 
several occasion.s : and it .seems that a sum 
of i.txv) rupees was unaccounted for, whereof 
nearly iwo-ihirds were at once, on cntpiirv. 
made good by the Court Inspector himseif 
and rather more than onc 4 hird by the pri- 
soner. 

The Judge very ])roperly makes some 
severe remarks on this laxity ; he holds 
that the ('ourl Insjiedor is unfit for his 
appointment, but he then passes this extreme 
sentence on the guilty but unfortunate 
prisoner, the constable. 


sentence rcduicd from lo ycii.s’ tran*^pfirt<itlon am! a 
fine of 5IMI Rj*. to one ycar’.s rij»^oroiis impi imminent 
without fine. 


I am decidedly of opinion that the 
offence of w-liich the j>risoner has been found 
guilty untier .such circumstances will be 
stiilahly punished hy a sentence of one 


Seton^Karr, /. 'Fhekk is no doubt that ■ year’s rigorous imprisonment without any 
the prisoner, who was a head con.stable of , f^uc. 


the Heerbhoom Police, ha.s been guilty of 
criminal breach of trust iintler one or other 


Ix:t the case go to a second Judge. 


of Sections 405. aob. 4^0. lie has dlojur, y. I concur with Mr. Justice 

been convicted under the last Section. 1 'iic Selon-Karr in reducing the sentence to 
gu’tli is proved from the evidence and from the ; one year’s rigorous imprisonment, 
prisoner’s own admis.sion. I'he pleader for 

the appellant verv wi.selv confines himself to But I think that the prisoner ought not 
an argument ii/ favor of mitigation of the > to have been convicted under Section 409 
sentence. Penal Code at all. I'hat Section, so 

far as regards the present case, applies to 
persons entrusted with dominion over pro- 
On what grounds the Sessions Judge perty in ihc rapacity of public servants, and 
thought fit to sentence the prisoner to such , appears to me that the prisoner was not 
a terrible punishment as 10 years' transport- { ^ entrusted. The Court Inspector was the 
ation and a fine of 500 rupees, I am wholly j party responsible for the money, and he had 
at a loss to discover. j authority, as he admits, to 

; delegate his jiOW'cr lo others, or to make any 
The prisoner was a constable draw ing 10 j other public servant, whom he chose lo make 
rupees a month, and he had been entrusted j the depositary for the time being responsible 
hy the Court Inspector, the main witness ' as suci^ 


Or. 68. 
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Indeed, from the Court Inspector’s evidence, 
H is clear that he did not look upon the 
head constable as employed in a public 
capacity when he entrusted him with the 
Government monies, for he took private se- 
corily from him to save himself from loss in 
case of defalcation. 


Therefore, where a prisoner was convicted on separate 
charfifes of giving false evidence in a judicial proceeding 
under Section 193 and of forgery under Section 467, 
and sentenced to seven years* transportation for the first 
offence, and a further period of transportation for 3 years 
for the second offence, the second sentence was quashed 
as illegal. 


If, then, the prisoner was not entrusted 
with the money as a public servant, Section 
409 will not apply. 

But there is no doubt that the ptisoner 
was entrusted as a private individual with 
mohiaa by the Court Inspector, which, in- 
stead of pitying into ihe Collectorate, he dis- 
honestly converted to his own use, although 
he afterwards restored tlicm, and Section 408 
would, therefore, apply to his case, the con- 
stable being employed by the Court Inspector 
to collect and pay over the money deposited 
in his hands, and heimr, for that purpose, his 
servant under a special trust. 

The limit of punishment under that Section 
Is seven years' imprisonment with fine ; but 
taking the many circumstances of extenua- 
tion in this case into consideration, I concur 
with my learned colleague that one year’s 
rigorous imprisonment is a sufilcient punish- 
ment. 


Xonnan, y. — 1 ’kk appellant objects, 
amongst other things, that the Sessions 
Judge was wrong in comparing the hand- 
writing of the signature of Degumber Roy 
in the receipts with the signature as appear- 
ing in the kubala marked A, inasmuch as 
that kubala was not an undisputed and ad- 
mitted document. I may admit that the 
Sessions Judge so describes A. But I will, 
for the moment, assume that he was wTong 
that the signature was not an undisputed 
signature. 

It will come to this that the comparison 
of hand-writing was only one out of many 
proofs in which the Sessions Judge bases his 
conclusions. 

The case has been most fully and care- 
fully tried, and there is no ground for ques- 
tioning the correctness of the Sessions 
Judge's finding. 


SeioH^Karr, J.— I concur in holding that 
the commitment should be under Section 408 
of the Penal Code. 


The 3rd June 1867. 

Present : 

The Hon’ble J. P. Norman and W. S. 
Seton-Karr, yudges, 

Trium>ortatiaa (in lieu of Imprisonment). 

Queen versus Gowr Chunder Roy. 

Cammitkd fy tke J^agkfraie, and tried by 
ihe Officiating Sessions yudge ef jTrwrr, 
m a charge of false evidence^ 

Under 59 of Ihe Penal Cod«b nO aeiitciice of 

Usasportation for a idiortet period than 7 jrasn dm be 
pilSi d on any charge. 


As regards the sentence, llie prisoner has 
been convicted on two charges, viz., one under 
Section 193 of the Indian Penal Code, of 
giving false evidence in a judicial proceeding ; 
and one under Section 467 of the forgery of 
a receipt ; for each of which offences he was 
liable to imprisonment for seven years. 

The Judge has sentenced him to trans- 
portation for 10 years, viz., seven years on 
the first charge, and a further period of three 
years on the second charge. 

According to the construction which has 
l>cen put upon Section 59 by several deci- 
sions of the High Court see 2 Weekly 
Reporter, page i ; 5 Weekly Rejjorter, page 
44, Criminal Rulings the correctness of 
which I do not question, no sentence of 
transfiortauon for a shorter period than 
seven years can be passed in any case. The 
words ** in every case” in Section 59 have 
been construed as on any charge ” or ** for 
any offence; ” therefore the sentence of three 
years’ transportation on the second charge 
in the present case cannot stand. 

It appears desirable that sentences in 
cases Uke the present should be honioge- 
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neous. It would seem to be likely to lead to 
some public inconvenience if, by force of 
the sentence, and not at the \\dl of the Gov- 
ernment, a part of the sentence on a piisoner 
must be worked out at one place, and the 
residue in another. 

There are many cases when prisoners may 
be convicted on two cbarji;cs, each being of 
offences for which the offender is liable to 
transportation when the magnitude of an 
offence may imperatively call for a sentence 
of seven years' transt>ortation, but where a 
further sentence of seven years on the second 
offence would be loo severe a punishment. 

In the present instance 1 wouUl quash 
the second sentence as illegal. As the two 
offences in which the prisoner has been con- 
victed are mixed up together, I do not 
think it necessary to pas.'s any sentence of 
imprisonment or suhsiiiution for .such illegal 
sentence. 

The prisoner will, therefore, be transported 
for seven years, instead of ten. 


But I think the sentence of seven yenrs* 
tr.ms{x>rtatton too severe, and, under the cir* 
cumsiauces, would reduce it to live years* 
rigorous imprisonment. 

Hohkouse, y,--l concur. I observe that 
imprisonment for seven years, convertible to 
lransj>ortaiion for a like period under SectiOii 
59, is the maximum sentence which the law 
presciibes for the offence of kidnapping 
under Section 3^3 . 

1 would, therefore, hold that this 
mum sente nee should only be awarded ip a 
case of the most aggravated nature of the 
kind contemplated. 

But here there arc no circumstances of an 
aggravated nature ilisi loscd ; but, on the con- 
trary, there was some temptation to commit 
the offence offered by the carelessness of the 
child's natural guardi.in. and the offender was 
clearly not a liaidciicd criminal, for she at 
once and penitently admitted her guilt. 


Seion-Karty J . — 1 concur in the reduction 
of the sentence as proposed. 


The 3rd June ivSf);. 

Present : 

The Hon ble F. A. Clover and C. P. 
Ilobhouse, Judges. 

Kidnappifig — Punishment. 

Queen versui Mussamul Bhoodeea. 

CoMfnrtted by the Magistrate^ and tried by the \ 
Sessions yudge 0/ Patna on a charge of 
kidnapping, 

*l‘he maximum senteoce prcxcribeU for the uffcnce pi 
kidnapping &huuttl only be awarded in a case of the 

OMist aggravated nature. 

Glo/ver^ y . — No point of law is raised in 
this appeal. The question was one of evi- 
dence, and the Jury were left to decide whose 
story w'as the true one. On that evidencCt 
they found the prisoner guilty, and there is 
no ground hr inteffenng with their verdict. 


The 3rd June 1867. 

Present : 

The Ilon'ble F. B. Kemp and F. A. Glover, 
yudges, 

Riothig with deadly weapons, 

(^ucen versus Moorut Mahton gnd others. 

Committed by the Magistrate, and tried by 
the Sessions yudge 0/ Patna, on 0 charge 
of being members of an unlawful assembly. 

In a case of rioting with deadly weapOMi« the iUe 
found guHty of oaing them and cauafng gHevooa h«rt 
arc properly punishable more severely Uiaa the mea ol 
the other side. 

Glover, y. — ^Tk* evidence In this ewe 
was fully laid before the Jury. Tbt^ were 
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told that a party in peaceable possession of 
lands, and attacked by others in force, would 
be justified in resisting, if they had no time 
to apply for the protection of the authorities, 
and if they used no greater violence than was 
necessary; and lliey were further told to 
apply the evidence to these points. There 
can be no doubt, we think, that this was the 
proper way to put the case to the Jury. 

Mr. Twidale for the Sohra people con- 
tends that, as the Jury found both sides 
guilty of rioting, the Judge should have 
inflicted the same punishment. But the 
Sohra people were, in addition to the 
offence of rioting with deadly weapons, 
found guilty of using them, and of causing 
grievous hurt, and were, therefore, properly 
punished more severely than the men of 
the other side. In any case, this would not 
be a point of law on which an appeal lies. 

The petition is rejected. 


'rhe 31(1 June 1867. 

Present : 

The Hon’ble T. S. Jackson and C. P. 

Hobhouse, Judges, 

Abkarry Licenses. 

Criminal Kcvisional Jurisdiction. 

Reference under Section , A ct XX i ' f 
/^6/f and Circular Order No. /«V. dated 
the t$th July tS6j, 

Queen versus Ram Kishen. 

Under Section 43, Act XXI. of 1856, only (htsoos hold- 
ing licenses, and not their servants nrc subject to the 
penalties speciKcd in the Section. 

Jackson f J, — Wf think that the Sessions 
Judge is right in the view he has taken, and 
that, under the 43rd Section, Act XXI. of 
1S56, only persons holding licenses, and 
not their servants, arc subject to the penalties 
Specified in the Section. We, therefore, 
order that the con.iction of the parties 
nasaed be set aside, and that the fines, if 
levied, be returned to them. 


The 3rd June 1867. 

^ Present : 

The Ilon'ble L. S. Jackson, and C. P. 

Hobhouse, Judges, 

Witnesses ( Summoning of). 

Criminal Revisional Jurisdiction. 

Revision of the proceedings under Section 
^04, Code of Criminal Procedure, 

Queen versus Meer Zakir Ally. 

In the case of a charge of an offence triable by the 
Court of Session alone, the Magistrate is bound tc 
summon the complainant’s witnesses. 

Jackson, J. It appears to me that the 
petitioner is entitled to a precept directing 
the Magistrate to pass orders on the petition, 
dated 2olh March, in which the petitioner 
prayed that his witness might be summoned. 

The complaint was laid on the 12th, and 
the day for hearing was the 20th, on which 
day the complainant made his further ap- 
plication, and the Magistrate might thereon 
have made an order under Section 262, 
Oiminal Procedure Code, in satisfying him- 
self by the oath of complainant that the 
witnesses were material, and would not ap- 
pear voluntarily. 

Instead of doing so, he remarked that the 
complainant was not prepared to prove his 
case. 

He does not say that he considered the 
petitioner to have unduly delayed the appli- 
cation for a summons ; and, looking at the 
circumstances, I cannot say there was such 
delay. I am, therefore, of opinion that the 
order dismissing the complaint should be set 
aside, and the lilagisirate required to proceed 
with the case. 

Hobhouse, J.~ The charge was in this 
instance a charge of the offence of mischief 
by destroying a valuable security, to wit, 
an ikrar under Section 477, Indian Penal 
Code. 

This is a charge of an offence triable by 
the C'ourt of Session alone. 

Therefore, under Section 186 of the 
Criminal Procedure Code, the Magistrate was 
lx>und to summon complainant's witnesses. 
He refused to do so. 

Under these circumstances, 1 concur in 
the order my brother Jackson would pass. 
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log. Indian Penal C'ode, and then sentenced VelVIfl. 
under these Sections to 3 months’ rigorous 
iinpiisoninent. 

I'he Judge should amend the conviction in 
accoulaiKc wiih these remarks. 

Jatksott, J. The phraseology employed 
was iu)i the best possible ilcscription of 
raritars offence, and I agree that it would 
have l>een better to convict him on a charge 
of abetting the giving of false evidence. But 
1 am inclined 10 think that the charge may 
stand as it is. The Judge probably did not 
mean that 'I’arifal had used Chundi CUnirn aa 
false cvulencc, but had used the evidence which 
C’hmuii (*hurn g»ivc. rhal evidence being 
false, and rarilat knowing it to be false, and 
as placing ('huiuli C hurn in the l>ox. and 
causing him to give evidence, was, in fact, 

Using the evhieine \\hi(.h he gave, however 
unsuccessfully, although the evpression i.s not 
happy, and the other charge would have 
been piefeiable. 1 should suggest that it 
be allowed to siaiul, but that the proper 
chaigc be pointeil out. 

Jfof>hi>use. 7 ‘ \ vry well. I think the 

Judgf may have intended what Mr. Jus- 
tice lackson suggests. So the conviction 
ma\ stand, but the judge should be in- 
formed that the more proper charge was 
that pointed out by me. 

d'he appeal is disinisseil. 


The 4th June 1867. 

Present : 

The Hon’ble L. S. Jackson and 
C. P. Hobhouse, yud^es. 

False Evidence— Abetment. 

Queen versus Chundi Churn Nauih and 
another. 

Committed by the Magii^trate, and tried by 

the Sessions yudge 0/ Mvmen.Mng. on </ 

charge o f false evidem c. 

Where C falsely represented himself t»> he l \ ami the 
writer of a document signet! hy l\ and 1\ kmuvitig that 
C was not l\ and had not written h tltn ument, 
adduced T as V and as the wiiter that (hu uinent 
Held that 7' ought to have hecn (‘onvirted t>u a thaigr 
of abetting the giving ot talsi- e\ ulema*. 

Hobhouse y y. In this case the evidence 
on record clearly proves, and tlie .Vs.ses.sors 
and the judge below have lound these facts, 
viz., that the prisoner, appellant, C’lmiub 
Churn Nauih, falsely represeiiied him.self to 
be Udoy Chand Nauili : that, so falsely re- 
presenting himself, he further falsely swore 
that he wrote a certain docuincni, and that ' 
the prisoner, rarifat Heopari, knowing that 
Chimdi C'hurn was not Udoy, and that 
Chundi Churn had not written the said dotu* 
ment, adduced Chundi (“hum as L’doy Chand 
and as the person who had written the said 
document. 

On the finding of fircis the Court l)cIo\v 
found Chundi Churn guilty of intentionally 
giving false evidence in a judii iai proceeding, 
and found Tarifat guilty of corruptl\ using as 
genuine evidence he knew to Ik; talse. and 
under the provisions of Section Jgj and. 
Section iy6, Indian Penal ( ode, respectively, 
sentenced each of the prisoners to 3 months' 
rigorous i rn p ri >< ; n in e n i . 

The finding again.st the prisoner ( hundi 
Churn is good in law and in tact, and the 
sentences on both the prisoneis arc appro- 
priate, and so with these sentences, and in 
this finding 1 would not interfere. But the 
finding on the prisoner 'Panfat is, in rny 
judgment, incorrect in law. 

The w'orcl “ evidence ” cannot, in my judg- 
ment, be strained to include an individual, 
and it cannot therefore he .said ihai d’arifat 
used Chundi Churn corruptly as “ evidence 
true and genuine which he knew* to be false 
and fabricated. ' 'Phe offence of Tarifat was 
that of abetting the offence of Chundi Churn, 
and he should have been found guilty of that 
ofi^eoce under Section 193 read with Section 


fhe 4ih June 1 H67. 

Present : 

The lion blcr 1 .. .^. Jack.soii ami 
C. I lobhousc, 

Erroneous orders— Dismissal of complaint— 
Application by complainant for adjournment. 

C’riminal Kevisional Jurisdiction. 

(^>ucen 7 ’ersus Kamnarain (/hose. 

PeT’iud under Sect ion yo./, Code of Cri» 
minal Procedure, 

I he Deputy Magistrate adjourned the case to the 
2 ist, on wliith (bty lt<- ordered the case to be dittmiftMed 
tot non-atl* ndaru r' of the r oriiplainant, but on the fol- 
lowing day t.'tmdh'd that otdyrand revived the case on 
tin* gfouii/1 tJ h»s having di^mi-^srd the czHc by miKtake 
in of tin- cotnj»la<nant having jpetitioned for 

.'<n .^dj'»ut(»m*nf hv rrason of sic knoHS. I hc Magi»trate 
on apjH-;d tf v<'<*v»*il Ihr order of the Deputy Magitttmte. 
As thv oulrr of tin* Deputy Magistrate wail manifestly 
wrong, the High Court net a«iide the whole of the prr»« 
j r rciJuig*-, and rt 'ifored the case to tlic position in which 
it stood Inrlorc the ai»t. 


^ Cnminai tub wi»WY [VoiyiE, 

yttVJII. Jackson^ J. Daboo Otool Chunder position in \vhich it stood before the 21st 

Mookerjee appears to show muse, and relics January. 

upon a case referred 10 in die note on Sec- We, iheieforc, direct the Deputy Magis- 
tion 259, Prinscp’s Criminal Procedure trate to re-placc the case upon his fifes, and 
C'ode. 'I’he report of that case is not before proceed with it according to law ; and, look- 
us (461 of 1859) ; but it seems to have been ing to the defendant’s conduct, we think it 
held that a case dismissed under the Sections right that the petitioner should have his 
referred to cannot be revived ; it i.s there- costs. 

fore contended that, altliough the Magis- 

Irate had clearly no authority to make tlie The 4th June 1867. 

order before us, yet, as it merely had the Present : 

effect of setting aside an illegal order of 

the Deputy Magistrate, this Couit ought 1 he Hon’ble L. S. Jackson and 

not lolinterfere. Ilobhouse, Judges. 

The circumstances of the case are these : Breach of Contract-Act XIII. of 1839- 

The complainant preferred a charge of cn- Coolies in Assam, 

minal trespass and hurl, which a Deputy i , t . j. . 

Magistrate proceeded to try . under the Criminal Revisional Jurisdiction. 

Procedure Code, t liapter XV. 1 lie com- References under Section 42^, Code of 
plainant and his witnesses attended, and their ’ Cr minal Procedure. 

evidence was recorded ; but, owing to the 

absence of the defendant, the case was not Queen versus Gaub Gorah Cacharee and 
completed. 'J’hc J)eputy Magistrate then others. 

went a\va\ on leave, and was succeeded by Cot)lies in A.s'iam, who have received advances in con- 
another Ollicer, who, taking up the case, templatiun of work to l)e done, may be proceeded 
observed that he could not decide upon against under Act XU I. of 1859. 

evidence recorded by his predecessor, and Jackson^ J.- ~\Vk think there is nothing in 

ordered the attendance of the parties de novo the terms of Act XIII. of 1859 to support the 
on the 7th January. ()n that day and the view taken by the Judicial Commissioner, 
two following days, the Deputy Magistrate It appears to us that the Legislature, 
records that he was disabled by sickness in taking measures for the protection <rf 
from hearing the case, and he adjourned employees who have made advances of 
it to the 21st. On that day, he ordered the money in contemplation of work to be done, 
case to be dismissed, the complainant being 1 advisedly employed the widest terms to 
absent. On the next day, 22nil, he pas.scd designate the person receiving such advance : 
a further order, stating that the case had in using the words artificer, workman, or 
been dismissed in mistake, as the complain- 1 laborer, they evidently intended to include 
ant had previously tilcil a petition for labor, as well unskilled as skilled, and in 
adjournment by reason of his sickness, a extending or making it legal to extend the 
fact of which the Deputy Magistrate had operation of the Act to a region like Assam, 
not been aware, and he revived the case, where labor would be chiefly agricultural 
Against this order the defendant appealed or out door labor, they doubtless had in 
to the Magistrate, who. it would seem view the common cooly, whose services it is 
con.sciou8ly without jurisdiction, reversed necessary there to secure by an advance, 
the order, and the com]dainaiU is now before We do not quite understand what Is 
us. In the stale of facts which we have meant by the Judicial Commissioner’s expres- 
described, it would be a clear denial of sion “ work of a specific character ; but 
justice to allow the complainant's case to be the 4th Section of the Act provides that 
lost on account of the Deputy Magistrate’s the contract to be enforced may be for a 
order of the 21st. We do not wish now to * term certain, or for sj>ecial work or other- 
decide the point whether the Deputy ' wise. 

Magistrate was competent uhder*lhe cir- | Probablv, the work of a garden-coo^ f» 
cumsiances to review or to withdraw his j something well understood in Assam, and 
own order of the 21st. Hut. as that order i ihe work would, in that case, be of a specific 
w»as In itself manifestly wrong while the ! kind, even if that were necessary, 
complainant had a petition before him Wc are of opinion that the Deputy Cdm- 
fbr adjournment, we think it proper to re- , missioner was competent to summon tbe 
scind and set asitle the wltole of those pro- j coolies complained of, and to make an order 
ceedings, and to restore the case to the ^ luidar the and and 3rd Sections of tbc Ac*. 
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The 5th June 1867. 

Presffil : 

The Hon'ble F. B. Kemp, \V. S. Scton- 
Karr, and F. A. Glover, Jud^t's. 

False Evidence (by Ryots). 

Queen versus Dhurrani Dull Rai and 
another. 

Commiiied by the ait ^ and tried hv 

the Officiating Sessions yudgeof Tiihoot. 

on a charge of false eviderti 

Discussion as to the extent of puni'ihmrnt t«» Im* pass- 
ed upon cert.^in ryots who, in a c ase of rriininal tiespass 
brought by an indigo planter, faKe]\ swore that rutt«in, 
and not indigo, had been raised on tlie land in (juestion 
during the past year. Punishment r^nlured. .SV/ow- 
Karty y.y would have reduced the punishment still 
more for reasons given. 

Seton-Karr^ f. 'I’hf.sk iwo appellants 
have been convicted of giving p^lse evidence 
under Section 1^3, in that when ihev were 
witnesses for the defence in a case of tres- 
pass brought on behalf of the P.indoul Factory 
against certain ryots, they swore that no 
indigo had been grown on tlie land uhith 
formed the .subject of suit, and that cotton 
had been grown thereon. 

It se6ms impossible to doubt from the 
evidence of Mr. (iale, of Mr, Forbes, of Mr. 
Lamb, and of the jemailar of the factory, 
that this land was sown with indigo last 
year, and that the evidence of the prisoners 
to the contrary eftcct in the ncspa.ss vase 
was not correct. Stumps of indigo weic .seen 
on the land, which could only have been 
grown last year: and, altogether, looking at 
the defence of one of the prisoners in the 
Sessions and at the whole details, ih<*rc can 
be no doubt that the eviilence given on the 
side of the factory was correct. an<l that tin 
depositions of the prisoncr.s in ilic trespass 
case were knowingly fa!>e. 

But while I have no doubt that lh<‘ con- 
viction should be Ufdield, I have just as 
little that the amount of punishment is quite 
disproportionate to the ofTence, and that it 
ought to be materially re«iuced. My only 
doubt has been to what c.xient the ex- 
CtesSive sentence of four years, passed by the 
Sessions Judge, ought to be reduced, and on 
this point I have conferred wiili several of 
my colleagues. 

It is necessary to examine narrowly the 
facts proved in this case, and I may observe 
that they have had my earnest and repealed 
cotisideraitoii. 

The original case was an ordinary case of 
trespass brought against two men in respect 


of 25 coitahs of indigo stated to be growm (or VWlVttfc 
the factory by one Shib I>yal, and the twt) 
defendants charged with trespass wtre said 
to have been insligaled by th}.s Shib Daval 
to plough up the land, ami to sow cotton on 
it, in Older to injure or annoy the planter, 
l‘hf question was treaied by the Magistrate, 
who tried the trespass case, simply ns one of 
possession. Tlie Magistrate rcmaiked that 
it was very unusual that such land should 
have been in possession of the factory ; but 
being hound by the evidence, which apt>cared 
ver\ strong for the iacioiy, and contradic- 
tory and lull of falsehoods for the defence^ 
the Magi.Mraie, alter an examinaiion of the 
.spot vvheie he found iiuhgo stumps actually 
in existence, sentenced the two defendants 
to four weeks’ inq>risonment, under Section 
447 of tlie IVnal (‘ode ictituinal trespass). 

.'<0 far there was nothing whatever re- 
markable in the c.ise ol iiespass. It was 
not a case where huge bodies of men entered 
with vioU nce on lands belonging to the fac- 
toty. 'I'he amoiinl (»f land in dispute was 
very trilling, and the case iloes not appear 
to have been invested with unusual impor- 
lam e. or to bav(‘ been remarkable as a pie- 
ccilent, or <»n an\ t>lbef grouml. 

As regards the conduct of the two prison- 
ers now on apjKMl before us, they were 
witnesses for the deb‘ncc. 

I/il Dhai). the lirsi prisoner, clearly knew 
the laml pretty well, and he deposcil in the 
said trespass case to the effret that during 
the last ro years indigo had been only tw'ice 
grown in the land, but that ibis was eight 
yia/y ago; and ihit last year there wa« 
no indigo on this land, and no tndigo stumps 
I to be sfcn now . 

1 he evifbqice of Ithnrrani Lull Rat, iho 
other ajipelhint, was Ic s positive when he de- 
! Irvered what has now been found, and 
! lightly found, to be a fake sialemeni. He 
I say>, after ilejiosing that the laml belonged 
to the defendant for whom he was called, 

“ 1 taniiol say whether thine were indigo 
“ slumps on the land or not. I saw the land 
** last vear. I iravc .seen it in Aghran, Pou.s, 

** Magh, up to the present year.'* And, then, 
again, “ t’oiion was sown in Phalgoon la? I. 

J did not see w hat crofi there was On the land 
“ before that : I did not see what there was 
“ on this land in Aghran this year. It was 

prepared for millet in Aghran^' &c., Blc. 

Still, the effect of this te.stiiriony was ad- 
verse to the factory, and it was unquestion- 
ably false. 
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The defence in the Sessions Court of Lai 
Dhari is that, on the land in c|ucstion, there 
was cotton for three years, then cereals for a 
year, and then indigo. 

Dhurrani Dutt’s defence is that in 1271 
and 1272 there was cotton on the lands ; 
that indigo was sown there in 1273 by the 
hurkura and zillahdars who rooted out the 
cotton ; and that he deposed incorreitly 
before the Magistrate. 

This last statement seems to me very like 
an admission of guilt, and made as if the 
prisoner threw himself on the mercy of the 
Court, and allowed that he had spoken falsely 
to the prejudice of the factory. 

1 ‘hc Judge, with whom both Assessors 
concurred as to the guilt of the prisoners, 
says that he punishes tlicm “ severely as they 
deserve.” Hut for this severity he gives no 
grounds ivhatever ; neither, as I h<ivc shown, 
are any to be gathered from the complexion 
or from the minutest details of the original 
trespass case. 

The case was air ordinaiy suit in which a 
dantcr complained that two men were, to use 
iis own words, “ ploughing up my ziraat 
land with the intention of anno\ing me.’* 

It is, however, notorious that in this very 
concern of Pandoul in 'Pirhoot, in which 
this case originated, paity feeling lately ran 
very high between planter and ryot, and 
that the villagers hail sided with their own 
men. Of course, this party feeling would be 
no justification, ciihcr of acts of violence by 
any parly, or of that fraud aiui falsehood by 
which acts of violence might eidier be sup- 
jilemented or be met. And it might possi- 
bly lie in the mouths of the local authorities, 
charged with the maintenance of the public 
peace and with the security of properiv in a 
populous and exlen.sise district, to say, as a 
reason for a sentence more severe than usual, 
that an example was necessary, and that 
severe puni.shment, where detection had ' 
followed rapidly on crime, was essential to 
important interests, and was. in the end, 
the truest mercy and the best policy. But 
not one such consideration as the abo7*e is 
to be gathered from any part of the record. 
The prisoners have been punished w ith very 
nearly fifty times the amount of punishmerii 
that the original trespassers received, 
though, of course, 1 do not mean to place 
criminal trespass and false evidence in the 
same category as crimes. 

The punishment should have l>ecn made 
appropriate to the magnitude of the inter- 


ests and the kind of the false evidence J 
I mean that our Court has invariably made 
a distinction between different kinds of false 
evidence, and we have never awarded the same 
punishment to the man who falsely swears 
aw'av the life or liberty of another, and to 
the man who, on oath, merely denies his 
relationship to the plaintiff or defendant. 
Agriculturists should not have been allowed 
to leave the Court, as they must have done 
in this case, with the impression that they 
were punished with extra severity, simply 
because their opponents were European 
gentlemen, who, as was legal and proper, 
were bent on protecting their own land from 
injury, not by meeting one offence by 
another, but by resort to the local tribunals, 
which, in this case, gave them ample and 
speedy redress. 

1 cannot think that, if this false evidence 
had been spoken in a suit where a native 
was comjilainant, and which related to a small 
plot of land, the punishment for such false 
evidence would have extended to four years ; 
and why this excessive amount should have 
been awarded because English gentlemen 
were concerned, 1 am. as already observed, 
wholly unable to discover from any single 
thing on rccoid. Therefore, after giving the 
subject the very fullest consideration, I am of 
opinion that Eal Dhari s punishment should 
be reduced to one -fourth of the original sen- 
tence, or to twelve months ligorous imprison- 
ment, and that of Dhurrani Dutt's to nine 
months', in consideration of the less positive 
nature of his lesiiinony, and, as I read his 
defence, of his throwing himself on the mercy 
of the Court. 

but this is the maximum which the 
offence deserves, or to which 1 can consent. 

(il<> 7 'er, J. This case has been referred 
to me on the ipiestion of punishment. 

I cannot go so far as my learned colleague 
proposes, both the prisoners were most 
clearly guilty of perjury on a point about 
which they could have had no doubt. 

Giving them the benefit of all extenuat- 
ing circumstances, it would, in my opinion, 
be as unjust to the planter to let these men 
off with what, to my mii.d, is a dispropor- 
tionate punishment as it would be to the ac- 
cused to punish them with exceptional 
harshness, because the prosecutor chanced 
to be a European. 

At the same time I sec no reason for the 
particular severity with which the Sessions 
Judge has visited them* 
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1 would reduce the sentence to two years » c 
and i8 months’ rigorous punishment respec- r 
lively. a 

Kemp, y , — I have read the whole ot ^ 
the proceeding’s in this case, !>oih hetorc . ^ 
the Assistant Magistrate and the Sessions 
Judge. : 1 

I consider this to be a case in which the ; ^ 
prisoners knowingly aiui wiitull} deposed I 
falsely. The two |)risoners live in the \il- • 
lagc in which the disputed land is situated . ; | 
and they knew peifecily well what cn^p was • ^ 
grown last year in that paiticular lifld ; >o | 
that, when lhe\ dehiK'ialely slated iluit j 
cotton, and not indigo, intd been laiscil on ; ^ 
that land last year, they wen- de[)()sing to ^ 
facts which, they nncH know, were wiiolly ^ 
false. 

After giving false e\idonc<- in tlie (jrigittal | 
case of criminal trespass, when called n)K)n. j 
after the witnesses for llie prosecuti(Ui i»ad | 
been examined, to state what they hail to 
say in their defence, th(‘\ both delibeiately ■ 
adhered to their false story. ; 

Before the Sessions Judge they vaiicd their - 
statement, but even in tlial ('nurl there was ' 
no frank admission of guilt. 

The Assessors, two Hindoo genllcinen, ; 
were of opiniott that the prisemers weie guilty, ; 
and the witnesses examined lor the defence | 
of the prisoner I.al Dhari Ka* actually i 
su[)portcd the case for the prosecution. 

If parlies, guilty o) such wilful perjury, are 
not severely piinishotl, it may be that the ; 
planter, who, as in this inslanca.*, instead ol 
re.sorling to force, sought the protection of ■ 
the law, might leave our I'ourl with ilic idea 
that the prisoners were tried with nnn.^u.i! 
lenity, because the prosecutor wa.'* an 
planter. The ryot, on the olbci hainl. would 
go back to his \illage after a few months', 
imprisonment, and tell his neighbours that ' 
jrerjury, if directcil aga:n'«i the iTU<'rest of an : 
indigo-planter, w’as not considcretl b) the , 

Court to be a grave offence. ! 

i 

The question at is.sue between the planter | 
and the ryot, m the criminal tresjiass ca.se 
brought by the manager of the factory, was 
not so much whether indigo or cotton was 
grown on the small patch of land which 
formed the subject of dispute, as whether 
the land were the ziraat lands of the factory, 
or were in the posse.ssion and cultivation of 
the rj’Ots. I he question was of the great- 


est im{»ortance to the [ilaiuer, for on the Vol,VuI* 

rcsidt depended the fate ot many other cases, 

and probably involved the closing of the 

biciorv had the ryots succeeded in proving 

theii occupation. With iicfcrcncc to the 

vciy great experience in matter.s connected 

wall indigo-disputr's, undoubtedly {possessed 

by luv Ic.irned brother. .Mr, Justice Seton- 

Karr. 1 cannot concur in the sentence pro* 

posed by him tor so grave an offence. 

Had the case come befote me in the 
in>t.mce. 1 should h.ive confirmed the 
origin.il >cnience .is .igMinst ibe prisoner 
L.d Hb.ari Rai, .md miiig.iii-il ii as against 
till* other prisonei wbusr giiili is nut, in my 
oj»iinon, so gr.uc. As il is, 1 rb) not object 
to the sentences pioinrscd by Mr. Ju.slicc 
1 1 lover. 


riic ndi June iMi;. 

/*f cs( nt . 

; The Hon'ble I*’, lb Kemp and I , A. (ilover, 
i yut/gt.s, 

! 

Jurisdiction Irregularity ---False 
Evidence. 

<d‘*ecn Duorga Nalii Koy .ind anoilier. 

('of/tmi/Zc'/ /o’ //n' <//r, (i^td Ined by 

I hr .SV.vw'.//.. Jtidy,* <>/ Mymrnsitiy, mt a 
'hdfyt '■/ xTfupdy usiuy, ot altemptiug 
i tn usi\ iis genuine elide nit\ a doiumeni 
\ ktt'rndng il to be false and fihr haled, 

! Althwiigh :i rivi) C ourt ai.tcd irrcj;»larly in sending to 
j the Mii'.'i'-tr.'tt- f M iMvestigation a case of using or 
i attemiaii.g falj»e eviiltrnre when no suit was 

jK-nding in Uiat Court, yef, a.s the Court had given 
it*, sancth/n to the proskccution of the offence --H kioj 
that it was in the eompetcncy of the Magistrate, under 
Section of the Code rd Criminal Proceilur*-, even 
without a charge or cofni>t«unt, to proceed to investigate, 
and, if ncccs-aiy, to commit for trial to the Sc&^ion^ 
Court. 


n 
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Kemp, 7. — Thesk. two jirisoners have been 
convicted of the ofTeiice of ubing, as genuine, 
evidence whicli liiey knew to be false and 
fabricated. | 

The circumstances of the case are some- 
what peculiar. I'he privsoncr Doorga Nath 
Roy, who is a inooktear practising in the 
Courts of Zillah Mymensing, was employed 
with others as an attorney to conduct a suit 
under Act X. of 1H59 in the Collector’s 
Court. A sum of Ks. 150 as fees was due 
to the inooktears engaged, but not to the 
prisoner alone. In the decretal order, the.se 
fees were made payable to Kali Nath 
Nundee; Doorga Nath’s name, though he cer- 
tainly a])pears to have been the most active 
agent in conducting the suit to a successful 
issue, was not mentioned. 


ly committed the two prisoners to take their 
trial before the Sessions Court. Mr. Doyne, 
who has been heard for the prisoner Doorga 
Nath Roy, contends that the committal it' 
illegal, inasmuch as no case was pending in 
the Court of the Additional Moonsiff w'hen it 
appeared to that Court that the prisoner 
had been guilty of the offence described ir 
Sections 193 and 196 of the Indian Pena 
Code, and tliat, under Section 16, Act XXIll. 
of 1861, it is only when a case is actually 
pending bcfoie Ihc Civil C’ourt that the 
Court IS competent either to commit the 
offendei to take his trial before the 
Sessions Court, or, after making suef 
preliminary enquiry as may be neces- 
sary, to .send the case for investigation tc 
any Magisiiate who shall thereupon proccec 
according to law. 


Suhsc(|ucnt]y, Doorga Nath, as*^ociatin 
with hiin.self as co-plainiilT, the other j)risoncr, 
Pcaree IVIohuii Sljaha, to who.se inast(‘r the 
prisoner Doorga Naih was imlebled, brought 
an action in ihc C'ourt of the Additional 
MoonsilT of Mymensing for the recovery of 
these fees. It was arranged that I’earc'C 
Mohun was to hud the funds for catrving 
on the suit, and to receive 6 annas of the 
amount recoialed, which was to go to pa\ ofi 
the debt of Doorga Nath to ]*carce IMohun’s 
employer. 'The name of Kali Nath Nundco^ 
which appeared in the copy granted by tlu* 
Colloctorate Amlali of the original dccice in 
the Act X. suit, was j)artially erased, that is 
to say, the Kali and the Nundee were struck 
out, and Doorga and Koy inserted, lca\ing 
the original Nalli. 'I’he suit in the MoonsilT's 
(ourl was ready for hearing, and it is dear 
that it would liave been a defcndeii suit. 
Doorga Nath, apprehensive that the erasure 
in the errpy of the decree under Act X., upon 
w'hich document the suit was based, would be 
delected, attempted, in the first instance, to 
obtain the permission of the Additional 
MoonsitT to withdraw from the suit with 
leave to bring a fresh one urnlei the provi- 
sions of Section 97 ot Act VIII. of 1851^ 
The Additional ^MoonsilT, for grounds wliich 
do not appear on the record, refused his 
permission, when Doorga Nath apj>lied to 
have the suit dismissed as compromised, and 
the suit was accordingly dismissed. 

On the same day it was brought to the 
notice of the Moonsiff that the copy of the 
decree under Act X. had been tampered 
with. An enquiry was instituted, which 
resulted in the Moonsiff sending the case for 
investigation to the Magistrate, who eventual- 


\Vc arc of opinion that the Addiliona 
Moonsiff acted incgularly in sending thit 
case for investigation to the Magistrate, as 
it was not then pending before him ; but, af 
he gave his sanction to the prosecutior 
which is necessary in offences provided fo 
in (’ha})tcT XL of the Code of Ciimina 
Pi'ocediire before the Magisti'alc could tak 
cognizance of tlie offence, it was in tht 
comjH'lency of the Magistrate, under Sectior 
68 of the said Code, even w ilhout a charg' 
or complaint, to proceed to invcsligaie 
! and. if necessary, to commit for trial to th 
I Sessions Court. 

j On the merits of the case, after readinf 
I the evidence, it appears to us clear that th' 
: prisoner Doorgni Nath, with the fraudulen 
intent, erased the name of Kali Nath Nundee 
and suhsiitnted his ow n, for liic purpose of ob 
lainiirg a decree for the whole amount of the 
' fees to whicli lie was only entitled in part 
I The Ollier prisoner, iVaree ]Mohun, ihoug 
j he wittingly acted as Doorga Nath's too 
his guilt is bv no means so grave. 

! 'Fhe sentence upon Doorga Nath of fiv 
years’ rigorous imprisoumenl appears to u 
lo be too severe. e think that a sentence c 
iwo years’ rigorous iinpiisonmcnt will mee 
ilie justice of the case, and be .sufficient a 
' an example. 'I'lic .sentence passed upo; 

. Pearec ISIohun of six months’ rigorous in: 
i prisoninent may stand. 
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The Sih June 18(7. 


P/fSe’N/: On the other hand, the guilt of this pri* 

suner docs not appear to be of a very 
The Ilon'ble \V. S. Seu>n-Karr and A. (i. comparatively. 

Macrdit iwon » ’ I here is nothing to show tliat ho intended 

■ ,K.ir.uui tl«- wi.l<.w „l' Zunnr ; on the con- 

I trarv, there is CNidcnce that she had received 
using forged Document. , ^vhich satisfied hei claims under the 

kahin. I he case in which the prisoner had 
'ueen rr/r/zr IJailm Monu.shec <///./.\ Malio- ! hcen sued tor breach oi tiust in not reali/.- 
inetl Hal mi ; due undei the kabin had been 

compromised ; and. under all the circum- 
stances, v\e think that ibe t iids of justice 
ommit/t'i/ //it' ./A’, tntd h\ , \\ji| tud t,\ reducing ihe sentemee , under 

the Sessiotn <d uti ,/'Sectinn474foi\vo\eais iigi>rousimpiison- 

of t'nt >>11 V j ment m lieu of seven \cais’ transportation 

*■ * . e , under Section 


But there Is no proof that he actually VoLVIll; 
forged the document himself. 


The Ilon'ble W. S. Seton-Karr and A. (i. 
M aepherson, Judp^ts, 

Using forged Document. 

vjueen rcMu^ IJailm Moou.shee <///./.\ Maho 
ined Hal mi. 


the Sessions yudi^t <>f ‘J tppe 
ihae^e of fit p^ef \\ . 


Where an iutention to u'>«- a foii^ei! ilo* (nitei.t. il 
ter'C'^sary, na" Infrm.'d from ttir i.n!-. ol tt»< laM- aiul 
rom the c<>ndm t o! th*‘ [*Mson» t. 

Seton-Kiit t , /. \Vk considcretl 

liis case logetiu i, anil wc think that the 
^udge was ju>iilied m dideimg lioin tla* 
As.sessors and in convic tniL" ilic piisonei. 


'riic 1 til June 18(7. 

ft I sent : ^ 

riic Hon ble W. S. Scion Karr ami A. (i. 


I'lie prisoner, fiom the exi-lcme vs Inch M.icplicison, Judi^es. 

,lie Judge ciedil.s, and wliich we sec no 

''euson to <loubi, looking at tiu* pri.sonei s Evidence'— Character of prisoner. 

■)vvn ac-coiinl of ilic tiaiis.u tion, appc.irs, 


tending a certain case in wiiicb be had licen 
med, to have jn'odiiccd a kidiin hcloro <ci- 
.ain witnesses, wlm h kot>iti was lull of 


KHt‘*cn 7 'cf\u\ IMiookbaii'l riioleel Abir 
and sheo.smnin. 


jlols and era.surC'', and subse^jueinly to have 

iroduced another kiibm wiiboul Idols or Commttttd by the Mti^tsh ate, <ttfd tf ied by 
jrasures 10 the .M:if;isiratc in «hosc yu,l-^e ,■/' on ,i 

Jourt be bad been sumnioncd as dctendaiit 

n the case alluded to, wliich wa.s one ot cn- ! <hiirp;c <>/ dana y. 


aiinal breach of tru^t. ; 

l.\j(lenM‘ <*f a |»rt vrnus r'fmvielions and 

He has been convicted of foigmg a valu- l,a 4 < harartn am! .4 th. Iwd r harar ter rrl In. relatiunn 
able security under Section 4^7, and (»f ,, ,i,.idinivsihh . 

leing pOS.SCSSCtl of a valuable securitv. . hf-fuH* th'- Court as a his r:vl- 

'nowing it to he torgol. uml with intent to j, r.c.wl.d a. iKo Uw .llm-n.: if he i» not 
jse it as genuine, under Seeiio.i 474. " e ; ^ .. the ludse ha. 

.hink that in tins case it tuil he .safe-t to t.^vin^ mad.- any statement. 

3ase the conviction on Section 474. 


That the prisoner came to tlie De]>uty Matphetuat. J, \Vk have had great 
Magistrate's Court wiib the intent to use i doulits as to whether the convictions in this 
he fresh and forged document, if nece.s.saiv. ; case ought not to l)c (piaBhed on account of 
may be safely inferred from tlie facts of the i the imjjropcr reception of evidence by the 
rase and from the conduct of tlie prisoner. , Sessions Court, liad ihc case been tried 
And il may also be fairly argued that he : by a jury, we shouhi have considered it 
lad the tlocumeni in his possession, know- ; absolutely necessary to adopt that course, it 
'ng it to be forged, and intending to use it ; being wholly impossible to estimate the 
at any time should it be necessary. ; extent to which the Jury might have been 
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VolVIIl. influenced by the evidence in question. As, 
however, the case was tried by the Judge 
with Assessors, and as there is on the lecord 
what appears to be very ample [)roof of the 
prisoner’s guilt inde[)endcntly of the objection- 
able evidence, we have coirie to the con- 
clusion that we need not set aside the con- 
victions. But we tljink that Mr. Elliot, 
the Judge, has passed so severe a sentence 
upon the prisoner l^hooleel that it will be 
necessary to reduce the term of imprisonment 
awarded by one-half. 

In his judgment the judge says that the 
two prisoners (and others not arrested) “ are 
** all dej)Osed to as residents of, and known 
“ bad characters of, witnesses' village. I’he 
prisoner Phooleel is a released prisoner ; 
“ his brother and relalir)ns (ifr more or /ess 
j nil-birds : the younger prisoner, Slieo- 
surrun, is of a family of similar descrip- 
“ tion.” 'I hese remarks are based on the 
following evidence : I'lie wiinc.ss Wu/.cer 
Ali says : “ Phooleel is a btidtnaslr and was 
“ released only last month or so fioni jail, 
“llis brother is in jail, Kashi; and his 
“ nepliew is als(j now released from prison. 
“ Sheosurrun’s father was in prison also 
for theft. 'I'hc other four (not before 
♦‘the (.’ourtj were also in jail. 'Phey are 
**aU budzats and jail-birds,*’ 

Tlie witness Khaja Khan says : “ I'hey 
** are all jail-birds. IMiooleel was about a 
“ year in jail, and his famih-men have some 
“ of them been in jail. Shcosurrun has 
“ not been in jail that I know of, but his 
father was. 'I’ho other fom men uroi 
“before tlie Court) have each of them been 
“ in prison before. They are ail thieves/ 

Nothing can be laiuc inegular or more 
unfair to the piisoncrs than the atlmission 
of evidence such as this. 'Plic evidence as 
to the prisoner l*hooleers previous conviction 
and character even ought not to have been 
admitted {see VI. Wei^kly Keporier, page 
7i, C'riminal Rulings). But the Judge must 
have known perfectly well that what had 
been done on either occasions by the fathers, 
or nephc\\s, or brothers of the prisoners, was 
not, and could not, by any possibility, be 
evidence either for or against the accused, 
with reference to the special olTence with 
the commission of which they stood charged. 
It was the plainest duty of the judge, not 
only not to record any such evidence, but to 
take care that the witnesses were not allowed 
to make any staiemcnis whatever as to the 
character of any of die prisoners’ relations. 
We may add that the judge* in our opinion 


(independently of the absolute illegality of 
the admission of such evidence), scarcely 
treats the matter with becoming seriousness 
in writing in his judgment in an off-hand 
manner that a prisoner’s “ relations are more 
or less jail-birds^ 

'I’here i.s another irregularity in the mode 
in which the case was tried, which we 
cannot pass over without notice. The Judge 
names a witne.ss Dhomun Julahir, and then 
makes a note that he has not recorded his 
evidence, adding : “ I have examined him 

verbally, and he confirms the evidence 
“ above in every respect, and is therefore only 
“ a repetition.” 

This person Dhomun either was or w’as 
not before the ('ourt as a witness. If he 
was, it was the duty of the Judge to recoril 
his evidence as the law provides ; if he was 
not, the Judge had no right to allude to his 
having made any statement, 

(in the whole, we do not think that we 
ought 10 set aside the convictions, as there 
is ample evidence of a legal character to sup- 
port them. But, under the circumstances, 
the case not appearing to us to be at all an 
aggravate<l one, the sentence on Phooleel is 
loo severe, and we alter the sentence on him 
fr<mi six years’ to three years’ rigorous 
impiisoninent. We reject the appeal of the 
other prisoner. 


'The i-Hh June 1867. 

Pri nn/ : 

'Pile llon’hle I.. S. Jack.son and 
C*. P. HobhoUvSe, ytidi^es. 

Dismissal of Complaint - Police Enquiries (Chap- 
ter XIV., Code of Criminal Procedure). 

C'liniinal Kevisional Jurisdiction. 

Rtfereaus under Ser/i»n ./J./, ('ode 0/ Cri- 
minal PrtHeditrt, and Circular Order No, 
1 p , d tiled I be j / y u ly / J. 

(iueeu Vitsin llarrak C'hand Xowlaka and 
others. 

A Magisttatv caniua dl.s mists a complaint without 
tirst examining t)u' o>Tn{)!.i(nant. 

.\n enquity f»v tho polue into complaints falling' 
under C'haplci XlW of the of Criminal Procedure 
is not warranted by law. 

JeuksoHy J, Tuk question referred by 
the Sessions Judge in this case is, whether 
the orders ot the Magistrate in these cases 
are not illegal, in consequence of the Magis- 
trate having dismissed the several complaints 
on the strength of reports made to him by 
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the police under Section 180 of tlie Code, 
the cases bcing^ cognizable under the XIVth 
Chapter of the Code. 

We can have no hesitation in saying that 
it }$ against the law to throw out any com- 
plaint without first examining the complain- 
ant, although, after the complainant has been 
examined, it is tjuiie competent to the Magis- 
trate, if he sees no ground for proceeding, to 
dismiss the complaint (Section 67). If the 
case be not triable by the Magistrate, the Ses- 
sions Jutlge may, in such case, orcicr an 
enquiry. 

In the cases before us, the Magistrate 
slates in the 2n(l paragraph of his letter, 
dated 21st May. that he ha<l first examined 
the complainants ; but, on reference to the 
papers sent up, we are unable to find any 
trace of such exaininaiion, and we, therefore, 
conclude that the statement is inaccurate. 

We have alsf) to observe that an enquiry 
by the police into complaints falling under 
Chapter XIW does not appear to be war- 
ranted by law. Section iSo not being one 
of the .Sections oi ( hapter XII. winch are 
made applicable to ('hapt<‘r XIV. by Section 
24q. 

'riie onlers of the Magi^tratc arc (juashed, 
and he will procecvl to eiKpiire into these 
cases accouiing to law . 


The 13th June 1^67. 

Present : 

The Iloii’ble F. B. Kemp and F. A. (ilover. 

Confessions (involuntary)— Evidence (by Police 

Officers ) - Judgments (Irrelevant remarks 

against prisoner). 

Criminal Kefeired Jurisdiction. 

Queen rrrsus Dhnruin DiiU f)jha and two 
others. 

A police offuer acts improix-rly and illrj^Mily in 
offering any indurement to an acrused }»er*<on to make 
any disclo&ure ot c^iidc>sion. No part his evidenrr 
as to the disri»\#'ry <»f facts in « on'»*<juen<'e of such 
confe.ssion is leiL'ally admissible. 

Remarks to the; effect that the piisuner was a WTson 
of wealth and influence, and had fircvi nied truth from 
appearing^, <»ught not, iink-NS established in evidence, to 
find a place in a judgment. 

Glover^ J, — 1 ‘he prisoners in ihis case, 
Dhurum Duit Ojha. No. i, Rai, 

No. Zy and Budree Iloormec, No. 3, have 
been convicletl ol murder, ai^<l sentenced 
capitally, subject to the confirmation of this 
Court. 


^ Dhurum Dull Ojha has been defended by VSod Vfllf 
Counsel. 

'Fhe case for the prosecution is that the 
Brahmin prisoner, \vho is described as a man 
of position and influence, desirous of ridding 
himself of hi.s kept woman, Mussamat 
Poosanee, who had Itroughl a suit against 
him for maintenance, and had otherwise made 
public the nature of the liaison between 
them, sent his servant, the prisoner No. 3, to 
fetch her and her child (an infant of some 
two years! from l.uchmeepore Pookheria, 
w'here she hail lived in a pucka house be- 
longing 10 Dhurum Dull Ojha, to his own 
residence at Saogaon. 

'Phat, on hei atiival there, .she was made 
drunk, and afterwards coniliicied to a mangoe 
lope, half a mile or less distant, where tlie 
prisoner No. 2, likcwvi.se a servant of the 
Ojha, .strangled her, the other two prisoners 
assisting. 'I’hat the prisoner No. 2 after- 
ward.s strangled the child, and that the bodies 
of the two victims were carried off by Lailoo 
ami Budree, and Hung into a neighbouring 
*• man ’* or lake. 

Fhat they were afterwards removed by 
the same two prisoners, and carried to a small 
patch of jungle belonging to prisoner No. 1, 
where they were buried, and from which 
they were afterwards exhumed by the 
police. 

h appears from the record that the mur- 
der look place on the 6th of .March. On the 
I3ih, Drigopal Chowkeedar reported the 
i. ircuinslance at the lhannali, ami the police 
coininencfd an enquiry, the result of which, 
wc mav .stale shortly, was that the prisoners 
Nos. 2 ii.ad 3 confessed that what were said 
to be the remains of tin; murdered persons 
wen* found, and eyc-wiines.scs to the murder 
di.scovered. 

'Fhe prisoners Nos. 2 and 3 confessed to 
the Magisliate that they had asKisted at the 
murder of the w'ornan and child by the order 
of f»risoncr No. i, and the prisoner Lailoo 
re|.K:ate<l his confession at the Sessions. 

I'he evidence of the .Magistrate, Mr, Beaincs, 
was taken j’s io ihc lad of the confessions 
having Ueu proj erly made before him, and 
ihere is no reason to supfiose that they were 
otherwise than voluntarily given. 

With regard to the prisoner No. i, 

Dhurum J>u!t Ojha, the case is different; and 
we think that he cannot be convicted on the 
evidence as it stands on the record. It is a 
matter of great regret that the Sessions , 
Judge did not order a conditional pardon 




Criminal 


THE WEEKLY RBPOETSR* 


Xutings, 


[VoL VIII. 




VoLVUI. to be offered to the prisoner Lalloo, and so 
have secured some reliable testimony against 
the chief offender, the more especially as 
he evidently distrusted the evidence of the 
two eye-witnesses. As it is, the result is a 
lamentable miscarriage of justice. 

We will e.xamine somew’hat in detail the 
evidence on which this case has pro- 
ceeded. Drigopul, a chowkeedar, deposes to 
having overheard (whilst going his rounds 
at night) the wife of the prisoner lUidree 
saying to her husband, “ Why did you 
murder ?” Next day, this witness spoke to 
Budree on the subject, and succeeded in 
eliciting from him the whole story of the 
murder, on which he started off to the thannah 
and gave information. 

A head constable made the first enquiries, 
which rc.sulted in the arrest of all three 
])risoners : l)ut he was speedily superseded by 
the Court Inspector who had been specially 
deputed to investigate the case ; and here we 
must remark with strong disapprobation on 
the way in which the Court Inspector con- 
ducted the investigation. Section i4(> of the 
Code of Criminal Procedure e.xpressly forbids 
a police ofiiccr from offering any induce- 
ment to an accused person to make any 
disclosure or confession : but in the face of 
this prohibition, a proliihition of course well- 
known to him, he told the prisoners Lalloo 
and Budree that, if they would confess, he 
would manage their release : to use his own 
words : “ The prisoners Nos. 2 and 3 were 
told h\ me that I wouhl get them released 
if they would speak the truth : this is the 
dustoor.” 

I’he Sessions Judge remarks on this : 

It is extremely douhltiil how far witness 
No. 2 (the Court Inspector) was justified 
in thus speaking to prisoner No. 3 who 
was then doubtless under grave suspicion 
of murder.’’ We have no doubt whatever 
that the police-ofticei’s conduct was highly 
improper and illegal, ami that no pan of 
his evidence as to the discovery of facts in 
consci|uence ot the confessions is legally 
admissible. 

'I'he testimony of the two eye-witnesses, 
Gholam 1 lossein and J hapsee 1 )hanook, is how - 
ever on record, and we now proceed to notice 
it. It is the only direct evidence against 
the prisoner No. i : but. if credible, it is amply 
sufficient to convict him of the murder. 

Golam H ossein stales that, about three 
days before the “ Sooruj Poojali, ‘ lie went to 
the prisoner No. I’.s pukha house at Saogaon. 


He does not say in his evidence at the 
Sessions what he went there for, and as 
Dhurm Dutt Ojha had some time before 
turned him out of house and home, and 
reduced him from a cultivator to a coolie, 
it is primd facie unlikely that he would have 
paid a visit to one who had treated him so 
badly. At all events, an explanation of his 
presence should have been obtained. Whilst 
waiting, as he says, at the door of the room 
in which Dhuruin Dint Ojha was doing 
jioojah, the prisoner Budree came and reported 
that he liad brougiit the woman Poosanee and 
her child, and had placed them in the garden 
fphoolwaree). This witness was apparently 
allowed to remain where he was in front of the 
house and within a few paces of thepheolwaree, 
unnoticed anti un(|uestioned, and from w'here 
he was he says that he saw' the prisoners 
eating and drinking tw'O bottles of sharab 
which had been furnished by Dhurum Dutt 
Ojha. It was at 3 ghiirrics of the night that 
this look place, and the night is admitted to 
have been a dark one. Now', there are start- 
ling iinj)robai)ilities in this story. In the first 
place, is it likely that the w’itness w'ould have 
been allowed to remain in full view, in front 
I of the house, and never iiavc been discovered 
or (lucstioned Again, is it likely that he, 
standing as he says within 10 paces of the 
tirinking parly, would have remained un- 
noticed by persons who. according to his 
afier»statenient, were then meditating a 
dreadful crime ? Paslly, is it likely, or rather 
is it not so unlikely as to be almost beyond 
the bounds of reasonable belief, that a 
high caste Brahmin, such as Dhurum Dutt 
is said to have been, siiould eat food and 
drink wine with two low-caste Hindoos.^ 
It appears to us only necessary to read this 
man’s evidence to be convinced of its false- 
ness. 

'I’o return however. I'his w itness deposes 
further that, after eating and drinking, the 
woman (who was somewhat intoxicated) and 
the prisoner Budree went away towards 
the west, Dhurum Dull and Lalloo coming 
back to the bouse. The witness remained 
where he was, still unquestioned — why, is not 
.slated nor explained -and after wailing some 
time (both ghurry and ghunta are the words 
used, and it might be an hour or only 20 
minutes) he saw' the prisoners Nos. i and 
2 come out of the house and go south. 
Witness followed them as he says from 
curiosity to a place called the Maharaja’s 
Bagheecha, half a mile distant, and he there 
saw the three prisoners with the w’oman and 
the child silting under a tree. 
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The witness then describes how tliAi the 
prisoner Budree threw a cloth over the wo- 1 
man's head, and pulled her backwards, wlien j 
Lalloo fell upon and strangled her, Dhiirum , 
Dutt holding her legs, ami how the child. ' 
beginning to erv, was afterwards strangled ; 
by Lalloo. 

He goes on to sav that, horriiied at the . 
sight, he reinonsiraied and called out, Wljat ' 
zuluin are you doing? ' ( >n which l>hnium 

Dutt Ojha, who, if this wiinoss's slaicmcMjl ' 
be true, must have been ulicrly igm>rant 
of his vicinity, replied, •• V oti are my ryr>i : 
hold your^longue/ 

I'he bodies were then tied to a bainbov>. 
and the prisoner No. i ordered the oilier two 
to throw them into the lake* the wom.iirs . 
sarre was taken from her coipse by the pii 
soncr Dhuruin Dull, torn in halt, and given 
to the two other.s, 'This is a point in tin* 
ca.se which might, it true, have* been cmio- 
borated. A of the viliagc* is said to 

leave taken one of tlie halves (jt the «» 

w'ash. But the man was not {uoluced, noi j 
was any allemja male to retotd bi.s 
evidence. 

I'hc witness tlien went bav k to tb« pri- 
soner No. r.s old house, whuh is hail a iinle 
distant from the new one, 

But, before going, he found to liis surpii-e 
that he had not been alone in his place ot 
espial. Anoilicr man. Jhapsce Dhanook, wit- 
ness No. 4, had followed the pri.soner like- 
wise out (^f curirisiiy, and had wiinc.‘'.scd the 
murder. 

'Fhis witness dejjoscs to inuch the same 
cfTecl as (ihohim llos^cin, and theic i.s thi.s 
dilTerence in favoi oi his position that !»<• 
was, or .sav.' he wa<. a s(^-r\am of I)liimim 
Diilt, and h.ul dien foie a leason hjr lieiug 
on the premi.-es at the tune the worn. in i.s 
alleged to have been brought there. 

After a careful review of this eviclence, 
we have no hesitation in expressing ran 
entire di.sbelief in anv j>art(>l it. 'i'lic impro- 
babilities are glaiing, and .some portion, /. c.. 
those that refer to wlial lo^k place at tlic 
time of the murder, are, we may almost say, 
physically impos.sible. 'I'he night wa.< 
dark, the place a thick mangoe tope : under 
such circum.stances, a man could distinguish 
nothing of what w^as going on within even 
a few^ yards of him, much less detail with 
such suspicious minuteness everything that 
is said to have happened from beginning 
to end. 


Whilst on this pari of the case, we may VoivilL 
remark that the prisoner No. a, Lalloo, in 
his confession before the Sessions Court, 
denies that these witne.sscs were present 
at the time of the murder, and alleges that 
they were taught what to say by the police 
auilioritic.s and in hi.s presence. 

We can cvuu eivc no reason for this man’s 
sptMking falsely on this one point : he had 
certainl) nothin*; to gain by doing so ; and 
the c-xcv.xsivc impiolMbilily of ihc‘ evidence 
of (Iholain Hos.scin aiul Jhapsce Dhanook 
lends a color to his st.iti'mcnl. 

And l.istlv, ii IS scared) to l>e believed 
that ( iliolain llosscin. a man who, according 
to his own account, hail been deeply injured 
by the piisoner Dlimum Dull Ojha, after 
witnessing what had put his (‘uemy so 
completfly in his power, should keep silence 
altogether, arul neglect to inform the police, 
alilwaigli theie was a ihanah within two miles 
ot the scene of the minder. 

I he next wiinessi s foi liicr prosecution arc 
two. |<»lahas Bill.i No. 5. and Rohmati No. 6. 

'riiev state ili.it one <lay ulalc not men- 
tioned), as they weie passing by the lake, 
iluw .'•aw “a bod), with a child tied to it, 
floating ’ they weie not able to say wbclher 
the bo<ly was that of a male or female, although 
the) passed close to it. 

'Fbev depo.st*. tin I her, that, on the same 
dav, or ralhci in llu* night ol that day, about 
I - , o’clock, they met tiu* piisoners Nos. 2 and 3 
carrying a body shing on a hUie from the 
direction of the lake. 'J'hev say that they 
knew the men and acc(>ste(l them, and that 
the pii.soneis replied ‘‘choop, choop.” arid 
went on their way easlw-iid. 

It is reinai kabb* that these witnesses never 
mentioned a woid of what they had seen 
until the (.'ouil Insj»ectoi grn hold of them. 

Ii i suggest< d, indeed, that the pri.soner No. i 
was a per.son of great wealth and influence, 
and prevented the utilh from appearing ; but 
then- is no eviiience of this on the record, 
ami .vuch rcmaiks ougln ii(»l, rmless establish- 
ed ill evidence, to have found a place in the 
judgment. 

'I he last wiirjess, Lai .Sahai, proves that a 
Br.thiijinee woman, the mistress of the 
prisoner No. i, used to live in his village of 
Luchmeejiorc l*ookheria, and that the prisoner 
Budree took her away from there two days 
I before the '* Soomj Boerjah/' 
i 'J'his wa.s the ca.se for the Crown, 

I 7 'he bones found in the jungle at the , 
f place pointed out by Budree were sent to 
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VIU. the Medical Officer, with the request that he 
would report on the cause of death — a thing 
he was, as a matter of course, unable to do. 
He was not asked to state what the bones 
were — whether those of adults, or of children, 
or of the male or female sex. This omis> 
sion on the part of the Magistrate has de- 
stroyed one link of the evidence ; and, as the 
Medical Officer had died before the trial 
came on, the omission could not be repaired. 

As the case stands, therefore, the only 
evidence against the prisoner Dhurum Dutt 
Ojha is that of the witnesses Gholam 
Hossein and Jhapsec : and, for the reasons 
above given, we think it altogether untrust- 
worthy. 

Without it, the fact of two bodies, not prov- 
ed to have been those of the murdered 
women, being seen in the lake, does not affect 
this prisoner ; nor docs the sul)se(juent dis- 
covery of certain bones, which may or may 
not have been the bones of the deceased 
and her child in the place pointed out by 
Budree. 

Neither does the fact of the woman's being 
taken away from Luchineei)ore Pookheria 
necessarily connect the pri.soner with her 
disa])pearance ; it is evidence against the 
prisoner No. 3, but matter of suspicion 
only against Dhurum Putt Ojha. 

It is greatly to be regretted, as we before 
observed, that the Sessions Judge did not 
exercise the power given bim, and direct a 
conditional pardon to be offered to the con- 
fessing j)risoncr. 

As it is, we arc forced to declare that there 
is no cre<iible evidence on the record against 
the man who, we have no iloubt, is the 
principal otTender, and to direct his relea.se. 

The other two prisoners confessed, the 
one to the Magistrate, the other to both 
Magistrate and Sessions Judge. There is 
no reason to suppose that these confessions j 
were not volunlarily given : and, taken with 1 
the circumstantial evidence, they are suffi- 
cient for conviction. 

\Vc think, ho\\ever, that it would not be 
expedient, under the circumstances of this 
case, to confirm the sentence of death passed 
vnpon these prisoners. We therefore commute 
it to one of transportation for life. 


The 15th June 1867. 

Present : 

The Hon'ble W. S. Seton-Karr and 
A. G. Maepherson, Judges, 
Abetment— Section 94, Act XX. of z86d. 
Queen versus Gopal Prosaud Sein and others. 

Committed by the Magistrate^ and tried by 
the Sessions Judge of Cuttack, on a charge 
of making a false statement, under Section 
i)i. Act XX. of 1866, &c. 

I ^ndor Section 94, Act XX. of 1S66, an abettor may 
be punished more severely than his principal can be. 

Maepherson, J. — We dismiss these ap- 
peals, as the convictions and sentences ap- 
pear to us to be fully supported by the 
evidence. Nilkunt Nund might have been, 
and perhaps it would have been better if 
he had been, charged under Section 474 of 
the Penal Code. And in his sentence there 
is this peculiarity and apparent anomaly, 
that he ha.s received a heavier^ sentence as an 
abettor than could have been passed upon 
him if convicted for the principal offence. 
But the sentence wdiich has been passed 
upon him is strictly in accordance with the 
provisions of Act XX. of 1866, Section 94, 
from which it appears that the Legislature 
intended that the Courts should have power 
in certain cases (as for instance when he is 
the chief offender, the person really i>ulling 
the strings, and for whose benefit the offence 
is, in fact, committed) to punish the abettor 
more severely than tlie person who 
actually commiis the subslanlivc offence. 
Moreover, the prisoner Nilkunt has in no 
way suffered from the form which his con- 
viction has taken, for, if convicted under 
Section 474, he might have received a far 
more severe sentence. 


The i7ih June 1867. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 

Evidence. 

Queen versus Mussamul Joomnee and 
another. 

Committed by the Magistrate, and tried by 
the Sessions Judge of Pahta, on a charge 
of administering stupifying drug with 
intent to commit theO. 

Recognition of things not before the eyes of deponing 
witnesses is not evidence against a person accused os 
having been in possession of those things. 
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Glover, regard to the appellant 

Mussamut Joomnee, we think that the facts 
of the case were properly laid before the 
Jury, and that their verdict < f guilt v must 
stand, there being no point of law iinolvctl. 

But we also think that theic Ikis been a 
misdirection in the ca^e oi the ether appel- 
lant Jooniun. Me ha> been cmnicted of 
dishonestly retaining in his pci'-^e-sion stolen 
properly, the only e\‘ideiKe against him 
being that a ///eAr saitl 10 been stolen 

from the pros^'CiUor was touhil under his 
aim, lie being liu* bruilicr in I.iv ot ibe leinale 
prisoner. 

Now. tiiis Z/iti/ce was noi piOvluc<‘d at the 
trial, and recognitifui (»1 ihnig^ not beioie 
the e\cs of ilepo-'ing wiinesst's is not evi- 
dence against a prisoner iucum J <.f having 
been in possession of tho^e tilings. 

Moreover, there was n<i attempt to piove 
that the prisoner |nf>iniin bad a euillv know- 
ledge that the M</Av had been stolen, lie 
was admitictlly altogethei uik onnev tcul witli 
the ihett, and lived a consid»‘i.iblc tiisiame 
off: and, supposing lor argum<mi s sake that 
the tlhihe uin aiticle common in all houses) 
brought l I his house by Ins idniei -in-law 
was the identical thahe .'•tolen iiom tin* 
r*asce, there would arise no pie.Miniplion that 
Jooinnn knew it to be so, or bad un\ reascai to 
suppose that it was so. 

We consider ibal these pmni.s m tavor (H 
llic pr.soner ought to have been bnrnghi 
prominently to the notice of the Juiy, and 
that the negletl of the judge lo do so was 
a substantial misdireclion piejudiciug die 
accused's case. 

And, as there was no othei evidence what- 
ever agaimst tin* prisoner, vve diicct hi*^ 
discharge. 


Queen versus Rajeoomar Sing. 

.V i'onvtittou M'liicncc arrived at l>y a l)e|>uty 
M.’iytivtjato in tiu- .ahv.cntt' of the prisoner wett* <|ua»hedl 
a'- irtv4;i»l.if . 

7 . 'l'H^^^ proceedings are alto* 
gather irregular, and must lie set aside. 

1 he conviction atnl sentence arrived at by 
the !)epuiv Magisiiaie in the ah,sence of 
die prisoner arc ipi.ished, and the proper 
Magistrate will <all the piisonci before him, 
and. alter it'toiding conviction nuiless he 
sec leason \\h\ the pii.soner shonld not be 
tonvic ted', he will p.vs.s sentence th novo, 
suth ^entente no! exi ceding the sentence 
irfeL’iikuly pa.nsed, and the peiioil of impri* 
soniiKMU whah the pii.sonci has already 
umlergone umlei such sentence being de- 
ducted. 

It i.*^ not cle.u vvhai the Magistrate means 
l)v the lemaik that the Joint Magistrates 
proceedings, m onlering the pri.soner into 
continement. were of an ex<*cutive character, 
subject to apjieal to the Magistrate. 


Die 1 7di jviue 18(17. 

Pit salt : 

'File Ilou'ble 1-. S. Jackson and 
C'. P. llobhoiise, 


The I7t}i June 1807, 

Pt a cut : 

'I'hc IIou ble L. fa( k-.*jn and ( ’. W 
IJubliou.se. 

irregularity— Conviction and sentence (in the 
absence of the prisoner). 

Criminal Revisional Jurisdiction. 

Mtviswn under Seciion .^04^ Code of Criminal 
Procedure, 


Jurisdiction (of Deputy Magistrate to question 
legalij^ of attachment by Civil Court)— Muni* 
cipal Tax (Payment of - -out of Fine). 

t'f'ininal Kevisimial [urisiliclion. 


Refianc u rider Set /ton ./j./. Code 0/ 

Cl i tut rial Ft oct dut c, 

fjuceii versus lirojo Kishore Dutc. 

1 hf* h'g.ihlv **r fimnalily <»f tl>e mtule of attachirxMit, 
aUovvrd hy H (dvil (‘ourt, ih not .1 rnattvr for a l)<"|)uty 
Magi strata' s tori'.lfl*,'! .).lK»n. 

W’hrrr .1 i)»-pury Magistrate, (Virtwlering that thr 
aUarhm»-nt of a raju.ngc in cx<'f ution of a cfccrev of a 

< ivil CcMiit wa. Iw raiisf it was plao'cJ in the 

of thr judgt!i<‘ht>flrt>toi S hi^hand, anti that 
th<* hustjaiid o irauduh'ntly in ir« ovi-ring ami 

< i,jM the wh« * I. anil axU’s of th<‘ carriage on its 

suh‘i>*qm jil f'u at reai** of Municipal tax, con- 

victed hjn> of an rdJciici uiuler Section 424 of the Penal 
Code, the r<,nvi<th»n was set aside. 

A Deputy Magistrate has no authority to order arreari^ 
of Munirjpal tax due by a person to l>e paid out 
of a fine Icvicdi on him. 


Jackson, J, 
{>ctitioner has 


\Vk are of opinion that the 
been improperly convicted 
Or. 70. 


Velirillp 
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VolVin. under the 424th Section of the Indian Penal 
Code. 

It appears from the Deputy Magistrate's ! 
judgment that a decree was given against i 
one Panaoolla at the suit of Sowdaminee, the 
wife of the accused ; that, execution of this 
decree being sued out, the carriage and other 
moveable property of Panaoolla were at- 
tached and placed in custody of the accused. 

Subse<juently, an officer of the Municipal 
Commissioners distrained the goods of Pa- 
naoolla for arrears of Municipal tax, and 
seized the carriage in ([uestion, after which 
the accused removed the wheels and axles, 
and concealed them. 

The Deputy Magistrate considered that 
the attachment of the carriage by placing 
it in the custody of the accused, who was 
husband of the judgment-debtor, was illegal 
and ah initio null and void, and that the cir- 
cumstances of the removal were such as indi- 
cated fraud. 

We think the legality or formality of the 
mode of attachment allowed by the Civd 
Court in this case was not a matter for tlie 
Deputy Magistrate s consideration, and that 
he should confine himself to his ovmi pro- 
vince. 

The accused niJiy have acted inconsider- 
ately and improperly in doing any act in 
infraction of the distraint levied by the Mu- 
nicipal Commissioners, and it was probably 
with a view to his being dealt with under 
the provisions of the Indian Penal Code re- 
lating to contempt of the authority of public 
servants or the like that the Chairman 
authorized the prosecution in the case. 

Put we think it quite clear that the con- 
viction under Section 424 cannot stand. 
We set it aside, and order the fine, if it has 
been levied, to be refunded. 

Wc observe that the Deputy Magistrate 
ordered the arrears of Municipal tax due 


from Panoolla to be paid out of the fine, ar 
order for which we are not aware of an^ 
authority. 

I The 17th June 1867. 

i Present : 

! 

j The Hon blc F. 11. Kemp and F. A. (Hover 
I Judges, 

j Finding of Judge — Evidence to prove alibi. 

I Criminal Rcvisional Jurisdiction. 

I Revision under Section Criminal Pro- 
i cedure Code. 

i (^)ueen versus Madho Surrun Singh. 

'I'lie prisoner was declared entitled to a finding by th 
Sessions Judj^e as to the sufficienry or otherwise of tb 
evidence adduced by him to prove his alibi ^ and that b 
did not abscond to evade justice. 

Kemgs J, 'Phe prisoner has been hear 
thiough his pleader. 

When this case was before us on a refer 
j ence by the Sessions Judge under Sectio 
434, we held that the Se.ssions Judge w'a 
w'long in holding that the proceedings c 
the Assistant Magistrate were illegal, inar 
much as the case had not been struck off tli 
file, because the accu.sed had cleared hiu 
self of the crime charged, but simply becaus 
there then appeared to be little prospect c 
bringing the guilty parties to trial. 

'Phe prisoner is entitled to a finding b 
the Sessions Judge of the sufficiency c 
otherwise of the evidence adduced by hir 
to prove his alibi, and that he did not at 
scond to evade justice. 

Remanded for that purpose. 


; 'Phe 22nd June iS()7. 

i Pf eseut : 

\ 

I 'Phe llou’ble W. S. Seton-Karr, Judge, 
j Fabricating false evidence — Punishment. 

i t,)ueen versm Kalachand lioidyo, Ax. 

I Committed hv the Magistrate, and tried by th 
Sessions Judge of the J^f-Pergunnahs^ o. 
a charge 0/ fata leating false eiddence, 

A sentence of three years’ imprisonment is not to 
severe a punishment for a deliberate attempt to perver 
justice by fabricating^ in one office false statements to b 
I designedly and corruptly used in another. 

In this case the prisoners have been con 
j victed — Kalachand of causing false cvidcnc 
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Altogether, 1 am quite satisfied that the yoiVlIL 
pfi>onors have had a full and fair trial, and 
ilui they have been justly convicted. 

Ai the close of their petition, the pri- 
soners coinj)lain of the severity of their 
sentence. 

A senience of three years' imprisonment 
is by no means too much for a deliberate 
aiiempi to pciAcit justice in this way by 
fabric.iuiig false staiemenis in one ofhcc 
which were to be dcM^mcdl) and corruptly 
used in another. 

The appeals ate i ejected. 


to be fabricated, and of having attempted to 
use the same as genuine; and Motee Lall, of 
having fabricated false evidence by antedating 
an order on a petition. 

The facts disclosed by the eNidence show 
that the prisoner Kalaciuind, when accused 
before the Deputy Magistrate by one Nil- 
monee Xundee of extortion practised on the 
26lh of July, wanted to prove that, on the 
day in question, lie was at the t ilViee ol the 
District Superintendent of Police at Alipore. 
and that Molce 1 /all, the second prisoner, pre- 
sented a petition showing that Kalachand 
was at Alipore at the ciuclurry on the das 
in question, and got an order cuvlorsed on the 
back of the petition, and signed b\ the Di.s- 
Irict Superinleiident, Mr. Lariyiiiore. 

It now turns out that at the veis nine 
the District SupeiinteiKieni. .Mr. l.arnniore, 
svas very many miles uwa\ Isom Alipore, 
engaged on a local eiiquirs . ami that he couKl 
not possibly have signe<l the ooier oif the 
day in question, nor hu some day^ aticr- 
warils. 

'I'hal the order was antedated and put in 
to serve the purpose of proving a false 
there can lie no doubt: and tlie inference that 
Kalachaml wanleil to make use of this peti- 
tion in his detente, knowing it to be talse, 
is irresistible. 

'Hie second prisoner at tii>l admitted that 
he wrote the order ; tiiU it liirns out that 
he wa.s not really ajipoinied to the oltice he 
held until five days after the order. 

'I'he Jury were fully and properly charged, 
and the points in favor of the piisoners, siu h 
as they were, laid bet ore the jury, 

I'lie j>elilioners pin in long statements, in 
apjical, impugning the charge and conviciirm 
on the ground of genera! illegality : but ibe\ 
do not speedy wii.u is illegal, or bow ib<*v are 
affected thereby, except in a geiu r.il way. 

Act XIX. of 1850, which tiiev <|UOte, Inm 
not the reinoiesl bearing on their case ; and 
Section 24 of .\ct II. of 1855, to which 
Section 1 consider they allude, merely says 
that vakeels are not to disclose the pro- 
fessional secrets of their clients, 'i'he 
witness Nubo Nar.iyan, to whom allusion 
is thus made, has not made any disclosures. 
He has merely spoken as to what look place 
on the original trial of Kalachand, and as 
to the presentation of the petition at Alipore, 
on which trial he defended the prisoner. 
These facts might have been proved w ithout 
this witness, and, in fact, they are not denied 
by the prisoner. 


'I'hc 24II1 June 1867. 

Pf font : 

The llon'lilc I'. B. Kemp, A. f 1. Maepherson, 
and V. A. (ilovcr, 

Misdirection - Evidence of Accomplice — 
Corroboration. 

Klueen rv/.v//A Nawab Jan and others. 

C*>mm{t(fil I>v ihf nnd tried by 

the Jud^f o/'Efist Puidii'ttn, on a 

of' iliUi'ttw , 

(%»nvn'tioti atul srt asido ((tlovri, 

ing) as to two of tin* pnsonns, on tin* gronnif that thrre 
was .1 in»sdin*< tion lo tiu* jury, hcrausf thr |iidg4* in 
siiiniiiing «ij> tnnitlrd to atlvisc ilur Jmy m*t to Ciinvict 
upon the un<oiiot»oialrtl cviilcrur of an appiovri, and 
1 h*» ausf 1 m* tii*at«*<l as t onol>i»rati\c that which was no 
rotrohoi.'ition in law . 

(Porei, J. Aj.t. the prisoners in thi.s 
case have appealed, and the appeals of Nawab 
Jan. prisoner So. 3^, Koodcratn Mitlcr, pri- 
soner No. 40, ami of Norool Hoodda, pri- 
soner Nfi. 4t», have been argued by C'ounsel. 

With regard to ibe prisoners Nos. 10, ii, 
13, 14. 15. ib, 17, 18. i(>, 20, 21, 22, 23, 24, 
and 2b ^5, and prisoners Nos, 41 to 45, 

iheie wa.s independent evidence as to their 
picsence at the d.icoiiy, evidence which 
afjpears to have been very fully and fairly 
laid beffjrc the Jury by the Sessions Judge, 
and no point of law is taken in their petition 
of appeal. 'Die Jury believed the evidence, 
and the conviction shoulii stand. 

rhe Ollier three [insoners have been con- 
victed of abetment. And. first, as lo the 
prisoner No. 3^, Nawal) Jan. 

It ctiniemled on his behalf that the 
Judge misdirected the Jury, and prejudiced 
the prisoner’s case in the following jiaiticu- 
lars : — 

\i.) Tliat he left the evidence of the 
approver witness Rahmut Sheik to the 
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Jury, without duly cautioning them as to the 
nature of that evidence. 

(2.) That corroboration of this witness’s 
evidence was necessary, and that what w'as 
laid before the Jury as corioborative evidence 
was in reality not so. 

(3.) That the prisoner ought to have 
had the benefit of the break down of the 
prosecution in no less than 14 out of the 15 
counts charged. 

(4.) That the Judge omitted to mention 
to the Jury the failure of the prosecution in 
the matter of Nawab Jan’s alleged attempt 
to escape, and of the intercepted letter - 
omissions which prejudiced the minds of the 
Jury against him. 

(5.) That the Judge ought to have left 
the question, as to whether die hitdals came 
from the Nawab \s cutcheny, and wore his 
servants, for the Jury to decide, and not liave 
directed them that ihe latlials ahil come 
from the cutcherrv, aiul uure the piisoners 
servants. 

And, generally, that the Jury ought not to 
have had their attention directed to particu- 
lar counts of the chaige only, hut should ' 
have been told to consider all the vhargi‘s| 
together, and to give the prisoneis the henVtit ; 
of any doubt regarding any particular charge, 1 
which might arise from tlie fact that all the j 
rest of the charges had tailed. 

In support of the appeal, the judgment of 
the Full Jlench of this (/ourl, in the ea.se of 1 
Klahce Huksh (V. Weekly Reporter has 
been relied on ; and, with leicrcme to it. I ; 
am willing to admit at once that the ludae’s 
charge in this liial is not a sali.^^actolv one ; 
but the question is whether 11 ainonnis to a 
misdirection. 

Alluding to the evidemeo of the approver, 
the only direct evidence against the pri.somT, 
the Judge said this ; Wnh regaol to the ' 
“ credence to be given to the evidence of ^ 
** the said Rahniui Sheik, liie jurv, when 
“ weighing the same, will rememher that it ' 
is the evidence of a party charged with an 
** offence, deposing under a conditional pro- ' 
mise of pardon. 'I’his is no teason tor 
“altogether distrusting the evidence given., 
“ but it is necessary to receive Mich evi- 
“ dence with caution, e.specially when it 
“make's mention of words .'ipoken by the 
** pri.soners, such statements being incapable 
“ of any corroboration or of contrary 
“ proof being adduced to rebut them. ' 

The Judge said further iliat, although 
there w^ere various improbabilities in Sheik 
Rahtnut s evidence, still he was of opinion 


that it should not be rejected as altogether 
untrustworthy, and he mentioned to the Jury 
certain circumstances which he considered 
as corroborative of Rahmut's testimony, 
d’his RahnuU was, no doubt, a very unsatis- 
factory witness ; his story was in many 
points in the highest degree improbable, and 
lie was admitted to have made false state- 
ments in at least one particular ; still it did 
not necessarily follow that all that he said was 
false, and the Judge was not wrong in tell- 
ing the Jury that it did not. 

As to the corroboration, so much of it as 
refeirecl to Nawab Jan’s presence at Kulna, 
1 and to his behaviour there, was, 1 have no 


I doubt, improperly put before the Jury ; for 
1 corroboration of Rahrnut's statement as to 


; the Nawab’s going to Kulna would be no 
; evidence to connect the jirisoner with the 
i oflenco of which he has been convicted, 
i Corroboration must be on a point material to 
; the issue, and the evidence of fifty respect- 
; able \viinesst‘s in corroboration of Rahmut’s 
• account of Nawab jan'.^ jiro.sence at Kulna 
I would not make Ralimut's evidence on other 
! and entirely dilTeient jioinls a whit strong- 
, er than it was before. 'Then as to the cries 
i or .^hoiu.s said to have been raised by the 
' laltials at the lime of the attack. It is 
ur^ed tlial the Judge was waong in telling 
1 lhc‘. Jury that they (the ciies) were corrobora- 
tive evidence. What the Judge says is : 
*• If the Jiny believe that this cry ( /. e., this 
“ IS the day of Nawab Jan, Koodeeram 
“ Milter, and Xonujl Hoodda ) was 
rai.sc<l. alibi ;agh die mention of these 
*' names of the piisoneis by iho lattials 
“ cannot be lak-m as diieti evidence against 
“them, it is clear that liie inendon of their 
•’names by ]»..!iies who are known to iiave 
“ been ilieir Nuivanls inav be taken as a 
’• conoboraiivm of the oiiier chcuinsiaiuial 
•• evidence.” Wiiat I understand the Judge 
to mean i^^. dial Kahmui’s siatemcni as to 
Nawab Jan's ai lion in the matter being in 
evidence, if the ]urv (if tfUil facie believed 
his connection with the attack, they might 
lake as corioitorative evidence the cries of 
the latlials, who came from his cutcherrv, 
ami were his servant'^ ; and, if lifis were hij^ 
meaning, 1 cannot sav that the Jury were 
improperly directed. If he had told the 
Jury to consider these cries as corroborative 
evidence per .v^^ ami without reference tc 
the eviiicnce connt < ling Nawab Jan with the 
conspiracy, then I have no doubt he woulc 
have been wroiyg. 

Again, as to the corroboration derivable 
irom the prisoner Niiwab Jan’s motives fot 
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abetting the attack on Jurreefunnissa's pre- ) 14 counts, the prisoner had all the benefit mVlt: 
intS€s, It IS urged that the Judge shouKI that he was entitled to, and that there would 
nave told the Jury that there was no evi- have been no ground for distrusting the evi- 
dence of any inoiive. On this point it ilence in support of the “ ahciincnt, ” merely 
seems to me that the Judge went ijuiic far because there was none to prove active parli- 
enough. He said : “ 1 he causes aic saivl cipaiion in the vlacoitv itself, or of kni)wiiig- 
to be enmity existing on account ot tpiarrcls Iv retaining poiiions of the plundered pro- 
“ arising out of the institution of a new periy afterwauis, Mt^reover. the jury liat! 

‘'market by the pii.soiuT No. tNawab ail the evuieiue before them, and "could 
“ Jan) througli his Mn*\ant Kooiiecrain. aiul a jiuige for theihS'*l\ e.s. h was not. I con- 
“ claim which IkuI been set up lo the pro- ceivc, the jihlgc s du:v to dt) more than 
“ periy heUl by jurrectunni.ssa by the pii- point out lh<* weikness oi the evidence on 
“ soncr Norool lloodila. *' these counts 


I'he Judge then proceeiled to comment on 
the different ways in wliich difTerLMit people 
were actuated, and ended: “'riie Jury must 

consider wiieiher there is profit that some 
“ degree of enmiiy thd exist between Xaw.tb 
“ Jan and the panics who have been aitaik- 
“ ed in this case, and also whether the\ aie 
“ satisfied with ilie jiroot that theie was an 
“ intimate relation existing between the 
“ prisoner Nawab Jan and Norool Iloodd.i.*’ 
He then mentioned the evidence which ap- 
peared to connect the two men together, and 
left it to tile lury to believe liiai evidence oi 
not. 

With rcgartl to the circunistanlial corro- 
boration ot the ajipi over's evidence as to 
Nawab Ian's motive in going lo Kulna two 
days bclore the flacoity. die judge said : 
“ i'he cause assigned for the visit ot Nawab 
“ Jan to Kulna is insuliicient,” and he gave 
his reasons for so thinking, leaving it lo the 
Jury to say whether the piisouer had ac- 
counted for his going lo Knlna or not. 'Mie 
question d<K‘s not aj)j)car to have been very 
material one way oi itie other, but the Jury 
were entitled to consider it : it vvas a cii- 
cumstance ot sus[Meion whicli might have 
been taken in cfuiin'ciion vviih the other evi- 
dence in the case. 'Faking the Judge s 
charge on die pomt of Lonoboruiion, there- 
fore, as a whole. 1 should not sav that it was 
wrong in law, ihougli it might easily have 
been more explicit and careful, conswh-rnig 
the extremely weak nature ot the evitlente 
throughout. Hut, were it odicrwi.>e, if die 
Judge’s caution lo the Juiy lead been suffi- 
ciently strong, the objection vvouhl tviil, for. if 
after due and suflicient warning a Jury 
choose to believe the uncorroboiate<l evi- 
dence of an accomplice even in the f iii- of 
violent irnprohahilities, their tindmg wouhl, 1 
apprehend, be legally unassailable. 

Then, as to the 3rd objection taken by the 
prisoner's Counsel, it appears to me that, 
as the Judge charged for an acquittal on the 


'I'he 4lh obj(*cii,»n relates lo the SesHiOns 

Iiulge’s omissions 

No doubt, ii would be a gooil ground of 
appeal if, in summing up cviilence, a judge 
weic lo l.iy betoie a jniy oulv tliat which 
bore against ihe piisoiwr. ;iud not that also 
wliich was in lus favoi . 

Now. die lud ge has ad in iiiedly made no 
meiiiion either of the alleged attempt to 
escape. 01 ol die leiUM' said to have been 
lound in the* |ail wtll: but nothing was 
made ot dx'se points .il ih<‘ irial. It was 
never seiionsiv alleged that Nawab Jan 
attcMnpi<‘(i lo ev.id*’ ;uif‘st (the word escape 
has bemi u^ed improperly Nawab Jan never 
tried to est ape alter being arrested i. and the 
fpiestionsc^ ni'^ never to liave been entertained ; 

I it vvas certainly iu»l in the least relied upon 
lor the ( rovvn. and il cannot be supposed 
that the omission of the v iiciiinsliiiK e from 
' the judgc'.s charge had any prejudiciiil effect 
I on tile minds of the Jury. 

'Fhe same remarks a[)jd\ to the letter. The 
evnlr'in c on both [lointr, appears to me to have 
been virtually struck out of ilie lecord, and 
wa.s not put to Itie jury, either one way or 
tliiT other. Il v>ould have been belter had 
the lodge mailed the ciii utnslam. c ; but 1 
cannot tliml. ih.il his not having done so 
prejudiced the pii.sonei. or iitnoimlcd lo a 
inisdiiec tion. 

On the cdi objection I think dial the 
judge <hd. as a niattiT of fact, leave bi>lh 
questioiis to die juiy. Fhere was evidence 
on !h>'' pf.iots in the tirsl a considerable 
nmss ol evideh e; and aliliough the Judge 
uv 1 the words known lo liave been iheir 
ser vatil*-, " he retened, as it seems 10 me, 
10 the ev clence which he had already pointed 
.out 10 the jury, and left the whole matter 
in their liamls. 

His wools were: “It is first necessary 
** to see where the lailials are said to have . 
r “ come from, and where they are said to have 
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returned after the attack. The universal 

story is that they came from the Sriki.sto- 
“ pore cutcherry, and returned to it a;4ain ; 
“ and, though there appears to be some doubt 
“ as to whether the said cutcherry is actually 

visible from the houses which were plun> 
“ dered, there caji be no doubt but that the 
“fact that the attack came from the cut- 
“ cherry is su])staiuially correct : and that this 
“ was the case, is aiiested directly by the 
“ witness Tofa Sheik, one of the witnesses 
“ for the Oown, who swears that he was 
“ engaged in the attack, and went from the 
“ Srikistopore culchetry. 'Fhe Jury will 
“consider whether this evidence, corroborat- 
“ ing that of the other witnesses for the 
“ pro.secution, is to be believed, and wbetber 
“they are sati.sfied that the attack did 
“ emanate from the said enteberrv : that 
“ cutcherry is the sudder cnti berry of the 
“ Kalypore Pergunnah, as lias been pioved 
“ by the evidence of many witnesses, and 
“ it is not denied that the prisoner Nawah 
“ Jan is the /einindar of that pergunnah, 
“ although it is said that it iiad been fanned 
“out to several ddTerent ]»arties in the month 
“of August last, and several of the witnesses 
“ sw'ear tlial the prisoner No. 30 leniainetl 
“ at that cutcheny in tiie capacity of naib, 
“and this is adniiilcd by the ])nsoner in his 
“examination befoie the ('oiirt.*’ 

On the whole, therefore, and whilst admit- 
ting that the Jinlge’s ( barge not as full and 
complete as it ought to have lieen, that it is 
in fact an unsatisfactory charge, I do not 
think liial such a substantial luisdneciton 
has been made out as w'oulil jusiity this 
Court in inteifering widi the verdict found 
against Nawah Jan. 

'fhe case against Koodc'crain is somewhat 
stronger than that against his master Nawah 
Jan, inasmuch as two approver witnesses 
deposed to his giving orders tor the (Kuoiiy, 
and there was ciivuinstautial evideiu e 
besides, which, it believed, went some 
w'ay to suppoit the charge. 'I'he remarks 
above made reganhug tlu' appiover’s evidence 
apply enuallv to this prisoner: and aUhough. 
as I .said before, I tauiKl iiave desired to see 
the Jury mote carefully and stricti} warned 
against what 1 should haw considered. IkuI 1 
been trying the case, very suspicious evidence, 
Still I cannot say that they were not warned, 
or that the |iuige's charge was a misdirec- 
tion. 

There remains the case of Xorool Hoodvla. 

And this prisoner is in a very different 
position from that of the other two appellants. 


With the exception of the fact that he ac* 
companied Nawah Jan to Kulna, there was 
no evidencti w^hatever against him. He was 
not mentioned by the approver witness as 
having been present when Nawah Jan 
ordered the attack ; nor is there anything to 
connect him with it. The alleged facts 
that he was assisted by Nawah Jan in trying 
to defeat jurreefunnissa's claims~“that he 
was at feud with that lady, and was to have 
been |)ut in possession of her property — even 
if pioved, were no evidence against him ; nor 
(he not being jirovcd to have been connected 
with the couspirac) ) were the cries of the 
lattials at the time of the dacoity. His 
filing a petition against Jurreefunnissa 
just before the dacoity, and liis .sending 
IVanruith to do the same after the dacoity, 
may ha\c been suspicious circum.stances, but 
liicy raise no fair presumption that he 
abetted ilie commission of the dacoity, and 
the evidence of alleged enmity was alto- 
gether inadmissible, and should have been 
lejeclei. 

It apfiears to me therefore that, as regards 
this prisoner, the Judge should have directed 
the Jury to find a vcr.lict of “not guilty," 
on tile ground that there was no evidence 
against him. an 1 that tiie Judge’s charge in 
ihis respect was a suhsianiial misdirection 
]>rejuduial to the prisoner. 

I would order the discharge of this 
pri.sonci. 

\ ijiu'stion was r.iised by the appellant’s 
Counsel as to ihc amount of punishment. 

They camtended ifial, even if guilty, the pri- 
soners Nawah Jan and KooJeeram had been 
I visited with the ht'aviest punishment allowed 
l)y law', and that such excessive seventy was 
uncalled for. 

'rhe sentences ten years' transportation 
wiih heavy tines are undoubtedly severe, but 
1 cannot sa\ that they are excessive for the 
ollenees fouud to have been proved. Two 
separai(‘ dacoiiies, with reiterated assaults 
on the police, disclose a slate of lawless 
violence which most properly subjects the 
I abettors of such outrages to very severe 
I punishment, and this C'ouri would not, in my 
I opinion, he justified in practically nullifying 
the verdict of the Jury, because it had doubts 
as to the correctness of that verdict. 

I would dismiss the appeals of Nawab 
Jan and Koodeeram. 

Ktmf), J. — 1 quite concur with my learned 
brother in rejecting the appeals of the pri- 
.soners Nos, 10 to 35, and Nos. 41 10 45. 
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I am also of opinion that there was no IVannaih. who has been convicted, in the VolVtl 
evidence whatever to ^o to a Jurv in the course of which the latter said to the former, 
case of the prisoner Norool Hoodda, and that ** I'he houses luive been j)lundercd, and are 
he must be discharged. burnt:" Na\N.di Jan said, “Very well.” On 

With reference to the piisoiurs No. , c!oss>exainin:nit)n this witne.ss' .said that 
Nawab Jan, and No, 4c, Koodeeram Miuer. Nawab Jan gave the ordci to the prisoner 
who have been convicted of liie offence o! Koodv eram about 1 *Mla\ s belore the plunder ; 
abetment of dac<diy, I am of opinion that . that liiere was no one juesent at the time. 


the Judge’s charge to the Jury contains! 
misdirections in points or law ; iliai he has ^ 
omitted to guide the Jury as to tiie nature i 
and weight of the evideiKe ; in short, liiat | 
there are detects and omissions wherein | 
the prisoners have been nvaienalK piejudu- 
ed. Such being the case, 1 would sol aside ; 
the verdict of tlie Jury and the ujnvictions j 
founded upon it. and order tlie prisoueis to ' 
be dischargeil. | 

My learned hioiher, whilst adinutine that 1 
“ the charge of the Judge is not as lull and - 
“ complete as it ought to ha\e been, that it is j 
“in fact an unsatisfaclor\ cliaige. ” is ne\ei- j 
iheless of opinion “ that no such substantial ; 
“ misdirection has been made out us would 
“justify the Court in imeiteiing with the j 
“ verdict found against the j)iisoncrs Naw.ib i 
“Jan aiul Koodeeram .MiiltM." 1 legiei : 
that, after much amsideration, I cannot con- i 
cur in this opinion. 

1 take the case ol the prisfiner Nawab Jan 
first. This prisoner was arraigue<l on no 
less than 15 counts, including one charging 
him with the giiilly receipt ot a jxmion of 
the stolen properh', a charge winch liopclessly 
broke down. He Wiis acajuiiied on 14 out 
of the Is, and was comicied of alH-tment. 
and sentenced to 10 years in iran.sporialion, 
and to pay a line of rupees . which is 

to be levied from his estate, and |>aid as 
compensation to jureefunnissa and Muksood 
Ali in equal piopoi lions. 

Against the pri.soner Nawab Jan. the vase 
being stripp)cci of all extraneous and .suspi- 
cious features, such as his presence at Kulna 
at the time of the dacoity wiihoui any ap- 
parent good lea.son, there is absolutely n<»- 
thing that can be called evidence beyond die 
Statement of the apj)rover-wiine.s.s Kuhmut 
Sheik. This witness, the menial servant of 
the prisoner, slates that two day.s before the 
jilunder look place, he took a letter fioin tue 
prisoner Nawab jan 10 the Srikistopoie cut- 
cherry, a cutcherry admittedly .situated in 
the prisoner’s zemindary — that Nawab Jan 
sealed the letter, the contents of which were 
unknow n to the witness. He akso refers to a 
conversation said to have taken place be- 
tween Nawab Jan and another prisoner, 


In submiuing diis evitlcMue, which comes 
trotn a tainted soiuce to inc Imv, the Judge 
whollv oimiu-Kl U) tell diem tliai this witness 
had been hunio<l up alter the c.tse had been 
C(munilicd to the Srssifui^, ami while his 
nu'ster. the piisonei N.iwab Jan. was in hajut 
awaiting ln^ inal. 

1 lie luvlge. Ill in\ opinion, ditl not, with 
sutluieni <‘niphasi.'-, laiiiion the Jury as 
to die daugi‘1 ot p.oing any respect to the 
lesiimonv oi the .ipiMr»\cr Rahinut Sheik, 
and he wiioll) onmied to gimlc* diem as to 
what aiiioiinied to legal conolxiration, r/r., 

; dial the lesinnony t>t the approver ought 
, to be coi foboiaied in some inaterial circuni- 
;si.uu«‘. such I ire nm 'stance u and 

i /r/r'/////i7//g the pii-onei with the offence. 
:ln the taw ol 1 l.ihee Huksh, rei»f)iled in 
i \ Olnnie s ol th<* Wec^klv K.ep(^ilet, Ciimi- 
' nal Kuhngs. page S^, a (pioialion Irom the 
' ch.iree ol Ikinai .Vider'^on in tlie case of 
• Rex re/ SUV Wilkes ami I’alwauis is given, 
i 'bhat learned judge sanl ; “’I’lieie is a great 
1 (hffeiente Ixiw'ccii loiitirination to the 
i ciicuin>iance of the lcdon\ am! those which 
! apply to the imhvidiial.s chaigcd. 'J he torincr 
i only prove iliat die aviomplice was pre- 
! sent at the offeme. the latter show jhai 
I the prisoner was ioutuited with it. f hc 
, distim lion ought alwav s to he ailcnded to. 

i J he .Session'' jiuigc (jinilted to draw' the 
; atieiition of the Jury l<> tins dislinclion, 
and the circuiiisiam c’s ot corroboration 
i which he snhmui^'d to them as sufficient in 
i ■ law were clearly not so. I'rii instance, he 
i says: “ With n*gar<l to the prisoners Nawab 
. j Ian and Koodeeram Miller, thcie is the 
: M'.icl sworn to by many witne.s.scs that their 
L ! names wt:re cal!e<l out h\ the ialtials when 
1 i diev attacked the houM‘. ’ “If,” -say.s the 

|u<ige, “the jury believe ihal this cry vva.s 
although the mciiiion of the names 
of the prisoners by the lavtials cannot be 
1 i taken as direct cvider.ce against them, it i» 
I clear that the mention of their names 
; by parlie.s who are knon n to be their servants 
I may be taken as a corroboration of die other 
. circumstantial evidence which has beci> 
adduced against the said prisoners.” ^ 
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Voi,VIII. I atn of opinion that this was clearly a 
misdirection. It is admitted that the pri- 
soners were not present at the time of the 
dacoity. To make the cries of the dacoits 
corroborative evidence against the prisoners, 
* it must first be proved that the dacoits 
were set in motion by the prisoners, and 
that the offence was the probable result of 
the abetment or a part of the conspiracy. 


'I'he Judge was wrong in telling the Jury 
that the cries were uttered by persons 
known to be the servants of tlie prisoners. 
He ought to have told them that, unless the 
evidence established 
the fact that the pri- 
soners did abet the 
offence, and that the 
dacoits were the hired 
servants of the prisoners, the cries of the 
mob ought not to be received as evidence 

as forming part of the res and show- 

ing the character of the principal fact. 


'riu* prisoners 
wen> ac(iuittc(l of the 
charge of hirinjf the 
lattials. 


Again, the Judge (ells the Jury “ that 
the witness Kahiiuil Sheik swears that the 
prisoner Prannalh came to Nawah Jan 
at Kulna before he had laid his complaint 
before the Deputy Magistrate, and he swears 
that Norcx)l lloodda accompanied Nawab 
Jan to Kulna, and stayed with him there. 
" At{v of these fwints," says the Judge, “if 
believed by the* Jury, will serve to lonnctt 
the prisoner Nawab Jan in some measuic 
with the commission of the otTence, 


How the fact of iVannalh coming to 
Nawab Jan at Kulna, or the circumstance 
that Norool Jlooda accom{)anied Nawab 
Jan, and stayed with him at Kulna, scr\*ed 
to ct^nnect the prisoner Nawah Jan with 
the subslaniivc olTeuce. the abeiinent of 
which he is charged, I am at a loss to under- 
stand. 


It is dillicuh to estimate to what extent 
these remarks may have inlluenced the mind 
of the Jury. Phat they were wrong, and 
calculated to prejudice the prisoner, appears 
to me to admit of no doubt. 

Then, as to the ntotive for so gross an 
outrage, an all important featuix? in the 
case “ for an aitack repealed in the presence 
of and in direct opposiiioii of the police, in 
which a very large sum of money 
(Ruf)ees 15,000) and property of great value 
was robbed, could not but have been with a 
motive — ^the Judge tells the Juiy* that 
causes are said to be '* (not proved to 
be) ** enmity on account of quarrek arising out 
of the* in!$tiUHk>n of a new market by the 


prisoner Nawab Jan through his servam 
Koodeeram, and a claim which has been set 
up to the property held by Jurreefunnissa 
by the prisoner Norool Hoodda.” 

The Judge then tells the Jury that the 
prisoner Norool Hoodda had been already 
imprisoned on account of a somewhat 
similar attack during the lifetime of 
Gliolam Rahman, the husband of Jurree- 
funnissa. He concludes his charge on this 
head, viz,, motive, with these remarks, 
“The Jury must consider whether they are 
satisfied with the proof that there is an 
intimate relation existing between the pri- 
soner Naw’ab [an and Norool Hoodda, w^ho, 
as a claimant for the property, may be con- 
sidered to have some motive to lead him to 
instiff ate the offence." 

These remarks are, in my opinion, alto- 
gether improper, and ought not to have been 
submitted to a Native Jury, who are only 
too apt to adopt any suggestion, how^ever 
speculative, as to motives for any given 
crime. 

“ iVial by Jury in the Mofussil is,'' as ob- 
served by the learned Chief Justice in the 
case of Klahee Ruksh quoted above, “ in its 
infancy : the persons of whom Juries are 
generally composed are necessarily more 
dependent upon the Judge than they are in 
England for sound and proper advice and 
a.ssislance." In the present ca.se we find 
the Judge suggesting to the Jury the follow'- 
ing speculative uunives for ilie crime, viz,^ 
the erection of a new inaiket, an undertak- 
ing in which, 1 may observe, Nawab Jan ap- 
pears to have been wiiolly successful, and 
wdiich would .supply a motive for aggression 
against him and not on his part, the fact 
that Norool Hoodda had petitioned to take 
out letters of administration to the estate 
of Gholarn Rohnian, deceased husband of 
Jurreefunnissa, and the relationship betw^een 
Nawab Jan and Norool Hoodda, a fact never 
denied. 

A former conviction is also alluded to as 
lending to implicate Norool Hoodda in the 
present offence. 

, The mere existence of relationship be- 
tween the parties and the assertion of a 
right under Act XXVII. of i<Sr»2 are surely 
not facts supplying or even suggesting an 
adequate motive for so grave an offence — 
much less as sening, as the Judge tells the 
Jury, to connect any of the prisoners with 
the commission of the offence. The allnskm 
to the former conviction of one of the pii* 
sofiers was highly im^^per, and yet it w^as 
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unfortunately just one of those remarks 
which, of all others, would have very great 
weight with a native Jury, | 

As already observed, my learned brother i 
admits that the charge is an unsatisfactory j 
one. I go much farther. I am of opinion j 
that, in a case of this importance, when ! 
powerful arguments were (loubilcss urged 
upon the attention of the Jury in favor of 
opposite views of the question, it was of the 
utmost importance that the suinining up of 
the judge should be accurate; that it was 
his duty to have directed the Jury as to the 
legal weight which ought to be attached to 
the evidence, as well as to have correctly 
stated what was, and what was not, legal 
corroboration of the a|)i>rover s statcinenr. Not 
having in my opinion done so. the prisoner has 
been prejudiced, and lie is eiuiiled to his 
discharge. Under the auilioiity ot the 
decision in the case ol Klahec lUiksh, 1 uin 
not necessaiilv bound to send back the case 


As this prisoner has been equally preju- VeiVlll 
diced with the prisoner Nawab Jan by the 
defects and omissions in the charge, he ta in 
my opinion fairly entitled to his discharge, 

I which I would accortlingly order. 

I Mat soft, 7* “As regards the prisoners 
1 Nawab Jan and Koodeeram Mitter, I think 
' there has been a misdirection which makes 
it necessary that the conviction of, and sen- 
tence on. each of these prisoners should he 
I set aside. 

I In the case of Klaheo Buksh (V. Weekly 
i Reporter So, (’liminan, which was tried by a 
j Full bciich. it was laid down (page S7) bv the 
j ('hief lusiice, the majority of the Court 
1 concurring, that, *• if a Judge, instead of 
j “ advising a Jury not to convict upon 
j “ the mere uncorioborvUctl eviilcnce of 
} “ an aconnplicc. were to advise them to 
! ‘^onNici upon such evidence, or were to 


for a new trial. 'I'here was evidence which | 
is valid in law, v/z,, the iincoirol)«>raied j 
testimony of the ap})rover. t )n the evidence ; 
of this witness, if the trial had been with .\s- j 
sessors, I should on appeal have not hesitated 1 
to acquit the prisoner. But, for reasons above . 
stated, there was in my judgment error in law 
in the summing up of the evidence which pre- ! 
judiced the prisoner, and caused a failure of 
justice, such as to warrant this C'ourl in setting 
aside the verdict of guilty, and directing his 
discharge. 

The above remarks apply generally to the 
case of the pri.soner Koodeeram IVIiUer. 
This prisoner is the naib of the prisoner 
Nawab Jan, and it is said that he acted 
under the orders of his employer. Against 
this prisoner, there is the evidence c)t the | 
approvers Koodeeram and Baboo Sheik, i 
This evidence has not been properly J'Ub- 
mitted to the Jury, and they have been di- 
rected to accept, as corroborative of this evi- 
dence, facts which do not legally corroboiale 
it. I have entered into this part of the case 
in treating of the case of the prisoner Na\'ab 
Jan. It is not necessary to repeat ray 
remarks. The evidence of the two mookhlars 
Denoo Sing and Kalichunder Chuckerbiitty, 
which the Judge directs the Jury to consider 
as against this prisoner, do not in any way 
connect the prisoner with the particular 
offence with which he is charged. Ihc 
conversation said to have passed between 
him and the mookhlars may have been about 
a totally different transaction. There is 
nothing in the conversation to connect the 
prisoner with the case before the Court. 


“ ol an iuemnplicc under a lender of pardon 
'• was admissible, ami that it was for them 
•• alone to form their opinion upon it. 

“ a conviction founded upon such cvitlencc 
would be legal, and that such evidence 
*• without corroboiaiion might be acted upon 
“ with as much safely as that of any 
“ other witness ; ////- error in the direction 
“ ivottld form a trood ground of appeal.'" 
And, again, that “ it would be an error in 
summhtir up if a judge, after pointing out 
“the danger ol acting upon the uncorro- 
“ boiated evidence of an accomplice, were to 
“tell the |urv that the evidence of the ac- 
“ cc^mplicc was corroborated by a fai l w'hicb 
•• did rot amount to any corroboration at 
“all. ■ 

If the case as against Nawab Jan be look- 
ed upon as a case in which the conviction 
was based exclusively on the uncorroborated 
evidence of the accomplice, Rohomut Sheik, 
the conviction is clearly ba<l under the rule 
laid dow’u bv the Full Bench in the first of the 
two passages jusl (pioied ; because ihc Judge 
did not. in liis summing up, direct or advise 
i the Jury ilial they ought not to convict ut>on 
‘ the untorroltoiaicd cvi<lence of the accom- 
plice. If, on tlie other hand, the case w 
looked on as one the conviction in which is 
! based upon tite evi<lencc of the accomplice 
as corrohnraled by lire evidence (which 
ai>t>ears to l>e the view which the Sessions 
fudge intended tiie Jury to take of it), then 
the conviction is. in my opinion, bad, hecauM 
the evidence of the accomplice is not in 
fact corroborated by any evidence at all. 

Or. 71. 
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.VpLVlll. Tliere is no corroboration such as adds to 
the weight of tlie accomplice’s evidence 
against Nawab Jan ; because there is no 
evidence apart from that of the accomplice 
which identifies the prisoner with the com- 
mission of the ohence with which he is 
charged ; nothing which distinctly goes to 
prove that he was in any way connected 
with the commission of the principal offence. 
Facts which do not shew the connection of 
the prisoner with the commission of the 
offence with which he is charged are no 
corroboration in the sense in which the word 
is used in such cases, although they may 
tend to shew' that certain ])oriions of what 
the accomplice says are true. j 

It is said ifuU, as it is pi7)ved by man\ \ 
witnesses that, when the house was attacked, ! 
the attacking party made use of Nawab | 
Jan’s name, this is corroboration of the j 
accomplice’s story. Hut, in my opinion, these | 
cries cannot be used against Nawab Jan. j 
The case for the Crown is that Nawab Jan ; 
was at the lime many miles off at Kulna, . 
and, that being so, 1 cannot sec that cries ! 
used by the lallials are evidetree again>t him. ; 
I'here is nothing in such cries which neces- ; 
sarily brings the offence* home to the prisoner. ! 
The cric.s miglu possibly have been used lor ] 
tlie purpose of misleading those aitacked, 
even if the attacking party had had no ' 
connection whatever with Nawai> jan. 

1 think there has been a misdirection and 
a failure of justice in eonse(jueuce. It is 
contendcil that ti e suinimng uj) is “uijsian- 
lially correct, and that the prisoner has not 
been prejudiced by the errfUs which have 
been commiiled. In this view 1 cannot 
concur. 'J'hc Sessions Judge was bound to 
follow the rule laid down by the majoiitv of 
the Full Hench in Flahee Huksh’s case. 
This he has not done, and 1 consider that the 
summing up was very subslaniially wrong. 
Such being the case, it is impossible for one 
not to hold that the prisoner has been there- 
by prejudiced. J, therefore, think the pri- 
soner Nawab Jan shouki be discharged. 

For similar reasons, 1 am of opinion that 
Koodeeram Mitter also ought to l>e dis- 
charged. 'Fwo accomplices gave eviilcnce 
against him. In other respects, his case 
resembles that of Nawab Jan, and is go- 
verned by the like principles. 


The 24th June* 1867. 

Present : 

The Ilon’ble L. S. Jackson and 
(’. P. Hobhouse, Judges. 

False Evidence— Evidence— Misdirection. 

Queen versus Sheikh Tufani. 

Committed hy the Magistrate, and tried hv 
the Sessions Judge of Dacca, on a 
i harge of false evidence. 

A pil^oncr’s in.'»l»ility to say wl'.oichis son was on the 
.jtli l*ous is no on whirh to direct a Jury to 

convict him of f.ilst* e\i(lence for sayinsj that on the day 
picvions { ^rd Pous) tiis son was ill at home. 

Jlohhouse, J. -'riiK j)ns()iier was charged 
w’iili intenlioually giving false evidence in a 
stage of a judicial jnoceeding, was found 
guilty by the Jury, and was sentenced by 
the judge to one year's rigorous imprison- 
ment. 

'I'he alleged false stalemenl was laid in the 
following words, I'iz.. “ that the prisoner had 
falsely staled that on the 3rii of Pous his 
sou was at his (prisoner’s) house sick of a 
! fever, ’’ and it .irose in this way. 

■ riie sail I son had chargeil a certain per- 
: son with an av^aidl igion him, ami the 3rd 
was fixed as the day of healing; hut 
on that da\ lire prisoner came forward, and 
. a^ked for a postponement of ilic case, on the 
! ground of his son’s sickness : ami, on the 
icquisiiioii of the Magistrate, the prisoner 
, made declaration on solemn affirmation of 
that sickness in the words now charged 
i against him as false. 

' 'fhere is noi on the record any evidence 
! to shew whether or noi the prisoner’s son 
' was sick ot fever ai prisoner’.s house on the 
3rd Pous. I'he only evidence put before 
, and believed by the Juiy was that which 
went to show that on the 4ih Pous the 
prisoner’s son was not at home sick in 
prisoner’s house. 

i This being the only evidence, the Judge 
I charged the jury in the following words : — 

’ " The charge against the prisoner is that 

^ he intentional iy made a false statement 
j before the Magistrate at Moonshcegunge by 
' .stating that his son Kyzoo was sick at home 
! that day, the 3rd Pous. An enquiry* was made 
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next morning, and the witnesses state that, 
when they went with the constable to his 
house, he himself said that his son was not 
at home, and he could not tell where he was 
to be found. What prompted the prisoner 
to adopt the course he did, is not easv to see : 
but with that you have no concern ; it \ou 
believe that the witnesses, s aie speaking the 
truth when they say that die piisoner on the 
morning of the 4th could not tell where his 
son was to be found, there is presumptive 
evidence of the strongest character that 
his statement of the j)reviou'> day was a 
deliberate false statement. " 

In these words there is a manifest mis- 
direction and consequent error in Inv, for 
it is obvious that the piisoner's in.dnliiv to 
say where his son was on tlie 4lh l*ous is 
not only no ])resumpii\e eviihaice, but is no 
sort of evidence at all, that prisoner sf'oke 
falsely when he said that his ^on was ill at 
home on the 3rd Tons, die d i\ pi iw ions. 

The (juestion was, was t)risonei'.s son on 
the 3ril Pous not sick at home. ami. it so. 
did prisoner know iliai Ins s -11 was not .<0 
.sick at home, or not believe ih.ii he was 
so. 

'Fliere was no evident e at ail bearing on 
this question. 

'riicre was dieieiorc no evi<i*'iice to go to 
the fury on the ual point of the prisoneTs 
guilt, and tlicTe was a matid*e'<l niisdnei lion 
and error in law in die diii (t^»n to the jury 
to convict on what was not evidence. 

ruder these circumstances, I think lliai iln' 
conviction must be set aside, and the priMui- 
cr discharged. 

ynttson, y. 1 concur. 


d’he 25th June 1-^07. 


Revised under Section 404, Code of Criminal 
Procedure. 

lilt* iiiicntinn an t'sseiuial ingrvdiViit in the offence 
contrmi.latril by S * lion JiS of the tVnal Cutlc. 

1 In lo.ikiiui •»! a false retmn of srrvior of summons 
i'. aiu fli Mi r iMinlshablf. n«i( umler. ‘sot lion iSi, Init iimlcr 
'^1‘1'tii.n i.e, <it ihr PiMjal ('ode. and is i-Oifnizable by the 
I innt of aluni'. 

y. 'Pills is a refenmeo which 
comes betoie us under somewhat peculiar 
cm umsiaiu es. Sh.ima Churn Singh Roy, 
a pe.ida ol the I>(‘puty Cidlectors cstablish- 
meni ,it Staanipore, was convicteti before 
die l>epu!v Magistral' ol llie Division on 
two ehargt's under Sc'ctions iSi and 218 
ot liie Indian Penal ( Oile. and sentenced 
tlor his twi) r^Oriues} to rigorous imprison- 
men! hu* n monihs. lie ap[n.*alcd to the 
Judge, bv whom the i oiiviction and Bcnlence 
wer<“ alliiined, the Judge Healing the case 
as one in whnh on!\ facts weie in issue. 

.M'.er tins, tlu* Alagisiiate of the District, 
being of opinion that the conviction was 
b,id in law, n quc'sietl a reference to this 
t "ouit, ami the judge has made the reference 
in the form piestnbeil In ( iicular (haler, 
dated lyih Jiiiie iHhj, No. 17. 

'Phe l.uts aie these . one (Minesh Muudul 
had been n.uneil as a wilne.ss loi the defend- 
ant in a suit lor a kubooleut before the 
Deputy (ollector, Paboo < iopal Cliundcr 
Mookeijoe. and summons was direcicil to 
him. w'liidi was eiiii listed tor service to the 
[leada, .'^liama Chum. 

'I'iie lali<*r alterwaids made return to the 
elteci that he had seived the summons on 
(bmesh : and. as (iunesh di«i not appear, the 
I)epiity C.'olleclor proceeded against him 
by piosctuiHin umler the i74lh .Section of 
the Imiian Penal Co<le, (iunesh denied the 
charge. 


V0I.VIII 


Present : 

'Pile Hon bie P. S. Jackson an I 
C. I’. Iloblioiise. yuJye^. 

Section 218, Penal Code * False Evidence. 

Criminal Jurisdiction. 


In the investigation of M/r oi.u*, in which 
Shama (‘hum was examined as a witne.ss 
ii«>th I'ebruary). tlie Deinily Magistrate a«- 
criuunevl ih.it .‘<hama Churn hat! not gone 
to sene il>e summons at all. but that, it had 
been taken to the iioiise of (june.sh by Shtrna 
Churn - br<(ih< i, lluboo ; and that as Gunesh 
could not be fount!, personal service was not 
effected. 


Rtf ereme under Circular Order Ko. jy, H.:, tl.c Dcimiy Magistrate, thereupon 

dated i-lh June 1^63. at once put Shama Churn on his defence for 

* ' making ft 9ih February) a false return ami a 

Oueen venus Shama Churn Koy. false statement on oath. Shama < hum denied 
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VolVnr the charges, and named witnesses Irt hi* dc- 1 
fence. These men were summoned and ex- 
amined (20th February), but the Deputy 
Magistrate did not believe them, and con- 
victed Shama Churn on both charges (28th 
February.) 

It is quite clear that the conviction on 
both heads is erroneous. 

That under 218 is wrong, because the 
facts do not constitute the offence contem- 
plated. The intention is an essential in- 
gredient, and that intention in this case ap- 
pears altogether wanting. I'roin the ground 
on which the Deputy Magistrate pul the 
conviction, a.s well as fiom the facts in evi- 
dence, it would appear that there was no 
intention, and that the Deputy Magistrate 
found no intention of the kind inernioned 
in the Act, and the Deputy Magistrate evi- 
dently referred to w'hat is, no doubt, a most 
reprehensible practice of serving-peons dele- 
gating their duties to other parties, and 
reporting as if they had performed them in 
person. 

The conviction under 181 is wrong, 
because the offence with which the prisoner 
was chargeable was clearly the giving false 
evidence in a judicial proceeding, an offence 
under Section 193 cognizable by the Court 
of Session alone. Tliis would be equally 
the case, whether the evidence was given 
on the enquiry before the Deputy Magistrate 
or in the suit before the Deputy Collector. 

This is a point upon which the fudge of 
Hooghly was instructed in a letter from this 
Court, dated 7th May 1 866, 

The conviction must therefore be set 
aside, and the prisoner discharged. 


The 26th June 1867, 

Pftstnt : 

The Hon’ble Ci. T.och, 

Rectiviiig of stolen property— CompUuat 

Queen vtr^us Gowree Singh. 
CommitUd by the Magisiraic, and /rud 


The police may, without any formal complaint, appre- 
hend any person found with stolen property. 

The objections raised to the conviction 
are apparently without foundation. There 
is no necessity for any formal complaint in 
such cases. By Section 68 of Act XXV. of 
1861, the Magistrate has authority, without 
any complaint, to take cognizance of any 
offence w^hich may come to his knowledge ; 
and, by Clause 2, Section 100, the police may 
apprehend any person against whom a 
reasonable suspicion exi.sts of his having 
been conciMiied in any such offence, i. e.^ 
those mentioned in Column 3 of the Schedule 
attached to the Act ; and Clause 5 of the 
same Section says that the police may ap- 
prehend any person found with stolen pro- 
perly. It would, as the Judge remarks, 
have been impossible to identify the property, 
77b., ghee, unlcs.s it had been kept in the 
original jais. and then those jars might have 
been identified ; hut this is immaterial in 
the present case, for the prisoner confessed 
to the Magistrate that he had received the 
ghee from persons who told him that it had 
been acquired by dacoity. His owm con- 
fession, therefore, convicts him of a guilty 
knowledge. 1 reject the appeal. 


d’he 2/th June 1867. 

Pn’sent : 

The Hon’ble G. Loch, Judge. 

Murder— Culpable Homicide not amounting to 
Murder— Grievous Hurt. 

Queen versus Madur Jolaha. 

Committed hv the Magistrate^ and tried by 
the Sessions Judge of Bhaugulpore^ on 
a iharge of culpable homicide not amount- 
ing to murder. 

I'.x]»lanatii)n i>f the difftMenrc’ between murder, cul- 
pable homichlc not amoiintint^ ti> murder, and grievous 
huit. 

It appears to me that the Judge mis- 
understands the nature of the offence of 


' *y j ^ r»» I ! culpable homicide as set forth in the Penal 

the Sessions Judge cf Bhangulp&re, on a 1 

(kurg, 0/ duhontU rtUn/tott <>/ ttvUn j Culpable homicide it. murder i{ commiUed 
property. under any of the circamstances mentioned 



Crirntnai 


TUB WXBXLY RSYOETtK. 




^4 


in the 4 Clauses of Seclion 300. The wt'iiately afterward* that he had no intention or know* V#t VIII. 
offence becomes ** culpable homicide not lediit* that the act wa* likely to cause hurt endangering 
amounting to murder,’ when it is accom- human life Hstn that the husband was guilty of an 
panied by any of the Exceptions mentioned offence under secHons ju) and 3,21 of the Penal Code, 
in Section ^00. and n.it of an offence under Sections 320 and 33a. 

- - , „ , , . ' An admission by the husband in tlw presence of 


In both offence.^, the law supposes that , i j .. . 

.1 . ‘ j j j t 1/ 1 I j jj t M’Mial wttnessrs thilt he hail killed (he wtfe» and that 

there is an tnieui fo lull a inut , . , , .... 

death u-oulJ reeult from the Init r»c /'‘V''*-*' 

more heinous feiUures of iho offence of murder ; “k"'"'’' 

disappear when anv of the Kxcoplinns noted , , .v r i 

in Section 300 intervene, and the crime tl,en . ''/""A-"-. . 7 . I -U' priMUje. « ho apiMsali 

becomes “culpable homicide not amouulinp b)’ the , 

to murder." When the.e is no intent to : A,>se.v.sors helo*, of 

kill, or knowletlire lh.u death is likeh ,0 , c.niMntr Kttev.ms l.urt and has 

folkttv the act, the offence is neither mvudei ^ l>cen sentenced hy the Sessions jud,t(e to (tve 

nor culpable honiicuk- not amounting to • . . 

murder, hut is rcdiKcd lo“giicvous hurt.” 1 am ol opinion that liiis liiuling and 
The Judge will ()b>erve tiiai the Penal sSenteme arc not good in law. 

Code contains no such oflence as culpable 'piie facts provctl in evidence arc that the 
homicide, as was understood (»y that teiin prisonei’s witc, llu' chi eased, angcM'cd him 
before the C'ode came into opeiation. I n- \,y neghgmilv permiiiing some cattle to 
der the former pioceihue, the prisoner the piisonei’s “ dhan : ” that a ipiarrcl 
would have been very proper!) lonstcied of tftt^renpon ensued , iliat. in the course 
culpable homicide: but now. as the judge (jf (|uarrel, the prisoner struck his 

finds that the prisoner onh intende<l to in- ^vuc a lilow on the face, and gave her a 
flict injury on hi.s w ife, or knew iliai the l»low in tbf spleim, and that this kick rup- 

must have that effect, the oifeiue is one <>f tnred the deceased's spleen, so that nlie 
grievous hurl, and not ot lulj'.ddc h-unicide immediately, 
not amountini,' to imudcr. I he cdiivicii.m ; 

should have been ot the fonnei o enic , >u knew that iiis wile's spleen wa.s 

I see no reason to mlertciL wiiii the .psea.scd ; on the contrary, the medical 

tence passed upon the prisoner, an* i isimss that he was not likely 

the appeal. k^vc known it. and, on the other hand, 

there is evidence to show that the deceased 
g.vvc provocation ; and it is a presumption 
which has not been rebutted that, biu for 
The 29lh June being diseased, the 

kicks given would not have caused death, 
and that prisoner is therefore in the position 
of a person who has committed an act 
The Hon'blc \V. ,S. Seton-Karr and tailing within the last jirovi.sion of Jllus- 

C. P. Hobhouse, yudge^. iraiion U*), Sei iion 30(.>, Indian Penal 

Code, 

Hurt-Grievous Hurt-Evidence-Admission. j , 

/N « . wjivrt inuider: nor < an it, 1 think, be said 

(^ueen ?vr u } . g . . ) intended grievous hurt, for it 


the appeal. 


d'he 29lh June 


’Che Hon'blc \V. ,S. Seton-Karr and 
. C. P. Hobhouse, yttdge^. 

Hurt-Grievous Hurt— Evidence— Admission. 

Queen 7 'ersus Bysagoo Xo.shyo. 


CommtUed by the Magistral.-, ami hU by cannoi l-e said that he intended to cause. 

the Sessivna ytid^t of t ^ ,;ijdangermg life within the meaning 

a charge of voluntarily causing grie:<ai% SectiouN 320 and 322. What he did 

hurt, and culpable homicide not amount in,; was lo sir.kt a chance blow on provocaU(» 
' given, the striking of which he immcdtatcl/ 

to murder. . jj-p^nicd. for lie was found with the woman 

Where a wife died from a chance-kick in the ,plecn in- hl.s arms Succouring her. 

flicted by her husband on provocation given by the wife, 1 WOUld lathcr say that his act WaS that 
the lnii*«uid not knowing that the spleen «», diwased, of a person who intended to cause hurt 
and idwwiitg by the Wow Itself sml by hh conduct im. within the meaning of Seatons 3iy and 



io 


Criminal 


tm 


Vol.VIlt 321, Indian Penal Code, and I would find 
him guilty under Section 323, and sentence 
him to one year’s rigorous imprisonment. 

I observe that the Sessions Judge says 
that there is no direct evidence against the 
prisoner; but I find that prisoner admitted 
in the presence of several witnesses that 
he had kicked the deceased, and that she 
had died after receiving the kick, and this, 
I would remark, is direct evidence against 
flic prisoner. 

Se/o?t^A^arr, y. -1 concur. A sentence of 
one year is ample for the offence which the 
prisoner has committed. 


The 29th June 1867. 

Present : ■ 

The Ilon’ble W. S. Scion- Karr, Judge. 

Sessions record— Principal documents. 
(^)iieen versus Sheikh Bhcekun. 

Committed by the Magistrate, and tried by 

the Sessions Judge of Hhaugulpore, on a 

charge 0/ fraudulently using as genuine 

a forged document. 

'I hc principal (ilt»rum<*nS in a ScsMoiib raM* hlioitld lu* 
put in a pi’umincnt pUcf t>n the icctud, and not buried 
in a mas»s of paiu i’s. 

1 HAVK to complain, as 1 have complained 
in other cases fiom other districts, tliat the 
two principal documents on which the whole 
case turns have not been put in a prominent 
place on the record, but have been buried in 
a mass of papers. 

Papers said to be forged or tampered with 
should be put with the evidence, taken at 
the Sessions, in so conspicuous a place as to 
be available at once. 

1 do not understand on what grounds the 
Assessors would accpiit the prisoner. 

'rhe evidence of Wabed Ali and Sukhawut 
Hossein and others is precise and quite 
unrebutled, and the prisoner obviously used 
the documents, shewn to be forgeries, for 
his own benefit and with a corrupt intention. 

The conviction under Section 471 seems 
correct and proper, and the punishment is 
appropriate. 

The appeal is rejected. 


asi'OETER. Rulings. [Vol. Vtti, 

The 29th June 1867. . 

Present : 

'riie Hon'ble C. P. Hobhouse, Judge. 

Mischief by Fire — Charge. 

Queen versus Durbarro Polie. 

Committed by the Magistrate, and tried by 
the Sessions Judge of Dinagepore, on a 
charge if committing ?nischief by fire. 

In a rase of mischief by fire with intent to cause the 
destruction of a dwelling-house, the charge should lay 
the intent as an intent to cause the destruction, not 
of a house simply, but of a house used as a human 
dwelling. 

I MK {)risoner is clearly proved guilty of 
the offence of committing mischief by fire, 
intending to cause the destruction of com- 
plainant's dwelling-house, and has been 
appropriately punished. 

Ihc appeal is, therefore, dismissed. 

1 observe that the charge lays the intent 
as an intent to cause the destruction of a 
bouse ' simply. 

I would point out that this is not a sufil- 
cieiu charge, for the destruction must be a 
destruction, not of a “ house simply, but, as 
ii\ this case, of a house “ usctl as a human 
dw'elling." 


The 1st July 1867. 

Present : 

The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 

Jurisdiction — False Evidence. 

Reference by Mr. .i. J. Plliot, Sessions 
Judge of Tirhoot. to the Appellate High 
Court, dated the i^th June iS6y. 

Queen versus Hecramun Singh. 

The offence of living false evidence in a stage of a 
judicial proceeding is not cognizable by an Assistant 
Magistrate. 

A Sessions Judge in appeal can quash an illegal con- 
viction by an As.sisUnt Magistrate in such a case. 
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Case . — On looking at the judgment of the 
Assistant Magistrate, it is clear that the 
prisoner should, if found guilty of any 
offence, have been sentenced under Section 
193 - 

The offence he has been convicted of is 
the intentionally giving false evidence in a 
stage of a judicial proceeding an offence 
not cognizable bv the Assistant Magistrate. 
That the appellant did intentionally give 
false evidence in a stage of a judicial pro- 
ceeding, is pr/Mit facia established. 

This is not a case falling under Section 
427, Act XKV. of 1861, as the charge as laid 
and pleaded to, and the order of the Magis- 
trate as issued, are under Section 181, Act 
XJ.V. of i<S6o. 

Under the above circumstances, I recom- 
mend that the sentence of the Assistant 
Magistrate be cjuashed as illegal. 

The Assistant Mai»istrate has been direct- 
ed to release the prisoner, appellant, on bail, 
pending orders of the High C'onrl. 

In the absence oi th(‘ A^^islant Magis- 
trate on leave, the pai)ers ol the case were sent 
to his successor, \^llO has submitted no ex- 
planation on the subject. 

Jackson. J 1'h(‘ toinit ii(ni in this case 
is erroneous. 'The case ouglit to have 
been dealt with as an offence under 
Section 1 03 of the Iiulian Penal Code. 
I’he jiroceedings ol the Magisliale ai<* set 
aside, and he is diiected m proteed accord- 
ing to law. 

\Ve arc of opinion that thi^ order might 
have been passetl bv the judge iiimsHf. the 
case being before him on appeal, and all 
questions of hw and fact aiising out of the 
case being cogni/abh* In him. 


Queen t^ersus Sahrae and others. 

Separate convictions and sentences under Sections 
and and under Sections 457 and of the Penal 
Gnle, weie set aside ; anil the convictions under Section 
in the former case, and under St*ction 457 in the 
latter, allowed to '.tand. 

the first case the prisoners Khoo- 
doon and Ihnnicca have hocn convicted by 
Lieutenant L. (I. Lillingston, Assistant 
C'ommissiouer. Lohardugga Division, with 
the powers of a Mag is! rate, of mischief in 
killing a huflaloi-, and theft in aiterwards 
stealing the caicase of the said hutTaloc, and 
have been .seuienced separately inuler Sections 
421/ and 370. Indian Pimal C'ode, to rigorons 
impri.sonmcni for one year under ciuh Sec- 
tion : bill It appears to that the mischief 
and thcti arc parts of one and the same 
olTencc. and, theiefoie, liial the conviction 
and .sentence nmlci one head should he 
quashed as illegal. 

In the olhci t\so cases the MoonsifT of 
Lohardugga, with il't* powers; of a Subor- 
dinate M.igistraie, isl ('las«s, has touvicted 
the prisoners ot house-breaking by night in 
order to com mil theft, al\o of thi*fi in a 
building, and has senlemcd tliem cacli to 
rigorous imj)nsonment for si.x months under 
Section 457, and similar impri.soninent for 
three months under .Section 3S0, Indian 
Penal ('ode : as the cr>nviclion under Section 
38^;, Indian Penal C‘o<le. in both cases is illegal, 
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it should be set .iside. 


1 'he iM July 1867. 
Present : 

The Mon’hle L. S. Jackson and 
C. P. Ilobhouse. 


Jatk'^otu 7 1 he separate convictions and 

sentences under S(*ction 37<> in the first 
I ca>c, and Section 380 in the second, are to 
i be set a^-ide as proposc<l, 'Phe convictions 
j under .Section 420 da; first in.slance, and 
j under Section 4^7 »u die second instance, 
1 are to - * b 


Separate convictions and sentences— Mischief 
and Theft— House-breaking and Theft. 

Reference from Lieutenant- Colonel J. 7 . 
Darts f Judicial Commissioner of Chota 
Nagpore, to the High Court, dated the 
June iS 6 y, 



32 


Criminal 


TBt WBBKLV EXPORTER. 


Umlmgs, 


[Vol. VIIL 


mVIH. 


1'he 2nd July 1867. 

Present : 

The Hon ble F, 15. Kemp and !•'. A. Glover, 

yud^es. 

Theft (by hired boatman). 

(^uecn versus Bawool Manjcc. 

Committed hy the Magistrate, and tried hv 
the Sessions Jud^e of Hajshahye, on a 
charge of causing disappearance of evi- 
dence, (sfi. 

A hir<*d boatman does not rome within the definition 
of a clerk or servant under Section ^si of the fVnal 
Code. I’heft by such a (lerson on hoaid a boat romes 
under Section 3^0. 

Kemp, y. I'lMs prisoiu-r h.is been con- 
victed, under Section.s 20 r and 3K1 of the 
Indian IVnal ('ode. and .sentenced to seven 
years’ tran.sportatiun lor eacli onViue. d'be 
conviction under the first clr.iri^e is pjood, 
and may stand ; but the conviction under 
Section 3S1 is illegal. 

The prisoner was a hir(?(i boatman, and 
docs not come within the deliniiion of a 
clerk or servant. Section 38 1 i.s therefore 
wholly inapplical)le. The theft was com 
milted on board a boat, and ct>mes under 
Section 380 of the Code. As the case is a 
very bad one, the prisoner only e.scaping the 
graver charge of murder, from tlic fact 
that the evidence of the a^•prov^‘r-\vil^e^s 
does not implicate him, though we liave no 
douht that he look a pait more or less 
active in the crime, the sentence under 
Section 3H0 will therefore he the maximum 
sentence which the law allows, viz., seven 
years’ rigonius im|»risoumeni in transport- 
ation under Section 59. 


The 61)1 July 1867. 

Present : 

The llon’ble Sir Barnes Peacock. A7., Chief 
yusiicc, and the Hon'hle C. P. llobhouse, 

Jnnsdiction— High Court (as a Court of Re- 
cord) --Contempt of Court- Presents to offi- 
cers of Court by successful suitors. 

In re Ahdoot and Mahtah, (^hupprasees of' 
the High Court. 

The High as a Court of Record, has the 

power of summarily punishing for contempt. 


Any officer of the High Ccmrt» who asks for or accepte 
a present from any {>erson in whose favor judgment is 
pronounc<»d by the Court, is guilty of a gross breach 
<if duty and a contempt of Court. 

So also any person who offers or gives Such present 
is guilty of a contempt of Court. 

'Phk Chief yustice, in addressing the pri- 
soners, said : 

It has been brought to my notice that 
you Abdool and Mahtab, being officers of 
this Gourt and chupfirasces assigned to 
aiumd upon Mr. Justice Hobhousc, have 
applied for and received presents from suit- 
ors or mook tears of suitors in consequence 
of judgments having been given in their 
favor by the Court in which Mr. Justice 
llohhonse was one of the Juilges. 

'Phe (7iief Justiic then asked the pri- 
soners separately whether they had any- 
thing to say why they should not be pun- 
ished for so doing. 

Pile prisoners .separately an.swered in 
the negative, and leti the case in the hands 
of the C’ourt. 

'rh<‘ (dnef yustiic. addressing the pri- 
.soners, said : ^'our conduct in this ca.se 
having been brought to rny notice by Mr. 
Justice llobliou.se, I icquesled Mr. Field, 
the Officiating Registrar id the High Court, 
to make an allidavii of what took place 
before him. He say.s that, on the 2nd day 
of July 1H07, he was directed by the HorPble 
.Mr. Hohhoiist* to take down tlie .stalement.s 
of you, Abdool and Maht.ib ; that he did 
accordingly take down your statements ; 
and that the written statements annexed to 
his allidavii contained a true account of the 
statements which you ni<uie. 

Voii. Abdool, stated that you and Mahtab 
were disjniiing ; that you were in the habit 
of asking money from suitors who win 
their cases; that they tihe suitors) do not 
give you anything unless you ask ; that 
you got in all 8 annas or a rupee ; that in 
some months you got nothing ; that you 
got a cou])le of annas from each person ; 
that the chupprasees all did the same ; that 
the jemadar sometimes gets hukshish as 
well as others ; that Mahtab got his fair share ; 
that they (meaning the suitors) never gave 
you anything until they were happy at 
having won their cases : and that you did 
not ask befoiehand, for you knew you 
would not get it. 

You, Mahtab, staled that you were fight- 
ing with Abdool ; that you had been at 
feud with him for a long time ; that you told 
, the Hon’blc Mr. Hobhouse that Abdool took 
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ail the htfkshnh. and would not ijive you 
your share : thai you n\ t> or four pice 
from the mookicars ot the nuiio:’' \^ho win 
their cases to buy swceimeais : that y<m 
got this douceur aber the cM^es are dl^po^ed 
of : that you cham^c week about, two men 
staying in the house and two men remain- 
ing^ in <.'ouri ; that AIkIooI gets nothiiiii 
at the house ; that ii is at the Court onl\ 
that you get ii ; that you do a>k for u ; 
that they »tho sintor^? would never think 
<){ giving anything nnless you a>kctl for i! : 
that there was a dispute about eight or 
ten days ago at the lodging ; that yon 
are now at C’l'mri. and Alulool at the house : 
that he and \ou are oe«. asionallv bi>th on 
duty at culcheriy iihai is, at this (.'ourn : 
that YOU arc new 1} apj)0’nted. and he an ('Id 
liand : that you iia\o been eight montiis em- 
phned ; dial you luwer look anv thing 
yourself, but that the lernadar and Abdool 
have oce.isionall\ given yon a lew pice as 
your share ; auil that onh eighi or ten annas 
altogether aie made during the month. 

There can be no doubt tioin ihes«' si.ue- 
mems that both ol nou lia\c applied to 
suitors (jf tins C'ouri.wiio hivi* liecn sikccss- 
ful in the (.ases wini !i have been d'anied 
by a Court ot which .Mr. Jusiice llobhou.se 
is one oi the |udges. tot i>uk\htsh oi presents ; 
in conseipience of ihove detisions \’ou are 
both olticers in the pay ot (lovernineni, and 1 
both put)lu' ohk ers fui the (*s(af»iishinent of' 
this (’ouri; and alilujugh. aciording to the i 
duty whu ri lias been assigned to you. ><m ; 
are to attend rni Mr. |iisiue lIobhou.se, ; 
you are not the less publu (»th(cr.s ot tins ' 
i 'ourt and pni'lic .seivauts wiiinn the ineiin- | 
ing of the Tcu.d </ » le, Aliiiough, iiu'ie- | 
lore, you were the o!lieer> .men hug ujion | 
Mr. jusiKe llobhou^e, and ’he preseuis j 
winch \ ou receiw 1 had reian*>n to judgments | 
passed b\ a I'oa.t in win h tie was one ot ' 
die jtidges, \oui otterice is iioi .m otlcnce 
against that judj^* indivi iua’.lv . b.n an 
ofTence ag.nnsi tlie High Com!. 

If 1 thought it netes^ irY, 1 sliould » ommit 
vou for iii.d for an <>tleike jmmsiMl'ie under 
Section 1^15 0! the Penal t ode : and, if 
you .should be convu |».*<1 ot an ofTente 
under that Section, you would i>e liable to 
imprisonment for a ic*rin which might ex- 
tend to two years wiiii or wiihoui line. But, 
as this IS the tirst time since die High C.ourt 
was established that an offence of this 
nature has been brougru home to an oflitcr 
of diis Court. 1 shall not resort to Kuch an 
extreme prtxeeding. 


The offence of which you have been guilty* VW.inili 
is. beumd all tloubi, a contempt of the High 
C'oun. tor which the C'ourl has j)ow'cr to 
punish you without .sending you for trial 
to the onlinary Courts of Criminal Judica* 
lure. Pins (.'ourt. bv the express terms of 
the Petters Patent, is a Court of Record; 
and there can he no doubt that every Court 
; of Kecoid has the power of summarily pun- 
> iMiing tor contempt. 

.\mong the instances given by Blackstone 
in the atli of liis Commentaries, page 
. gSj. are ilm.se committed by die officers of 
die t omt for abu.sing the process of law, 

■ or deceiving the parlies Ivy an\ acts of op- 
pression. extortion, collusive liehiiviour, or 
(.iiipable negUni of duly; for," he adds : 

*• d'he mal j'l.tctice of the officers reflects 
“ dishonor on their employers, and. if fre- 
*• »pi(‘ni or iinpuni.shetl. creates among the 
“ fKoj.le a disgust against the (’ouris them- 

*■ selves." 

1 wish to stale jmblicly, and to have it 
! disiuutly mithustood, that any officer of this 
( ourt. who asks for or ai cepls a present from 
an\ person in whose favor a jndgineni 1 * 
pronoum ed by this Court, is guilty of a gross 
ivreaih of duty, and a contempt of ihis 
: t'ouri. It matters not whether the .sum 
' leceucd IS lai.ge or small; whether it is 
lot .*^er\Hes petturinefl 01 to be performed, 

1 or wholly iriespeciive of any Kervice.s I’cn- 
dered b\ die otiicer. It mailers not whe- 
ther die pieseiii IS given in lonsequence of 
a judgnieiii pionoiinced by ihe Judge upon 
whom It is the petuliar duly of the officer 
to attend, or to whii h such Judge watt a 
paiiv. or in efUistMjuence of a judgment pro- 
nounced b\ any other of the Judges of the 
t'oun. It maiteift not whether it is before 
judgUKUii or altci judgment. 'Phe mere fact 
ot a>kmg f<vr, or n ceiving, under any circum* 

^nnies whai(‘vcr, anv present, leward, or 
gr.umiv. Ill (onseipiente of any jiidginciU or 
luoieetlmg (if any kind in this ('ourt or in 
.inv wav connecicvl therewith, i.s jiiinifihabie 
as a (oni' tnpt ol tins Court. 

i li<! olKnie is not confined to tho^ who 
ask or rece ve. inii ii extends ecjually to 
ihosc who offer or give. A friiilleivs re(|ue$t 
lA as great an offence as an actual accept- 
ance, and an offer w hich is refused in punish- 
able in the same manner as if the present or 
reward were accepted. 

In Marlin s case, m which a person wrote 
a letter to the I>ord C hancellor, stating that 
he had been threatened with a bill in Chan- 

Or. 72. 
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lVIII. eery, and enclosing a Note for £20, oi which imprisoned in simple imprisonment* in the 
he begged the Chancellor’s acceptance, the Presidency Jail of Calcutta for the term of 
offender was punished for a contempt of 14 days, inclusive of this day. 

You. Mahtab, having, as I understand, 
To offer money to an officer of the Court, been employed as an officer of this Court for 
though, perhaps, not so grave an offence as a period of 8 months only, I order that you 
that of offering it to a Judge, is beyond all be imprisoned in simple imprisonment* in the 
doubt a serious contempt of the Court to same Jail for a period of 10 days, inclusive 
which that officer is attached. of this dav. 


A suitor who seeks for justice is not, as 
soon as he succeeds, to be harassed and 
annoyed by these requests for presents on the 
part of the officers of the Court. 1 am 
determined, as far as lies in my power, to 
put an end to all practices of this kind in 
this Court, either on the part of the officers, 
or of the parties or their mooktears. Every 
suitor, therefore, may be certain that any 
charge made upon him for presents to any 
officer of this Court is wholly unwarranted, 
and that the party making the charge is 
liable to severe punishment at the hands of 
the Court. 

As this is the first case Jn which any offi- 
cer has been brought before the Court for 
punishment, I think a very lenient sentence 
will suffice. I by no means wish it to be 
understood that the Court will consider such 
a punishment adequate if, on any future oc- 
casion, an officer or other person be brought 
before the Court for an offence of a similar 
nature. 

You are liable to fine or imprisonment or 
to both. We have considered anxiously 
what punishment should be awarded. You 
arc poor men, and 1 do not wish to deprive 
you or your families of any part of your 
wages, and therefore I shall not punish you 
by fine or add fine to imprisonment. 

You, Abdool, have been employed as a 
public officer for a much longer time than 
Mahtab. I therefore order that you be 


You are both dismissed, and your names 
will be registered in order that you may 
never be again employed as officers of this 
Court. I trust that this sentence will operate 
as a warning to others. 


* A copy of the warrant which was issued by the Court 
is subjoined for future reference and guidance. 

To Thomas Willis (Bailiff of the Hiffh Court) 
and 

To the Superintendent of the Presidency tail in 
Calcutta and to all Police and other Peace Oflicers 
whom it may concern. 

Whereas in a Division Court of the Hij»h Court of 
fudicature at Fort William in Bensral, holden on the 
bth day of July JSfi;, before the Hon’ble Sir Barnes 
Peacock, A'/., Chief lustice, and the Hon’blcC. P. Hob- 
house, one of the Judges of the said Court, it was 
considered by the said Division ( ourt that Abdool and 
Mahtab, chupprasees of this Court, in attendance upon 
the Hon’ble C. P. Hobhouse, one ot the justices of this 
Court, were severally jjfuilty of a contempt of the Hi^h 
Court, and it was ordered and adjudpfed by the said 
Division Court that the said Abdool and Mahtab, for 
their said contempts of Court, be imprisoned in the 
Presidency Jail of Calcutta in simple imprisonment for 
the periods followlnjj, that is to say, the said Abdool 
fi)r a period of fourteen days from the 6th day of July 
1867 inclusive of that day, and the said Mahtab for the 
period of ten days from the said 6th d.ay of |uly 1.-67 
inclusive, the said Division Court havlntf lawful power 
and authority in that behalf. 

This is, therefore, to authorize you, the said Thomas 
Willis, forthwith to take and convev the said Abdool 
and Mahtab to the Presidenev lail of Calcutta, and to 
deliver them, together with this warrant, into the cus- 
tody of the Superintendent of the Presidency Jail ; and 
you, the said Superintendent of the said Presidency 
jail, are hereby authorized and required to receive the 
said Abdool and Mahtab into your custody, and to keep 
them safely in the said Jail in simple imprisonment for 
the said periods of 14 days and 10 days respectively, 
and after the discharge of the said Abdool and Mahtab 
forthwith to return this w'arrant to the Hig-h Court, toge- 
ther with a certificate endorsed thereon and signed by 
ou, the said Superintendent, showing how the same 
as l>een executed ; and all officers of police and other 
peace officers are hereby required to aid and assist the 
said Thomas Willis in the execution of this warrant, if 
required by him so to do. 

Given under our hands and the seal of the said Hi^h 
Court this 6th day of July 1867. 
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The 8th July 1867. 

Present : 

The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 

Section 62, Penal Code—Forfeitures. 

Queen versus Kripamoyee Chassanee and 
another. 

Committed by the Magistrate, and tried by 

the Sessions Judge of Beerbhoom, on a 

charge of causing miscarriage. 

Section 62 of the Penal Code, which provides for for- 
feitures, limits them to cases when the parties shall 
have been transported or sentenced to imprisonment for 
at least seven years. 

Glover, J. — Both appellants in this case 
pleaded not guilty at the Sessions. There 
is no question that their confessions were 
voluntary, and there is consequently no 
ground for this appeal. 

But it appears to me that the Sessions 
Judge has acted ultrii vires in directing cer- 
tain property, given by one prisoner to the 
other as payment for procuring the medi- 
cines necessary to procure abortion, to he 
escheated to the State. 

Section 62 of the Penal Code, which pro- 
vides for forfeitures, limits them to cases 
where the parlies shall have been transported 
or sentenced to imprisonment for seven years 
at least ; so that, as these prisoners have 
been sentenced to three years’ rigorous im- 
prisonment only, the sentence would not 
apply. 

It does not appear, moreover, how the 
Sessions Judge has found that Kripamoyee 
did make the present in question to Modoo 
Harin, for he recorded no evidence, finding 
the prisoners guilty on their own pleas. 

I would reverse this portion of the 
Sessions J udge’s order. 

Kemp, J. — I concur. 


Rulingt. 


The 8th July 1867. 

Present : 

The Hon’ble F. B. Kemp and F. A Glover, 
Judges, 

Kidnapping— Dishonestly taking property from 
person of kidnapped child. 

Queen versus Shama Sheikh. 

Committed by the Afagistrate, and tried by 
the Sessions Judge of Moorshedabad, on 
a iharge of kidnapping, ^fte. 

'I he offence described in Section 363 of the Penal Code 
is included in that described in Section 300, the kld- 
nappincf and the intention of dishonestly taking pro- 
perty from the kidnapped child being included in the 
latter Section. 

Kemp, J. 'riiK prisoner has been con- 
victed of kidnapping under Section 363, 
and of kidnapjiing with the intention of 
taking dishonesil\ moveable property from 
the person of the kidnapped child, under 
Section 369. Separate sentences have been 
[>assed under each Section. 

rhe trial was with a Jury. The charge 
to the Jury seems to be a very proper one; 
but we think that the offence described in 
Section 363 is included in that described in 
Section 369, tlie kidnajiping and the in- 
tention of dishonestly taking property from 
the person of the child being included in the 
latter Section. 

The conviction ami sentence under Sec- 
tion 363 is (jnashed. 


The 8th July 1867. 

Present : 

The I Jon’ble C. P. Hobhouse, Judge, , 

Evidence— Admission of accused— Police 
papers. 

Queen versus Ihissiruddi and Others. 

Committed by the Magistrate, and tried by 
ihe Sessions Judge of Jessore, on a 
charge of dacoity, &fc. 

The admission of an accused cannot be taken to be 
corroborative evidence^ or any evidence at all, against 
anv body other than himself. 
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Police papers ought not to be taken judicial notice 
of either as evidence or consulted in order to test 
evidence. 

There is no ground shewn to me for in- 
terfering with the judgment and the sen- 
tences on the prisoners, appellants ; and the 
evidence on record clearly establishes their 
guilt. 


The 8th July 1867. 

Present : 

I’hc Hon ble K. B. Kemp and F. A. Glover, 
Judges, 

Riot — Duty of Police. 


I, therefore, dismiss the appeal ; but I would 
call the Judge’s attention to certain errors in 
law, which, if not noticed, may be committed 
by him again in prejudice, either of accused 
persons, or of justice generally. 

In one part of his judgment he remarks 
as follows ; — 

“The Assessors would acquit \'assin on 
“ the ground of his having been recognized 
“ by only one witness ; and, were the evidence 
“of that one witness uncorroborated, I 
“ should hesitate to acccjU it as suflicient for 
“his conviction; but, when it is so strongh 
“ corroborated bv the confession of Shuinboo 
“ Malo and 

“the evidence regarding recognition being 
“ con'oborated by Shumboo’s confession ’ 


On this 1 have to note that the judge has 
erred in considering that the admission of an 
accused can be taken to be corroborative 
evidence, or indeed any evidence at all against 
any body other than himself; and, this being 
so, had I been disposed to doubt, as I do not 
doubt, the testimony of the man Nitai 
Ghose, I, should have been compelled to 
acquit the prisoner Yassin. 

Again, the Judge was in error in taking 
any judicial notice of the police papers. 

He says : “ In order to test their evi- 
“dence, 1 have inspected the police papeis, 
“and I find that they all mentioned the 
“ names of these individuals when examined 
“ by the jwlice, though ( llakmonee, instead ot 
“calling Toriboollah and Tunnoo by their 
“ names, spoke of them as the son.s of 
“ Sonaoolla. ” 

Section 154, Criminal Code Procedure, dis- 
tinctly declares that police papers are not 
to be treated as evidence ; but, when the 
Judge, “in order to test evidence, ' consults 
such papers, it is clear that he does in a 
manner treat them as evidence, and in this 
case they were apparently so treated to the f 
prisoner s prej ud ice. ’ 


Criminal Kcvisional Jurisdiction. 

Revision under Section 404, Code of 
Criminal Procedure, 

(^uecn 7'ersus Damoo Singh. 

Where a man is j;-rievously wounded in a riot, the 
police are bound to act \vitlu)ut taking into considera- 
tion who was tl’.e a^^rcssing party. In the discharge 
of their duties, and in the absence of any proof that 
they exceeded their duty, the police were held entitled 
to the [irotection of the Court. 

Kemp, J. -This case comes up confined 
to points of law. 

Mr. Allan for the pdilioner urges that the 
police were a'cting in concert with the 
auction-purchaser, who was attempting to 
take khas possession of the village of Jowee, 
contrary to the terms of the perwannah of 
the Civil Court, which awarded possession 
only to the extent of receiving the rent 
from the inokurureedar. 

The perwannah was confined to giving 
possession of the village by affixing an 
ishtehar. and by beat of drum. The peon 
acconijranied by a gomastah on the part of 
the decreedar went to the spot, and found 
some 30 men collected in the aforesaid 
village apparently in the ciitcherry. The 
gomastah was very seriously wounded, and 
reinforcements were sent for, and obtained 
by the inokurureedar. 

On a charge being made before the head 
constable, he, acting within the scope of his 
authority, the offence being one in which he 
could arrest without warrant, proceeded to 
the spot to rescue the wounded man, and to 
enquire into the cause of the riot. He was 
pulled off his horse and beaten, subsequently 
a further body of jiolice were resisted and 
insulted, and it was only after blank cartridge 
had been di-^charged that the rioters 
dispersed. 

'I'hc petitioner, who took a prominent 
pari in the riot, has been committed under 
Section 152, and sentenced to two years' 
imprisonment. 

Whether the auction-purchaser went be- 
yond his right under the decrees is not the 
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question before us. A man was p^rievously 
wounded, and the police were bound to act 
without taking into consideration who was 
the aggressing party. In the discharge of 
their duties, and in the absence of any proof 
that they exceeded their duty, the police 
are entitled to the protection of this Court, 
and we think that, taking into consideration 
the violent conduct of the petitioner and \u> 
party, which, but for tlic forbearance of the 
police, when they were represented by 
numbers bringing them on something like 
equal terms, alone prevented a very serious 
riot attended with loss of life taking place, 
we shall Jiot interfere with the sentence. 

Appeal rejected. 


'riie 8th July 1867. 
Presenl : 

The llon’blo L. S. Jackson and 
C. Ik Hob ho use, Jud^^cs, 

Nuisance. 

Criminal Rcvisional Jurisdiction. 


j of a district, he is competent to do. The VolVlfl. 
1 person conii>lained^ of appeared and applied 
for a Jury, and il was the Magi.strate’s duty 
' to proceed as directed in Section 310; but, 

, instead ot doing this, he at once made his 
order absolute, and tli reeled the police to 
report wheihor the order had been carried 
out within a week. We do not concur with 
the Sessions Judge in thinking that an 
order iniglit not be made in such a case un- 
I der Section 62, for undoubtedly the Magis- 
■ trate, if he thought such a direction tended 
to prevent obstruction to persons lawfully 
employed, might order any person to take 
action with the wall in his })Ossession in the 
sense of removing it : and, if the order were 
di.soheyed, and llie obstruction anticipated 
were to ari.se, the j)erson disobeying might 
he proceeded against under Section 188, 

Indian renal ('ode. If convicted, he niight 
appeal, or might hiing his case before this 
Court by motion, and the validity of the 
proceedings would then he enquired into, 
bill we think that the Joint Magistrate, 
having c mmienced his proceedings under 
Section 308. was not at liberty to jirocced 
otherwise than in conformity with the rules 
laid down in Chapter X.\. of the C^ode. 


Reference under Section Code of Cri- 

minal Procedure. 

(^ueen versus Pitti Singh. 

Where a MaL.MV'tiate lias coimneiu’i'U jinn cedinj’s 
under Section 30S the Codenl Crinilnal Piorednre, 
he is not at liherty to proceed otherwiAC than in con- 
formity with the rules laid down in Chapter X-\. of the 
Code. 

Jackson, J . Wk are of opinion that the 
Joint Magistrate’s onler was unwarranted, 
and must be set aside. 

He contends that it was auihori/cd 
by Section 62, Code of (’liminal Proce- 
dure, and alleges that it was made under 
that Section. I'pon this point, as far as 
we can judge, the Joint .Magistrate lias 
deceived himself : for. while his very coiichc 
proceedings in no way point to an emer- 
gency of the kind conlemjilated in Section 
62, nor take the form of proceedings under 
that Section, they on the other hand 
clearly indicate a case of unlawful obstruc- 
tion in a thoroughfare, although that jirecise 
expression is not used, and the order made 
is precisely that required by Section 308. 
We can therefore have no doubt that the 
Magistrate at the time sup])0sed him. self to 
be acting under this last-named Section, 
.which, if he he the Magistrate of a division 


'The <Slh July 1867. 

Present : 

'The lion hie P. S. Jack.son and 
('. P. Hoblioiise, Judges. 

Charge— Duty to give information. 

Reference under Sect ion 4;^^, Code of Crimi- 
nal Procedure, and Circular Order No. 

7, dated jnd June 

(^)uecn 7 'ersus Moosubroo and another. 

A I lirir:v‘ ^linuld distinctly set forlli the. particular 
ohVuct m irsp<*('t of which the aexused either omitted 
t(i Liivc. intorniation, or i^ave inforniution which he knew 
to he t.ike ; and it should aiipeur precisely * what his 
duty was in the niattfr. 

Jackson. J. C.NDKK the tircinn .stances, 
we iliink the rommiirneni and the proceed- 
ings of the Magistrate of Monghyr must be 
(|uashed, and the case must be dealt with 
by the .Magistrate within whose jurisdiction 
the olTence charged appears to have been 
com milted. 

Hut, if the Sessions Judge, having juris- 
iliction. had tried the accused, we probably 
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VoiVIlX. should not have thought it necessary to 
interfere, as they would not have been pre- 
judiced by the irregularity. We think it 
right to observe that the Magistrate's charge 
is very loosely and insufficiently drawn, as 
well as ill-expressed. 

The charge should distinctly set forth 
the particular offence in respect of which 
the accused either omitted to give inform- 
ation, or gave information which they knew 
to be false ; and it should appear precisely 
what their duty was in the matter. 


The 9th July 1867. 

Presenl : 

The Hon’ble F. B. Kemp and F. A. (Bover, 
Judges, 

Confession — Culpable Homicide not amounting 
to murder — Adultery— Killing of wife and her 
paramour. 

Queen versu,s Sheik Boodhoo. 

Com mined by the Deputy Commissioner, and 
tried by the Judiiial (\>mmissioner of 
Chota Nagpore, on a iharge of murder. 


A prisoner’s ^onft•s^io^ nuist be taken in Its entirety. 

Where a prisoner confessed that he did not suspect 
hi.H wife’s fidelity ; tliat he lett home on business ; that 
on his return he saw what convinced liim of his wife’s 
infidelity; and that, maddened at the siifht, he killed 
both her and her pai amour Hklu that he was j^uilty 
of culpable homicide not aiiunintin(> to murder, and that 
the case was one in which he t)ught to be treated with 
lenity. 


1'his prisoner was charged, 
ist, with iho offence of murder. Section 302, 
Indian l\:nal Code ; 2ud, with ihe offence of 
culpable homicide nol amounii ng to murder, 
Section 304. 

The prisoner j)leaded guilty to the second 
charge. 

'I'he ]>risoner made the following state- 
ment before the judicial Commi.ssioner of 
Chota Nagpore : “ I had been married for 
ten years, and was tinsiispicioiis of anything 
wrong in her conduct. 1 left home to 
collect s^me money due to me. After an 
absence ot two days, I returned home, reach- 
ing 11 about 8 V M. I looked through a small 
hole in the wall used for purposes of venti- 
lation, aiul saw iny wife and another man 
engaged in ciimmal intercourse wiih each 
other, a sight which so maddened me that 
J at once rushed inside, and despatched them 


both with my dagger. I never suspected my 
wife’s fidelity in the least. I always carry 
the weapon I committed the murder with 
when travelling. 1 looked through the hole 
in the wall before entering my house, because 
I saw a light in the house.” 

The Judicial Commissioner observes : 
“ There is neither doubt nor question that the 
accused caught his wife and Bahadoor to- 
gether under circumstances calculated to 
establish clearly the terms of intimacy they 
were on with each other, if indeed they were 
not actually engaged at the time in adulterous 
intercourse ; but at the same time I am quite 
convinced that, when he returned home, he 
knew, with tolerable certainty, what he 
might expect to find going on. I do not 
believe that he sought or voluntarily provok- 
ed the provocation he received. I think he 
left home on hand fide business : that having 
reason to doubt the woman’s fidelity, he 
\vatched her closely, and discovering how she 
was acting, he lost all power of self-control, 
and committed the crime he stands charged 
with. Considering, then, that the case falls 
under Exception I. of Section 300 of the 
Penal Code, but that the act by which death 
was caused was done with the intention of 
causing death or of causing such bodily in- 
jury as was likely to cause death, the Court 
finds that Sheik Boodhoo is guilty of the 
offence of culpable homicide not amounting 
to murder, and directs that he be rigorously 
imprisoned for ten years. " 

I'he prisoner appeals, urging that the 
Judicial Commissioner is wrong to assume a 
stale of facts different from those staled by 
the appellant, in the absence of any evidence 
in support of the same ; that, under the 
peculiar circumstances of the case, the sen- 
tence is altogether too severe. 

No evidence was recorded by the Judicial 
Commissioner, the prisoner being convicie<l 
upon his own confess' on. In the absence of 
any evidence, the Jmlicial Commissioner was 
clearly wrong in assuming that the prisoner 
doubted his wife's fidelity, that he watched 
her, or that he knew with tolerable certainty 
what he might expect. I'he convictions 
of the Judicial Commissioner are not 
evidence, and they should not have 
been allowed to influence his opinion. 
The confession must be taken in its entirety. 
The prisoner tells us that he had been 
married to his wife for 10 years ; that he had 
no reason to suspect her fidelity ; that he left 
his home to collect money due to him ; that 
on his return he saw what convinced him that 
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his wife was nm as he had hitherto believed 
her to be ; and that, maddened at the sight, 
he killed both her and her paramour. 

For a crime committed under circum- 
stances of ^uth sudden and grave provoca- 
tion, the gravest provocation that can be 
offered to a man, is ihe sentence passed by 
the Judicial C'ommicsioner a proper or just 
sentence ? We think not. 

The prisoner is a iMahomedan, and so was 
the man who dishonoicd him. Under the 
^lahomedan Law, the prisoner’s act would be 
justifiable homicide, see Beaufort’s Digest 
of the Criminal Law, page 786, Section 

3956. 

In England, though the crime of which 
the prisoner has been guilty is not absolute- 
ly ranked in the cli^s of justifiable homicide 
as in the case of forcible rape, it is man- 
slaughter. It is, however, the lowest degree 
of it. See Cominent.irics on the Laws of 
England by Stephen, Vol. IV., page 135. 

Under the Penal Cole the prisoner is 
guilty of the offence of culpable homicide, for 
he intended to cause the death of his wife 
and her paramour; but inasmuch as he was 
deprived of the power of self-control by 
grave and sudden provocation, the offence 
committed by him is reduced to culpable 
homicide not amounting to murder. The 
punishment for the offence of culpable homi- 
cide not amounting to murder, if the act by 
which death is caused is done with the inten- 
tion of causing dcaih, is nansportation of 
either description for a term which may ex- 
tend to ten years. A fine may also be added. 
It will be observed that great latitude of dis- 
cretion is given to the jury in apportion- 
ing the punishment. The circum.stances 
must be considered. 

Now, it would be difficult to conceive a ca.se 
in which the provocation was more grave 
than that offered to the prisoner. It is clear 
that he did not seek the weapon, that he 
acted wholly without premeditation and 
under the influence of his outraged feelings. 
Taking all the circumstances into considera- 
tion, this appears to us to be a case in \^hich 
the prisoner ought to be treated wiih lenity. 
We therefore sentence him to one year's rigor- 
ous imprisonment from the date of the ori- 
ginal sentence. 


The loih July 1867. y 

Present : 

The Hon'blc L. S. Jackson and C. P. 

Hobhouse, Judges, 

Trial b7 Jury. 

Queen versus Khoodeeram. 

Committed hy ihe ^lagisiratCy and tried by 
the Commissioner of Comh Behar J)ivt* 
siony on a charge of culpable homicide not 
amounting to murder. 

Trial by Jury ceases in a district when the district 
ceases to belonpf to a division to which trial by jury 
has been extended. 

Jacksotty J. — Thk trial in this case has 
been held before the CommisNioner of Cooch 
Behar Division, who is vested with the 
powers of a Court of Session. It took 
place in the District of Gowalparah, which 
was formerly comprised in the Assam Divi- 
sion, but now belongs to that of Cooch Behar. 
and was conducted with the aid of a Jury. 
'Prial hy Jury has not been extended to the 
Cooch Behar Division, hut it appears that 
trials continue to be held with a Jury in 
Gowalparah, on the ground that trial by Jury 
was introduced into that district in com- 
mon with other districts in Assam by order 
of the Local Government in 1862. 

The notification, which appears in the 
Calcutta Gazette under date 28th March 
1862, is to this effect : " It is hereby noti- 

fied that, in conformity with .Seciion 327 of 
the Code of Criminal Procedure, the Lieute- 
nant-Governor has been pleased to order 
that, in all the districts comprising the 
Assam Division, the trial of all offences by 
the Court of Session shvill he by Jury." 
1'here can be little doubt that the words 
“ districts comprising the Assam Division " 
mean the “ districts for the time being com- 
pri.sed in the Assam Division and that, 
when a district ceased to belong to that 
Division, trials would not be any longer by 
Jury under dial notification. But the order 
which the Lieutenant-Governor actually 
made, and which is incorrecily given in the 
notification, is to be found in the Under- 
secretary's letter to the Commissioner of 
Assam, No. 826, dated 28th March 
1862, and is to the effect that “ the trial of all 
offences by the Court of Se«-sion in Assam 
shall be by Jury." &c. Tbi.s order would 
not authorize the Court of Session of Cof>ch 
Behar 10 hold trials by Juiy in Gowalparah. 
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IVHL When a trial is by Jury uncler the Code of 
Criminal Procedure, the decision on facts is 
exclusively in the hands of the Jury : but, 
when it is with Assessors, the decision is 
vested exclusively in the Judge. In the 
case before us, therefore, the accused who 
ought to have been tried with Assessors was 
entitled to the decision of the Judge which 
he has not had. 

The trial must therefore be <]uashed, and 
the accused must be tried anew according 
to law. 


The rhth July iSby. 

Present : 

The Ilon’ble 1 '. B. Kemp and F. A. (Bover, 
y udges. 

Evidence — ^Confession — Section 366, Code of 
Criminal Procedure. 

Criminal Referred Jurisdiction. 

(^)iicen versus Mussainut Jcina. 

A confession liofort' tlio Majjiistrutc, (liou^h afterwards 
retracted before th<* Session-, Ciunt, is <'vidence a.irainst 
the party maUlnjL!' it. nmli'i Section ,^<>6 of tiic C ode ol 
('riminal Pidcedure. 

Glover, 7 - 'riiKKi- ap]>eaia to us no 
doubt of the j)ris()ner’s guilt. She was last 
seen with the deceased child, and .she ad- 
mitted to the neighbours, iu die presence of 
the surburakar of the village, dial she had 
killed the child by strangling linn, and gave 
up the silver bracelets which Podduh wore at 
the lime of his disajipearance. 

When lirst examined by the Assistant 
Magi.sirate, slie confessed in tlie .same man- 
ner : and, aUhough on being cominiUed lo the 
Sessions, she retracted her lornier admis.sion, 
and said that the chiltl had died fronf natural 
causes : her former admission is evidence 
against her under Section 3^6 of the Code 
of Criminal Pioceduie. 

The medical evidence proves distinctly 
tliat the child was strangled. 

We see no extenuating circumstances in 
this case, and confirm die sentence of death 
passed by the Sessions Judge. 


The 18th July 1867. 

Present : 

The Hon’ble T.. S. Jackson and 
C. P. Hobhouse, Judges. 

Conviction (Reasons for). 

Criminal Revisional Jurisdiction, 

Reference under Sat ion ./y./. Act XXV. of 
I tit) I. 

(^)ueeu i^ersus Peari Kaur. 

A cimviction oui,>-ht not to be reversed by reason 
merely of the weakness tif the reasons assigned for it 
when there is ample evidenre of the guilt of the pri- 
soners. 

Wk think there is no sufficient reason for 
interfering with the order of the Magistrate 
as recommended by the Sessions Judge in 
this case. 

The complainant stated that he left a 
qiianlily of valuable jiropertv locked up 
in a room of a house, of which the man 
Oopal and the woman Peari were the sole 
occupants 

On his return home he found his room and 
his boxes broken into, and the contents either 
missing, or in possession of the man Gopal, or 
on die person of die woman Peari. 

Persons, liis relatives or neighbours, well 
compeieiu to judge aiul not discredited, 
swore to die propeilv as his. 

In his prc'sciice, and in the presence of 
other pers^)ns, neighbours and not discredit- 
ed, the accused jiei'sons admitted their guilt, 
and Gopal offered to eomjiromisc the matter, 
and actually entered into negotiations lo 
that cm! ; and the defences made respec- 
tively by (iopal and I’eaii were not in 
themselves worm anything, and were not 
sustained by evidence. 

Indeiiondcntly, therefore, of that which 
was treated as, but which the Judge has 
rightly said was not, evidence against the 
accused, we think there was sufficient evi- 
dence to convict Peari, not of dishonestly re- 
ceiving only, but of theft, if not of house- 
breaking. 

We also think the male prisoner’s convic- 
tion ought not to have been reversed by the 
Sessions Judge. Although the judgment 
of the Deputy Magistrate does not state 
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very satisfactory reasons for convicting the 
prisoners, the record contains ample evidence 
against them, and we consider that, where 
this is the case, the conviction ought not 
to be reversed by reason merely of the 
weakness of the reasons assigned for it. 

There is some truth in the Sessions Judge's 
observation that the evidence established 
theft rather than mere guilty receipt of 
stolen property. But that would be no 
reason for setting the accused at liberty. 

We observe also that the Sessions Judge 
has further directed the whole of the property 
found upon the prisoners to be returned 
to them. This appears to us wholly un- 
accountable, because the evidence clearly 
showed it to belong to the prosecutor ; and, 
even if the Sessions Judge’s view be adopt- 
ed that Gopal Churn had made use of it 
without the complainant’s permission, it 
seems an extraordinary denial of justice to 
restore to the wrong-doer property which 
manifestly was not his. 


'rhe 22nd July 1867, 

Present : 

The Hon’ble L. S. Jackson and 
C. P. Ilobhousc, Judges, 

Commitment (by Sessions Court of an accused 
person discharged by Magistrate). 

Criminal Revisional Jurisdiction. 

Queen versus Neetie Dulal. 

Where a Magistrate used the words acquittal and 
release when he intended only to discharge a person 
accused of an offence not triable by him — Held that 
the Court of Session was competent, under Section 435, 
Code of Criminal Procedure, to order a commitment of 
such accused person. 


Jackson, y.— T his case has been argued VatVKI, 
with much ability by Mr. W. Jackson, the 
Counsel for the petitioner. But it appears to 
me that the order of the Court of Session 
must in substance be affirmed. 

The argument of the learned Counsel pro- 
ceeded very mainly with two impressions that 
appear to me to be mistaken. 

It is supposed, that the Deputy Magis- 
trate considered himself to be dealing with 
an offence within his own jurisdiction ; and, 
secondly, that he acquitted the prisoner of 
such offence. Now, it is true that the judg- 
ment given by the Deputy Magistrate in this 
case is expressed with singular inexactness 
of language, and might well bear the inter- 
pretation which has been put upon it. But 
it appears to me, looking at the whole of the 
judgment, and also looking at the proceed- 
ings which took place, that the Deputy Ma- 
gistrate in point of fact thoroughly understood 
what the nature of the offence imputed to 
Neetie Dulal was that he knew that offence to 
be an offence under Section 326 of the Indian 
Penal Code, namely, the offence of causing 
grievous hurt with a dangerous weapon 
(being a sword) ; and that, although he has 
used the words acquittal and release of the 
accused, he intended only to discharge. 

It appears to me that, if the De- 
puty Magistrate had understood himself 
to be dealing with an offence within his 
cognizance, he would, as directed in 
the Hih Chapter of the Code of Criminal 
Procedure, before entering upon the defence 
of the accused person and hearing his wit- 
nesses, have recorded a charge and proceeded 
in the mode prescribed by Sections 250 and 
251. On the other hand, in the procedure 
under the 12th Chapter, the Magistrate may, 
after hearing the evidence for the prosecution, 
examine the accused person, and also summon 
and hear evidence in his behalf before he 
proceeds to record and exhibit the charge# 

Or. 73. 
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'tfiinil. In this case, therefore, as the Magistrate has ' victed or acquitted of the offence described 
not framed or read any charge to the accused in Section 326 of the Indian Penal Code, 
after taking his examination, and hearing this Section 55 would clearly apply. But it 
Witnesses in his defence, I think we must appears to ine that he had not been tried ; 
come to the conclusion that the Magistrate he has undergone only a preliminary enquiry 
found himself to be in the position slated in relating to that offence; and, as the result of 
Section 225, that is, when he finds that there that preliminary enquiry, he has been dis- 
are not sufficient grounds for committing the charged. Although in my opinion the order of 
accused person to take his trial, and he ii»eie- the Sessions Judge was warranted by law, 
upon abstains from framing aity charge, directing the commitment of this petitioner to- 
and at once discharges the prisoner. Theie take his trial, it occurs to me, and also to my 
have been cases in which, upon the Magis- brother llobhouse, that tiie Judge has some- 
trate dealing with evidence such as that be- what unguardedly committed himself to so 
fore us, and convicting the accused person strong an expression of liis opinion in respect 
erroneously upon a minor charge instead of of the guilt of the petitioner, that it would be 
a graver charge which tiie evidence would neither fair to the Judge himself, nor to the 
support, and upon such cases coming in petitioner, to allow his trial to take place in 
appeal before the Sessions Judge, ami the tlie district of West Hurd wan, and tiierefore 
Court of Session (|uashing that conclusion, it will be in accordance with the inteiests 
and ordering a cominitmciu upon the graver of justice if we direct his trial to lake place 
charge, this Court has set that order aside, in the district of Ivast Hurdwan. 

That, it seems to me, is quite a distinct case ,r / » ^ ^ 

from the present. In such a case the Sessions Hohhouse, J. \ concui \Mth my learned 
Judge undoubtedly assumes a function which brother. 

xioes not belong to him, and his order is What it seems to me to be necessary to 
necessarily set aside for want of jurisdiction. ..gg j,, ^ase is what it was that the 

But in this case it appears to me that j\.'[ agist rate thought he was enquiring into, 
the Court of Session, whether upon the qjai ho finds it proved that a certain 

information of the prosecutor or upon any p,..rj.;on was wounded by a sword-cut, and 
other suggestion, has niade an order which is persons wh() wounded him were 

^ entirely 'vithin his jurisdiction. Section 435 persons who wore deadly weapons, and that 
provides: “ lhat, ij^ die case of ofienccs not wound was of that nature that it was 
“triable by the Magistrate, the C ouit of jrijevous hurl by reason of the jicrson upon 
“ Session may onler the conimitinent to the ^vhom it was inflicted having been in 
“ Court of Session of any accused jieison Ji^spilal, or at any rate sidTeiing under the 

who may have been discharged by the wound for 20 da^s. 'I’herefore it seems to 
“Magistrate, qj^* Magistrate thought lhat what 

This clearly was an olTence, as described he was enquiring into was a charge of 
by the Magistrate, not triable by biin. It gricvou.s hurt by means of -ome cutting 
was a case in which giievous' luirt of a instrument, d'liat is a charge of an offence 
serious character had been indicted by a nnder Section 32b of the Indian Penal Code, 
sword, and in which several parties pieseiU ^^nd offences Lnuli. r that Section are not triable 
and concerned in the ryot had been armed by the Magisliale, but by the Court of 
with lethal weapons; consequcntlv, in a case Session. Then Section 435 goes on to say 
of that kind, it was open to the Court of diat, in the c.\se of an offence not triable 
Session to order the commitment of the by the IMagislratc, the Court of Session may 
prisoner Neetie, who was charged with that order the coinmitmeni of the accused person 
offence. dischaiged b\ the ^Magistrate. 

It has been suggested, and strongly urged" Jt seems to me therefore lhat, under Sec- 
by the learned Counsel, that the orders of tion 435, the C’ourt of Session was right in 
the Sessions Judge in this case are opposed directing lhat the. accused in this instance 
to the meaning of Section 55 of the Code of should be committed and tried before it. 
Criminal Procedure. I'he words of that 

Section are : “ A person who has once been ^ concur in the order that the case 

tried for an offence, and convicted or acquit- >>110111(1 be tried in k.ast Burdwan. 

ted of such offence, shall not be liable to be 

tried again for the same offence.'^ Now% if 

the person had been tried, and either con- 
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The 22nd July 1867. 

Presen/ : 

The Hon’ble L. S. Jackson and 
C. P. Hobhouse, yudges. 

Railway accidents—Duty of Guard. 

Criminal Revisional Jurisdiction. 

Revision under Section 40^, Code 0/ Criminal 
Procedure. 

Queen vs. R. Flood. 


Where some coolies were employed in assisting a 
ballast train into motion at a Railway station, and one 
of them, after pushing the train, in getting up on the 
train, or in attempting to do so, fell and uas so injured 
that he afterwards lost his life - IIkld tliat the evi 
dence did not show that it was the duty of the guard 
to see that no one got up on the train uhen in motion. 

Jackson, J . — Ir appears to rnc that this 
conviction ought to be set aside. 

The petitioner was convicted by the 
Magi.strate on a charge “that he, being a 
guard in charge of a ballast train, and as 
such amenable to the Regulations of the 
Railway Company, and thereby being bound 
to exert himself to ])reveni any breach of 
the bye-laws by passengers or others, did 
negligently omit to exert himself to prevent 
‘Certain coolies, being persons about to 
proceed by a ballast train, from entering the 
aforesaid train after it was in motion 
already, one of them through falling under 
the train sustained serious injury which 
resulted in his death, and that he has 
thereby committed an offence punishable 
under Section 26, Act VUI. of 1854.’' On 
appeal to the Court of Session, the Sessions 

a stated : “There is a clear breach of the 
ws, especially Section 12, Clause 5, 
and Section ii, Clauses 6 and 20, and he is 
rightly convicted, under Section 26 of Act 
XVIII. of 1854, in having negligently and 
wilfully omitted to do what he was legally 
bound to do, and by which omission the 
lives of the coolies travelling in the 
carnages, and the coolies on the line, were 
endangered.'" 

The first and principal objection raised by 
the vakeel for the petitioner in this case is 
that the petitioner has been convicted under 


Section 26, Act XVIII. of 1854, for having 
neglected to do something which he was 
legally bound to do ; that Section 29 inter- 
prets the expression “ legally bound to do 
something as meaning the obligation of a 
Railway servant to do every thing necessary 
for or conducive to the safety of the public, 
and which he shall be required to do by any 
Regulation of the Company allowed by the 
Governor-General of India in Council, and 
of which Regulation such officer or servant 
shall have notice ; but that, notwithstanding 
this, there was no evidence whatever to shew 
the existence of any Regulations so made 
and al lower! by the Governor-General in 
India, or that the petitioner had notice of 
such Regulations, or that the act charged 
was a breach of such Regulations. Mani- 
festly, in order to establish an offence under 
this Section, it would be absolutely necessary 
to give evidence of such Regulations. The 
Magistrate having omitted to take evidence 
upon that point, it would be competent to 
the Appellate Court, under Section 422 
of the Code of Criminal Procedure, to 
direct additional evidence to be taken upon 
that i)oini: and, if this were the sole objection 
to the conviction raised before us, I think it 
would be our duty \o order the Appellate 
Court, the Court of Session, to exercise the 
power which it possessed under Section 422, 
and to flirect a fiirtlicr emjuiry to be made 
upon that point, so that the j)rosecution 
might be enabled to show that there were 
such Regulations, and that the prisoner 
committed a breach of them because, if the 
petitioner had clearly committed an act 
which was punishable, it would not, 1 think, 
be right that he should be allowed to escape 
by reason merely of the omission of the 
prosecutor to put the Regulations in evi- 
dence. But, upon careful consideration of 
the evidence in this case, it appears to me 
that, if the Regulations which have been 
referred to before us were put in evidence, 
they would not establish the commission by 
the petitioner of any offence. From those 
parts of tlie Regulations or bye-laws which 
I have heard read, it appears to be the duty 
of the guard, and the petitioner held the 
situation of guard, to take charge of trains 
when ill motion, and apparently it would be 
his duty to take 11 precautions prescribed 
by the Regulations to prevent danger to 
passengers or others while the train was in 
motion. It does not appear to be the duty 
of the guard to take those pr^'utions, nor 
is the train under his special/ rol, while 
at the station. Apparently . is the 
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Vin. duty rather of the Station Master ; at any 
rate, it is not shown to be the duty of the 
guard. Now, the evidence in this case 
shows that, when the train was started, the 
Station Master w^as apparently present on 
the platform. 

This seems to point to the responsi- 
bility resting upon some one else rather 
than with the petitioner, but I think that 
we may go further than that. It seems to me 
that the Legislature, in enacting the Sections 
referred to, had chiefly in view the protection 
of the public, and especially of passengers 
and other persons not directly connected 
with the Railway, and I very much doubt 
whether it was the intention of the Act to 
make the officers responsible for risks to fel- 
low-servants arising out of the particular 
duty in which they are engaged. 

Now, these coolies of whom the deceased 
person was one were persons actually employ- 
ed upon the ballast train in question. That 
train was at first in the siding. To come 
upon the main line from that siding, the train 
had to pass over a curve. It appears from the 
evidence that the engine was not a powerful 
one, that the grease in the axle-boxes had 
become congealed, and that consequently the 
engine from these united causes was unable 
to overcome the resistance which the curve 
line presented, and it was necessary to em- 
ploy the coolies for the purpose of putting 
the train in motion. There seems to be no 
reason why coolies employed upon the ballast 
train, presumably accustomed to work of this 
description, should not be allowed to move 
the ballast train any more than they should 
be allowed to move any other heavy body. 
By the agency of their coolies, the train 
was moved from the siding into the main 
line. Then it appears to have been 
brought to a stand-still, and after that a 
signal was given for the train to start. 

There is some conflict of evidence 
as to whether the train was started again 
with the assistance of the coolies or not. 
Probably the coolies did assist. 

The guard denies, and the engine- 
driver denies, that he gave any orders 
for the coolies to push the train upon 
this occasion. It seems quite probable 
that the coolies did not receive direct 
orders from the guard. Then, is he answer- 
able for the fact that they did so assist ? 
It appears to me that he is not. At any 
rate not answerable under this Act. I'he 
Station Master was present, and this 
happened therefore under his eye, and I 


should rather say on his responsibility. I 
say this of course merely for the purpose of 
showing that, in my opinion, the guard was 
not directly responsible. Whether, therefore, 
the coolies actually assisted in the starling 
of the train or not, it appears to me that the 
accident which occurred was one for which 
the petitioner was not responsible. It is 
quite clear that it will occasionally happen 
in the case of an engine of defective power 
that manual labor of some kind will be 
required to start the train. Then, if the 
engine is to be stopped, and the coolies are 
to mount upon the carriages before the 
train gets into motion, it is quite evident 
that they will have to gel down again and 
so on ad infiniinniy or else the train will never 
be got into motion at all. I therefore think 
that we ought not to direct a further enquiry, 
with a view to the Regulations and the 
sanction of them by the Governor-General 
being put in evidence, but that the evidence 
discloses no case against the petitioner, and 
that the conviction ought to be set aside. 

Hothouse^ y , — I concur that this convic- 
tion must be set aside. 

I will lake those facts of the case which 
I consider to be most against the prisoner, 
and I still iliink that there is not sufficient 
evidence to convict him of the offence with 
which he was charged. I will take the facts 
to be that, when the train in this instance 
was upon the main line, a certain number 
of coolies, amongst whom was the person 
who was so injured that he afterwards lost 
his life, that a certain number of coolies were 
employed in assisting the train into motion. 
I wdll then take the facts to be that the 
person who was injured, after pushing the 
train with a number of others for a certain 
distance, got up upon the train, or attempted 
to do so while it was in motion, and that he 
thereby fell, and was injured. Then the 
question seems to me to be this, was any 
body, or rather was the accused in this 
instance, the person whose duty it was to 
start the train, and was it also his duty, 
before starling the train or at any other 
time, to see that, when the train was in mo- 
tion, this particular person and others who 
w'ere pushing the train did not get upon it? 
It seems to me that, if it was his duty in the 
first instance to have started the train, and 
then to have seen that no one got upon that 
train at the time when it was in motion, then 
undoubtedly it would have been by the 
omission of that duty that this particular 
cooly in this instance lost his life. But 
looking to the evidence, and especially to 
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the evidence of a person named Lall Behary, 
it appears to me that the prisoner in this 
instance was not the person whose duty it 
was to start the train, or to see liiat no per* 
sons got upon it while it was in motion ; and 
that, if there were any such person so far 
as the evidence goes, it was not the prisoner, 
but rather the person above named, r/s., 
Lall Behary. At any rate, it is quite clear 
to me that the evidence, if there was any 
evidence, against the prisoner which would 
have proved that this Nvas his duiy, and that 
he had neglected it, was the evidence of cer- 
tain bye-laws which were not put in evidence 
at all, and of which it was not shewn, as it 
should have been as the law prescribes, that 
the prisoner was cognizant. 

For these reasons I concur that this con- 
viction must be set aside, and the fine re- 
mitted. 


The 2 2 lid July 1867. 

Present : 

The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 

Municipal Act — Nuisances. 

Criminal Revisional Jurisdiction. 

Revision under Section 404, Code oj Cri- 
minal Procedure. 

Queen versus Brojo Lall MiUcr. 

The occupier who suffers the land to be in .1 filihy 
state is the person liable for the penalty. 

JacksoUy y.— -Thrke is nothing on the j 
record before us to sliow tVial tlu: pcutionei 1 
is not the occupant of the land ; but as Mr j 
Haldane, the Vice-Chairman who appears] 
on behalf of the Municipal (’oininisMoncr, 
admits, for the sake of obtaining an 
expression of the Court’s opinion, that thcie 
was an occupier, we proceed to give our 
decision in the case stated. 

It appears to me that the occupier who 
suffers the land to he in a filthy state is the 
person liable for the penalty, because the 
words “owner and occupier" are only 
words qualifying the main proposition, which 
is, “ Whoever suffers any house, building, or 

land in or near any public highway to be in 
a “ filthy state." 


Therefore, when land has been leased by VoiWfl. 
he owner to some one else who is an occu- 
pier, the Commissioners ought to proceed 
against the occnj»ier. I am therefore of opi- 
nion, supposing the fact to be, as stated in the 
petition, that the petitioner was wrongfully 
convicted, that the fine ought to be re- 
funded. 

Hohhousey J.—l concur. 


The 24th July 1867. 

Present : 

The Hon’ble L. S. Jackson and C. P. 
Hobhouse, Judges. 

Discharge— Acquittal— J urisdiction. 

Criminal Revisional Jurisdiction. 

Reference under Section 4^4^ Act XXV* oJ 

rS6t. 

(jueen versus Bipro Doss. 

Where there is no primu facie case against an ac- 
cu.sed, and he has not been put on his defence, nor any 
charge preferred against him, he should be discharged, 
and not acquitted. 

The Couft pointed out the necf .ssity of a Court show- 
ing its jiiiisdiction and competency on the force of all 
its proceedings. 

Jackson, J. — Tins purports to be a refer- 
ence under .Seciion 434, Code of Criminal 
Procedure, and i.s made by the Cfliciating 
Deputy Comini.ssioner of Cacliar, who ap- 
pr irs to be vested \s ilh powers under Section 
I, Act X v^ of 1862. 

'ri'.is (‘liiccr cannot apparently act as a 
(’onri of Se.ssion nn ler Section 434, but he 
ns;n act as a M.igisirate, and this Court may 
iScciion 404*. “on the report of a Court of 
Session, or of a M.igisiraie, or whenever it 
ihiiilv*- fit,'* call for j>roceo(liiigs, and pass such 
order as to it shall seem right. 

T'lie mode in which these references are 
to be made is })rescnbed in Circular Order 
Xo. 1 8, dated i 5th July 1 863. The directions 
contained in that order have not been com- 
plied with, and especially the explanation of 
the Lower Couit has not been called for and 
transmitted. 

It appears to the Court that, if this preli- 
minary step had been taken, the reference 
might have been avoided, 
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VIII. The Lower Court was that of Mr. J. Birk- 
myre, Assistant Commissioner of Cachar. 
Nothing is said as to the powers exercised 
by this officer ; but it may be assumed that 
he had such of the powers of a Magistrate 
as enabled him to try the offence of which 
Bipro Doss was accused, namely, theft (of 
a cowj. 

The case came on for hearing, and the com- 
plainant Nilnauth and two witnesses were 
examined. 'I'he Assistant Magistrate then 
recorded his opinion that there was “ not the 
“ slightest proof that the accused liipro Doss 

received or retained with guilty knowledge , 
‘Uhe cow which Nilnauth, the complainant, i 
** claims as his property.” 

He went on to say, “ The Court finds that 
Bipro Doss is not guilty,” acquits Hipro Doss, 
and directs that he be disdiargcd. 

There is, no doubt, an error in record- 
ing the verdict of acquittal, as the accused 
had not been put on his defence, and no 
charge had been preferred. 'The Court, 
however, are inclined to think that the 
Assistant Commissioner intended to deal 
with the case under the 250th Section, 
which directs that, when there is no primd 
facie case against the accused, he shall be 
discharged without any charge being pre- 
ferred, and it is probable that the call for 
an explanation would have elicited this. . 

On perusal of the evidence recorded, the j 
Court entirely agree with the Assistant 
Magistrate that there was nothing whatever 
to show that the accused had been guilty 
of any offence. 

But the proceedings exhibit beyond this a 
very serious defect of form to which it is 
necessary to call the attention of the Assistant 
and of the Deputy Commissioner. 

There is nothing from beginning to end of 
the proceedings before Mr. Birkrnyre to 
show that the trial took place in any Cri- 
minal Court, or otherwise than in presence j 
of a private person. ! 

'i'he Court must point out the necessity j 
of showing the jurisdiction and competency i 
of the Court on the face of the proceed- 
ings. 

Every act of the Court, and all evidence j 
recorded, ought to indicate that it was done j 
atld recorded before a Court or person j 
exercising certain powers under the Code 
. of Criminal Procedure. When this is not 
disclosed, it is impossible to assume the 
existence of jurisdiction. 1 


The Assistant Commissioner gave judg- 
ment on the 13th June, and the complainant 
appears to have immediately preferred an 
appeal (contrary to Section 407 of the Code 
ol Criminal Procedure) to the Deputy Com- 
missioner, who received it, and called for 
the proceedings. It is true that he 
has not interfered with the order of the 
Court be]ow% but he ought to have proceeded 
from the commencement, if at all, under 
Section 434, that is, supposing the Assistant 
Commissioner to have been a Magistrate 
directly subordinate, and the proceedings 
should have been submitted to this Court 
through the Sessions Judge. 

So much of the Assistant Commissioner’s 
order of the 13th June as purports to 
acquit the accused Bipro Doss is hereby set 
aside, and the discharge of him by the 
Magistrate will be no bar to further pro- 
ceedings against him, if additional evidence 
should be discovered. 


The 2 5ih July 1867. 

Present : 

The Hoii ble T.. S. Jackson and 
C. P. Hobhouse, fudges. 

Jurisdiction. 

b’rimiual Revisional Jurisdiction. 

Reference under Sect ion 4^^, Act XX T. of 
i86iy and Cinular Orders, dated the i^ih 
July r86j, Xo. tS, and jnd June 1864, 
No. 7. 

Queen versus Doonda Bhooia. 

Where a Majjihtrate committed to the Court of Ses- 
sion for an offence coj^nizahle by himself, but which 
(by explanatory note 3rd prefixed to the schedule an- 
nexed to the Code of Criminal Procedure) the Court 
of Session was competent to try, and it appeared con- 
venient that that Court should try and pass sentence 
on the accused, the High Court declined to interfere. 

Hobhouse, J. — The offence is doubtless 
cognizable by a Magistrate ; and, under ordi- 
nary circumstances, he would be wrong to 
commit for such an offence to the Court of 
Session. 

But, inasmuch as, by the 3rd explanation 
(note prefixed to the Schedule annexed to 
the Code of Criminal Procedure), the Court 
of Session is competent to try the accused, 
and as it appears in this case to be conveni- 
ent that it should try the accused, and pass 
sentence in respect of both the offences 
with which he is charged, the Court do not 
think it necessary (if possible) to interfere. 
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The 27th July 1867. 

Present : 

f k Hon'ble Sir Barnes Peacock, A 7 ., Chief 
/ Justice, and the Hon’ble G. Loch, H. V. 
Bayley, F. B. Kemp, W. S. Seton Karr, J. 
B. Phear, and A. (i. Macpherson, Judges, 

Murder — Culpable Homicide not amounting to 
Murder— Riot— Powers of High Court- 
Lumping of offences. 

Criminal Appellate Jurisdiction. 

Queen versus Sheikh Bazu and others. 

Committed hy the Magistrate, and tried by 
the Sessions Jiidi^^e of Mymensingh, on a 
charge of culpable homicide nut amounting 
to murder, &c. 

Culpable homicide is not murder, unless the case 
comes expressly within the provi'sI«)ns of Clauses i, 2, 3, 
or 4 of Section 300 of the IVnal Code. 

Under Section 299, an offence may amount only to 
culpable homicide, not murder, althou<^h none of the ex- 
ceptions specified in Section 300 are applicable to the 
case. 

An express finding^ by the Sessions Judge that the 
case does not fall under any the C'lauses of Section 
300 is tantamount to an acquittal of murder; and after 
such an acquittal, the High Couit. cannot, either as a 
Court of Appeal or a Court of Revision, look at the evi- 
dence for the pur[)Ose of reversing the acquittal and of 
of convicting the prisoner of murder. 

There had been a riot and light between two factories 
— and some members of one party (A) were charged 
with the murder of the leader of the other party (/i), 
and some members of the other party (//) were charged 
with causing grievous hurt to the leader of A — Held 
that ths members of each party should have been com- 
mitted for trial separately, and that the Magistrate was 
wrong in committing the members of party {A) and <*f 
party {B) for trial all together upon joint charges as if 
they had had one common object. 

This case was referred to a Full Bench 
hy Loch and Macpherson, JJ., under the 
following orders : — 

Loch, J. — It appears to me that the 
Judge’s finding in this case, in regard to the 
prisoners Moti Mondul, Seeboo, and Megha, 
is incorrect. He says in effect that they had 
no intention to kill Soliin. but that they must 
have known that they were likely by what 
they did to cause death. I’hey were, there- 
fore, clearly guilty of culpable homicide. 
Culpable homicide is not murder if accom- 
panied by any one of the exceptions men- 
tioned under Section 300. If one or other 
of those exceptions exist, the case falls under 


Section 304 (culpable homicide not amount* 7 it*y 
ing to murder) ; and when this offence has 
been committed without intention, but with 
knowledge that death may be the result of 
the act done, the punishment is limited to 
imprisonment, or fine, or both. Now, in this 
case, none of the exceptions exist to take the 
case out of the category of murder, of which 
the prisoners should have been convicted. 

The finding appears to me to be incorrect, 
and the sentence of five years' imprisonment 
to be illegal. 

I see no objection to the sentence passed 
on Bazu, and would confirm it. 

Macpherson, y. It aj>pears to me that, so 
far as the appeal of Moti Mondul, SeeboO, 
and Megha, is concerned, they have nothing 
to complain of in the sentence which has 
been passed upon them. On the contrary, 
they have been convicted of an offence less 
heinous than that proved against them : for 
in my opinion the offence which they com- 
mitted amounts to murder, and the sentence 
passed upon them ought to have been that 
of transportation for life, instead of imprison- 
ment for five years. 

'J'he prisoners are charged (among other 
charges) with the murder of Solim. There 
is, on the evidence, no doubt whatever that 
Solim died from the effects of a blow on 
the head which he received in the course of 
a riot in which the prisoners took part ; but 
it is not jiroved who struck the fatal blow. 

No reliance is to he placed on the statements 
made by most of the witnesses. And 
indeed there is but little evidence as to what 
occurred upon the occasion of the riot, be- 
yond the fac" that when the Police, on inform- 
ation received from the prisoner Bazu 
(who had himself been wounded), repaired 
to the spot, they found Solim lying sense- 
less on the ground, with Moti Mondul lying 
not far off with several very severe sword- 
cuts — Seeboo and Megha being also there, 
and wounded, though less severely. From 
the statements made by the prisoners them- 
selves, as w'ell as from other evidence, it 
sufficiently appears that quarrels accompa- 
nied by litigation had for some weeks been 
going on between Moti Mondul and the 
deceased. They lived in the same village, 
and all the villagers appear to have taken the 
side of either the one or the other. 

Of the particular riot in the course of 
which Solim received the blow of which 
he died, the Judge says: “It would appear 
“ that the common object on Moti Mondur$ 

'' side was to put an end to the case SoUns 
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had brought, and to punish him and his 
witnesses. Murder probably was never 
intended, but Solim met his death in the 
riot/' 

The Judge's finding as to the prisoners 
Moti Mondul, Seeboo, and Megha, is as fol- 
lows: “I find that they were memoers of 
the same riotous party which, in prose- 
“ cution of a common object^ caused the 
“ death of Solim. I find no intention to 
** cause death proved. 1 am unable to slate 
with what weapon Solim was killed. I 
consider the crime does not come 
under any of e Clauses in Section 

300, but think thm there must have been 
“ a knowledge that death was likely to 
** result from the proceedings in this riot, 
“ and I consider the })risoncrs all equally 
“ guilty under the latter part of Section 
304, and sentence each of them to five 
“years’ rigorous impiisonmcnt.” I'he con- 
viction is for culpable homicide not amount- 
ing to murder, the Court holding that the 
prisoners caused the death of Solim by 
acts done “ with the knowledge that their 
“ acts were likely to cause death, bi.t without 
“ any intention to cause death, or to cause 
“ such bodily injury as was likely to cause 
“ death.” 

I have gone carefully through the whole 
of the evidence on the recoid, and 1 find 
nothing which mahes me doubt the coi red- 
ness of the Judge’s finding upon the facts. 
Upon those facts, however, I thitik that the 
conviction ought to liave been for murder, 
for they bring the case directly and cleat ly 
within the 3rd Clatise of Section 300. 

The Judge has found sjjccifically that the 
prisoners had neither the itUenliun nor the 
knowledge necessary to bring the ofTcnce 
within the fust or the second Clause of 
Section 300 ; hut he does not find speci- 
ficaily that they iiad not the inieniion 
necessary i«> bring the otTeuce utuier the 3rd 
Clause. I'ho Judge, in an catlier pari of 
his judgment, say^ generally that he does 
not consider the ofl'ence comes under any 
of the Clauses of Section 300. Hut in the 
formal finding at llie end, he declares (wiihoui 
naming Scciion 3C01 that there was no such 
intention or knowledge as would bring the 
offence within the fust or second Clauses, 
but docs not declare that there was not such 
ati intention as would bring the offence 
under the 3rd Clause. Hut tlie 3rd Clause, 
as it appears to me, expiessly applies to the 
facts founds and upon the facts which he 


found the Judge was WTong in law in not 
applying this Clause, and convicting the 
prisoneis of murder. 

Omitting the first and second Clauses of 
Section 300, the Section runs thus : “Ex- 
*• cept in the cases hereafter excepted, cul- 
“ pable homicide is murder if the act by 
“ which the death is caused is done with the 
“ intention of causing bodily injury to any 
“ ]>ersim, and the bodily injuiy’ intended to 
“ be inflicted is sufficient in the ordinary 
“ course of nature to cause death.” And 
annexed to the Section, w'e have this illus- 
tration (r) ; “ A intentionally gives ^ 

“ a club-wound sufficient to cause the death 
“ of a man in the ordinary course of nature. 
“ if diei in consequence. Here A is guilty 
“ of murder, although he may not have in- 
“ tended to cause death.” 

I'he i)rescnt case falls directly within these 
words. I'lie medical evidence proves that 
Solim died from the effects of one blow by 
which his skull was fractured, and that in all 
other respects the body was in a healthy state. 
He, therefore, as is in fact found by the 
Judge, received a wound “ sufficient to 

cause the death of a man in the ordinary 
“ cour.se of nature ;” and, in the absence of 
any evidence to the contrary, the presump- 
tion is that the person who inflicted the 
wound intended to inflict it, “although he 
“ may not have intended to cause Solim’s 
“ death. ’’ "J'he offence therefore is murder, 
unle.ss one or other of the exceptions to 
Seciioii 300 arc applicable. But none of 
them apply. Thcic had I cen frequent quar- 
rels and some personal violence used be- 
tween the parties on previous occasions. 
When Solim was struck down, the prison- 
er.s were all of iliem members of an unlaw'- 
ful assembly, the common object of which 
was the punishing of Solim and his sup- 
porters. In the “ prosecution of the com- 
mon object of that assembly,” as expressly 
found by the Judge, Solim received a blow 
on the head of which he died. Reading 
Section 149 of the Penal Code with Section 
300, all the three prisoners are guilty of 
murder. 

'I'he question, then, arises whether, acting 
as a Court of Revision under Section 405 
of the Code of Criminal Procedure, 
we ought to reverse the conviction and 
sentence, and to declare that the prisoners 
I are guilty of murder, and must be trans* 

I ported for life. 

1 am inclined to think that w^e ought, 
following the rule laid down in Gorachand 




